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PREFACE 


The Companies Act, 1947, an important statute with 
one hundred and twenty-three sections and nine schedules, 
received the Royal assent on August 6th, 1947. It does 
not come into operation until “such day as the Board 
of Trade may by order appoint.” 

An order has been made by the Board of Trade 
bringing into effect as from December 1st, 1947, ss. 42 
to 49, giving additional powers of investigation to the 
Board of Trade, s. 78, as to registration of companies 
with undesirable names, s. 27 (6) and (7), relaxing the 
provisions as to notifying changes of names of directors, 
ss. 76 and 77, which enable the memorandum to be 
altered without the sanction of the Court, and s. 69, 
under which in certain circumstances shares need not 
have a distinguishing number. The President of the 
Board of Trade has stated that the provisions relating 
to accounts and balance sheets will take effect on 
July 1st, 1948, and the rest of the Act will probably 
take effect at the same time as the proposed consolidating 
statute. 


Under present conditions some months must elapse 
before new editions of company law works can be 
published embodying the provisions of the consolidation 
Act, which may be passed sometime before the end of 
1948, and it is hoped that this edition will usefully fill 
the interval. 


The provisions of the Act are in the main based on the 
recommendations made by tho Committee on Company 
Law Amendment of which Cohen, L.J., was Chairman. 
Nearly all the recommendations of that Committee have 
been accepted and appear in the statute, a notable 
exception being the provisions intended to deal with 
nominee shareholdings by requiring a registered share 
ownership to be kept. These provisions were struck out 
of the Bill as being too complicated; but the matter has 
been, to some extent, covered by powers given to the 
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Board of Trade to investigate the ownership of shares 
and even to interrogate persons thought to be interested, 
with various penalties for failure to give the required 
information. 

This is only one of the many and far-reaching powers 
of control and supervision now exercisable by tne Board 
of Trade, including power to vary some of the provisions 
of tbe Act. 

Some of the most important provisions are those 
dealing with annual general meetings, polls and proxies, 
balance sheets and accounts, especially of holding 
companies (in which case “ group accounts ” are required), 
the appointment rights and duties of auditors, provisions 
relating to secretaries, remuneration and compensation of 
directors and private companies. 

In the matter of private companies the anomaly which, 
under the Act of 1929, allowed a company to enjoy the 
privacy and secrecy of a private family company, though 
its shares were in large part held by an important public 
company with thousands of shareholders, is met by 
bringing a private company under most of the rules as 
to balance sheets and annual returns, unless it can 
qualify as “ an exempt private company ” by showing, 
among other things, that “no body corporate is-the 
holder of any of the shares or debentures.” 

The Companies Act, 1929, has been printed in the 
Appendix to this volume as amended by the Act of 1947. 
The latter Act appears as Appendix 2, with references 
against most of the sections to the pages on which they 
are dealt with in the text. 

Care has been taken to see that all new matter is 
adequately covered by the Index. 


A. F. TOPHAM. 


October, 1947. 
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CHAPTER I 

PRELIMINARY 

The following pages treat almost exclusively of companies incorporated The jntodpaX 
under the Companies Acts. Of these the first was the Companies 
Act, 1862 —the Magna Charta of co-operative enterprise. This known to 
statute, with others amending and extending it, was re-enacted by *he lair, 
the Companies (Consolidation) Act, 1908, which after various amend- 
ments was repealed and replaced by the Companies Act, 1929,* which 
has now been amended in many respects by the Companies Act, 1947.f 
It is, however, necessary to bear in mind that such companies, though 
incomparably the most numerous and important, form only one of 
several classes of associations known to the law. Of those associations 
the principal are—(1) ordinary partnerships; (2) companies incor¬ 
porated by royal charter; (3) companies incorporated by special Act of 
Parliament; (4) unincorporated companies; (5) companies under the 
Act of 1844 ; (6) building societies; (7) industrial and provident societies; 

(8) friendly societies; (9) trade unions; and (10) limited partnerships. 

It is desirable, therefore, before dealing at large with companies 
now governed by the Companies Acts, to say a few words as to each of 
the other kinds of companies or associations above referred to; for 
it is by comparing and contrasting the principal features of these 
other forms of co-operative effort with those of companies under the 
Companies Acts,that the special characteristics of the latter can be best 
brought into clear relief. To begin with— 


(1) Ordinary Partnerships 

In these associations the firm is not a person in law. distinct from partaenhfjte. 
the partners who compose the firm. The partners are themselves 
the firm. They are the joint owners of the partnership property, 
their shares in the partnership are not transferable, and each of the 
partners is an agent of the partnership to make contracts, undertake 
obligations and dispose of partnership property in the ordinary course 
of the partnership business. Upon all contracts and obligations so 
incurred the liability of the partners is unlimited. As between them¬ 
selves, the partners may make wbat private arrangements they please; 
but 11 as between the partners and the outside world (whatever may 


* Referred to in these pages as “ the Act of 1929," or sometimes as “ the Act." 
f Generally referred to as “ the Act of 1947." 
r. 
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be their private arrangements between themselves) each partner 
is the unlimited agent of ever} other m every matter connected with 
the partnership business, 01 which he represents as partnership 
business, and not being in its nature beyond the scope of the partner¬ 
ship A partner who may not have a fai thing of capital left may 
take moneys or assets of this partnership to the value of millions, may 
hind the partnership by contracts to any amount, may give the 
partnership acceptances for any amount, and may even, as has been 
shown in many painful instances in this Couit, involve his innocent 
partncis m unlimited amounts for frauds which he has craftily con¬ 
cealed from them ” per Lord Justice James, Baird's case , 5 Ch App» 
725, at p 733 This very serious liability as regards an ordinary 
partnership stukingly differentiates such an association from a 
statutory paitnership, like a limited company Partnership law is 
to a large extent codified in the Partnership Act, 1890 

As to “ limited puitnerdups,” see m/ro, p. 8. 

(2) Companies incorporated by Royal Charter 

A charter of incorporation can only be granted by the Crown, for 
the constitution of corporations is one of the prerogatives vested in 
the Crown by the c ommon law This power is now supplemented by the 
Churtcied Companies Art, 1837, and at e sect 108 (3) of the Act of 1947 
Instances m which the Crown has exercised the power are The 
Russia Company, incorporated by Queen Elizabeth, 1555, The East 
India Company, incorporated by the same Queen, 31st December, 
1600, The Bank of England, incorporated in 1074, The London 
Assurance Corporation, 1720, The British South 4frua Company, 1889 

A ehaittr of incorporation usually runs as follows — 

“ George the Sixth, by the Grace of God of thp 
United Kingdom of Great Bntain and Ireland and of the British 
Dominions beyond the Seas King, Defender of the Faith, 
to all to whom these presents shall come, greeting [then follow 
rtcitak of the circumstances] Now therefore know ye that we 
of our special grace, Ac, by these presents, for us, our heirs 
and successors, grant and ordain that A, B and C, and all 
such other persons and bodies politic and corporate as have 
become, or from time to time hereafter may become, members 
of the said undertaking or company, and shall hold one or 
more shares thuun, shall be a body politic and corporate m 
deed and in law by the name of the A B C Company for 
carrying into effect the purposes hereinafter mentioned,” Ac 

It is a peculiarity of a chartered corporation that its members are 
under no liability for the debts of the corporation, the Grown having 
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no power at common law to attach liability to the individual members 
of the corporation. “ The debts of a corporation, either to or from 
it, are totally extinguished by its dissolution; so that the members 
thereof cannot recover, or be charged with them, in their natural 
capacities.' 1 1 Blackst. Comm. 484, 

By the statute above mentioned, 7 Will. 4 A; 1 Viet. c. 73, power 
was conferred upon the Crown to confer privileges upon associa¬ 
tions not incorporated by Royal charter and to provide that the 
individual members shall be liable to a specified extent in respect 
of their shares for the liabilities of the association. A considerable 
number of banks and other concerns have from time to time been 
formed under this Act with a liability attached to the shares in the 
capital, and sometimes with an additional liability of the like or 
double the amount in the event of a winding up. There is a Fundamental 
difference of a fundamental character between a chartered company 
and a company formed under a special Act or registered under oharterod 

the Companies Acts, and it is this: at common law a corporation companies 

, . ! . and othen. 

created by the kings charter has power, as was determined m the 
Sutton's Hospital case (1612) (10 Co. Rep. 30 b), to deal with its 
property, to bind itself by contracts, and to do all such acts as an 
ordinary person can do, and so complete is this corporate autonomy 
that it is unaffected even by a direction contained in the creating 
charter m limitation of the corporate powers. For the common law 
has always held that such a direction of the Crown—though it may give 
the Crown a right to annul the charter if the direction is disregarded— 
cannot derogate from that plenary capacity with which the common 
law endows the company, even though the limitation is an essential 
part of the so-called bargain between the Crown and the corporation. 

♦See judgment of Bowen, L. J., in Baroness Werdoch v. River Dee Co., 

36 Ch. D. 675 n., and of Blackburn, J., in Riche v. The Ashbury 
Rail. Co., L. R. 9 Ex. p. 224, at p. 255. This feature—the unre¬ 
stricted corporate capacity of the chartered company—is in marked 
contrast to the strict delimitation by the legislature and the Courts of 
the statutory or registered company to its defined objects. 

The power to incorporate by charter has always been sparingly 
exorcised by the Crown, and the delay and expense in the proceedings 
for obtaining a charter -concurring with the reluctance of the Crown 
to grant—has, for many years past, made a charter a very exceptional 
mode of incorporation. 


(3) Companies incorporated by special Act of Parliament 

The formation of companies by private or special Act of Parliamont special Act 
grew out of the canal-construction movement, a movement which fol- eompanlee. 

1 ( 2 ) 
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lowed closely on Brindley's success in the construction of the Bridge- 
water Canal under the Acts obtained in 1759 and 1760 by the Duke of 
Bridgewater. 

It was very soon discovered that the best organization for the con¬ 
struction of those large undertakings was a company incorporated by 
special Act of Parliament. One of the earliest of these Acts was the* 
Trent Navigation Act, 1766 (6 Geo. 3, c. 96). A considerable number 
ot canal companies were so constituted, but it was not until the great 
movement set in for the construction of railways—inaugurated by the- 
Stockton and Darlington Act of 1821—that companies constituted 
under special Acts began to multiply. Since then, great numbers of 
companies have been so constituted, and m particular in relation to 
railway, dock, water, gas, electric, and tramway undertakings. In 
the case of most of these companies, the scheme of constitution and 
management is tlie same or similar, and, therefore, to avoid repetition and 
save expense, the legislature has embodied in certain Acts a code of 
general regulations or statutory piovisions applicable to such companies 
and incorporated by refeience into the special Art creating the com¬ 
pany Among Midi general Acts embodying typical provisions are 
The Companies Clauses Consolidation Art, 1845 (8 & 9 Viet. c. 16); 
The Railways Clauses Act, 1845 (8 & 9 Yict. c. 20); The Lands Clauses. 
Consolidation Act, 1845 (8 & 9 Yict. c. 18); The Gas Works Clauses 
Act, 1847 (10 & 11 Viet. c. 15); The Waterworks Clauses Act, 1847 
(10 & 11 Yict. c. 17); The Haihours and Docks and Pieis Act, 1847 
(10 & 11 Viet. c. 27); The Electric Lighting (Clauses) Act, 1899. 

A special peculiarity of these statutory undertakings, and one 
which distinguishes them from ordinary trading companies regis¬ 
tered under the Companies Act, is that they are, in many cases, 
invested with compulsory powers* for instance, to take land or 
to commit what, but for these parliamentary powers, would amouut 
to nuisances; otherwise their constitution is closely analogous; 
the liability of the members, for example, is limited to the 
amount of their shares, and the company in each case incor¬ 
porated is restricted, as regards its powers, to the puiposos of 
its creation aud the terms of its parliamentary mandate. See 
Colman v Eastern Counties Rail Co , 10 Beav. 1; Mann v. Edin¬ 
burgh Northern Tramways Co., (1893) A. C. 69; Hatches v. Eastern 
Counties Rail. Co. (1885), 5 H. L. C. 331. In the case last men¬ 
tioned, Lord Oranworth, L. C., after reviewing the authorities, said 
at p. 348: " It must, therefore, bo now considered os a well-settled 
doctrine, that o company incorporated by Act of Parliament for a 
special purpose cannot devote any part of its funds to objects 
unauthorized by the terms of its incorpoiatiou, however desirable 
such application may appear to be." 
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(4) UtHDoarperaied ComptniM eonriSutod by Oontnki 

These companies made their appearance first in the seventeenth Qommonto* 
century. It was a time when men of business were beginning to 
recognise the advantages derivable from co-operation in commercial 
enterprise, the advantages whirh it offered, that is to say, on riio one 
hand for raising funds for the purposes of large and more or less 
speculative undertakings by means of contributions from a number of 
small capitalists ready and willing to co-operate, and on the other hand 
of minimising the risk by spreading the liability. The difficulty was 
how to secure these advantages. A charter was too costly, and a special 
Act of Parliament was impracticable. Business men had to devise 
for themselves a new form of partnership which should possess the 
advantages as nearly as might be of a chartered corporation, and in 
particular should have shares of fixed amount freely transferable by 
the holders. The outcome of these commercial needs was the unincor¬ 
porated company, the lineal ancestor of the ordinary company under 
Companies Acts. 

The Jaw at first frowned on these new associations. It questioned 
their validity. It insisted on treating them as ordinary partnerships, 
and by this and otkeT rules which it applied to them seriously checked 
and crippled their development. They continued, however, to be 
formed, and gradually the number increased until the fraudulent 
promoter appeared on the scene. 

To such an extent did this person take advantage of the opportunity 
by floating all sorts of fraudulent and objectionable concerns that the 
legislature hud, m 1719, to intervene and pass the Bubble Act with a 
view to putting down fiaudulent companies. Unfortunately the Act 
wun expressed in such ambiguous terms as to raise doubts whether it 
was not intended to stop generally the formation of companies with 
transferable shares, good and bad alike. The leading case on this 
Art is R. v. Wcltb (1811), 14 Kast, 406. The difficulty was solved, 
howcvei, in 1825 by the repeal of the Bubble Act, and thencefoifb, 
tor a time, the formation of companies was left to the common law, 
subject to the doubts whirh existed as to whether, under the common 
law, they were legal or not, doubts which wore subsequently settled 
in favour of their legality. 

Left to the freedom of the common law, the tide of company enter¬ 
prise rose, and, as it did so, the policy of the legislature changed. In 
lieu of the policy of repression the legislature, in 1844, recognizing the 
advantages of the joint stock company principle, and the desirability 
of facilitating the association of persons in commercial undertakings, 
provided means for regulating them by passing, m 1844, the Act 7 & 8 
Viet. c. 110. This Act, with certain exceptions, required all companies 
subsequently formed to lie registered under it. The formation of 
unregistered companies was thus, to a great extent, stopped, and 
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though the Act was repealed w 1862, except as to then exist mg 
companies, the Acts of 1862 and 1908, as appears below, continued 
to prohibit the formation of unregistered companies for gam where 
the members exceeded twenty, or m the case of banking companies, 
ten The Ac t of 1929 does th° same. 
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An unincorporated company has always been regarded by the law 
as a paitnership with special features, one of these special features 
was the transfeiability of its shares. To secure the continuity of 
the concern, notwithstanding the death or bankruptcy of members, 
was another, and the vesting of the management m a select body 
of directors, to the exclusion of the members generally, was a third. 

Such companies were usually established by deed of settlement 
expressed to be made between the various shareholders and a trustee 
or 1 1 ustees with whom the shareholders covenanted to observe the 
pro\isions of the deed The deed commonly declared that the several 
persons for the time being holding shares in the capital of the com¬ 
pany should constitute and be a company with a specified name, and 
with a specified (apital, and subject to specified regulations (set out in 
the deed) until dissolvid in a specified manner And the deed usually 
also made the shares transferable 

What the founders of these associations aimed at was, in fact, to make 
them as nearly as possible a corporation with continuous existence, and 
with transmissible and transferable stock, but without any individual 
right in an) associate to bind the other associated members or to deal 
with the assets of t he association In many cases they obtained a pm ate 
Act of Parliament enabling them to sue and be sued in the name of 
some specified officer 

flmh associations being in contemplation of law nothing but great 
partnerships with some special features, the membus have always 
been held liable for the debts and liabilities to the full extent of their 
means 


(5) Companies incorporated under 7 & 8 Viet. c. 110 [1844] * 

Companies The Act of 1844 was the first geneial registration Act in regard to 
Act on 844 companies Lord Oranworlh has, m Oakes v Turqmnd (1867), L R 
2 H L at p 358, pointed out some of the circumstances which made 
the inteivention of the legislature necessary. 

The Act was of a somewhat anomalous charactei It incorporated 
the companies ugibtered under it, and thus endowed them with 
faculties, privileges and poweis denied to an unincorporated company 
In particular it facilitated legal proceedings and the holding of pro¬ 
perty, but it still withheld from them one of the most important 
incidents of an incorporated company—the immunity of the members 


* See alho sect 108 of 1847 





{torn direct liability. Indeed, it expressly imposed on the members 
liability for the debts of the company just as if they were partners 

Notwithstanding this provision, an effort was m some cases made 
to obtain limited liability for a company registered under the Act 
The Act provided that the deed of settlement should be filed with the 
Registrar of Joint Stock Companies and be open for public inspection, 
and it was thought that the insertion in the deed of settlement so filed 
of a clause limiting the liability of the membeis to the amount of their 
shares would or might be effective Clauses to that effect weie 
inserted m some cas<s, but it was ultimately held by the Court that 
this attempt to limit was, as regards outsiders, ineffectual See 
Greenwood's case , 3 De 6. M & 0 459 

(6) Building Societies 

The liability of the members of building sock tus foimed undei the 
Building Societies Acts, 1871 (37 & 38 Viet c 42), 1894 (57 k 58 Viet 
c 47) and 1939 (2 & 3 Geo 6, c 55), is limited The societies 
fire jncoqiorated The} aic not companies, but they bear a gicat 
resemblance to companies 


(7) Industrial and Provident Societies 

Tin Industrial and Provident Societies Act, 1893 (50 A 57 \ict 
c 39), amended 1894 (57 \jct c 8), 1895 (58 A 59 Viet < 30) and 
1913 (3 & 4 Geo 5, c 31), incorporates such societies (sect 21), and 
limit'* the liability of the immbcTs It also confcis special lights 
and pnvilegcs These societies aie not companies, though, like 
building societies, the} bear a consultiable resemblance to them 
They are intended foi small capitalists, and accordingly the intrust 
of a member is not to exceed 2(K)l (Sect 4 ) Any rule endeavouring 
to me lease the liability of members bc)ond the 2001 or the amount 
subscribed on their shaies is ultra vires Dtbblr \ WiUh & Somerset 
Faimers, Ltd , (1923) 1 Hi 342 See Fuller Friendl) Industnal and 
Pio\ ident Sock tic s 


(8) Friendly Societies 

Societies undei the Fnendly Societies Act 1896 (59 k 60 Viet 
c 25) (amended, Societies’ Borrowing Powers Act, 1898 (61 & 62 
Viet c 15), rc-amendcd, Friendl) Societies Act, 1908 (8 hdw 7, 
c 32), and Friendly Societies Act, 1924 (14 k 15 Geo 5, c 11)), are 
not incorpoiated, but they are, by the Acts, invested with various 
privileges, and the liability of the members is limited A friendl) 
society can convert itself into a company, and a compan) can convert 
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itself into a friendly society, (Sect, 71 of the Act of 1866,) See 

Poller, Friendly, Ac, Societies. 

(9) Trade Unions 

Trade onions. Trade unions, which ut common law were illegal as m supposed 
restraint of tiade, were legalised to some extent by the Trade Union 
Ads, 1871 and 1876 (34 A 35 Viet. c. 31, and 39 & 40 Viet. c. 22). 
“Parliament 1ms legalised trade unions whether registered or not; if 
registered, they enjoy certain advantages’’: per Lend Maenaghten in 
Taff Vale Rail Co. v. Amalgamated Society of Railway Servants , (1901) 
A. C. 426, 437; in which case it was decided that trade unions could be 
sued for wrongs committed by their agents. The rule established by 
the Toff Vale case (supra ) was abolished by the Trades Disputes Art, 
1906 (6 Ed 7,c. 17), and the Trades Disputes Act, 1927, which, however, 
was repealed by the Trades Disputes and Trade Unions Act, 1946 
(9 A 10 (leo. 6, c. 52). On the same principle it lias been held that a 
Trade Union can sue for libel. National Union of General and 
Municipal Workers v. Gillian, (1946) I K. B. 8L. The Act of 1871, in 
legalising trade unions, contains an important qualification, lor it 
expressly provides that it is not to enable the Court to entortuin any 
legal juoeeedings for directly or indirectly enforcing or recovering 
damages for the breach of a large class of agreements, including 
almost all the material rules of these societies. For example, it it be 
desired to compel a member of the union to abstain from work during 
a strike, or to insist on standaid wages or hours, or to pay his sub¬ 
scriptions or fines, or if a member desires to compel the union to give 
him the benefits in the way of sick pay and otherwise stipulated for, 
the Court will not assist. 

The Companies Acts, 18G2 and 1867, are not to apply to any trade 
union, and registration of a trade union under them is void. See 
Trade Union Act, 1871, s 5. By sect. 382 (7) of the Act of 1929, the 
reference in that section to the Acts of 1862 and 1867 is to be read 
as a referente to the Companies Act, 1929. See, further, Company 
Precedents, 15th ed., Part 1., p 99 ct seq. 

(10) Limited Partnerships 

limited Limited partnerships are associations established under the Limited 

P i,tow *Wp t * Partnerships Act, 1907 (7 Edw. 7, e. 24). The name is somewhat of a 
misnomer, for in such an association there must be one or more 
partners with unlimited liability. Those partners are railed “ general 
partners’*; the other partners are called “ limited partners,” the latter 
contributing to the partnership assets a sjxrified amount in money or 
money’s worth, and enjoying immunity from liability beyond the 
1 amount so contributed. But it is an essential condition of this 
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immunity (sect, 6) that a limited partner shall not take part in the 
management of the business and he is to have no power to bind the 
firm. He may inspect the books and may advise, that is, consult with 
the other partners as to the state and prospects of the business, but 
he must not go beyond this. If he does, though it be in ignorance 
of the law, or inadvertently, or at the urgent request of the general 
partners, he forfeits his immunity from liability, and is plunged into 
the unknown depths of unlimited liability. 

These limited partnerships are an importation from abroad. On the 
Continent something of the kind has been for upwards of half a 
century permitted in several countries, but the scheme offers little 
attraction to those who have, as in England, the alternative of forming 
or joining a private company, with all the advantages and immunities 
conferred by the law on such companies. The Act in effort merely 
limits the liability of a sleeping partner provided he strictly complies 
with the statutor)' requirements. The Act has been in foice for more 
than thirty years, and instead of a rush to take advantage of its pro¬ 
visions, there has been great reluctance nud hesitation; the rush has 
been to form private companies. 

The provisions of the Bankruptcy Act, 1914, now apply to limited 
partnerships. (Sect. 127.) 

The Companies Acts, 1862 to 1929 

The nwin object oi the Act of 1862 (h masterpiece of legislation) Compani** 
was to throw open to all the coveted privilege of carrying on business Ant of 1862. 
with limited liability. The principle of the Act was to allow the 
greatest freedom both in the formation and working of a limited 
liability company, and at the same time to ensure that those who dealt 
with such concerns should l>e informed that the liability of the members 
was limited. Abandoning the old cumbersome system introduced by the 
Aet of 1844 of provisional and complete registration, the Act made the 
formation of a company a perfectly simple and inexpensive process - all 
that it required for the formation of a company was seven signatures 
to a written or printcd document called a memorandum of association. 

This, on payment of a fee, was to be registered and a certificate 
of incorporation to be given, and thereupon the company was at 
liberty at once to commence business. It was not hound before 
starting business to have any capital paid up or subscribed beyond 
the seven shares to be taken by the signatories of the memorandum ; 
it might start on its commercial career without any further subscription, 
might at once enter into contracts, borrow money, if it could, and carry 
on business. And the great boon of limited liability was secured by 
the insertion in the memorandum, as part of the name of the company, 
of the magic word “ Limited, 1 ” together with a clause slating that the 
liability of the memlwrs was to be limited. 
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The Act of 1862 wa$ amended and extended by eighteen statutes, 
from J864 to 1908. 

The existence of these eighteen Acts rendered it a difficult task 
even for the trained lawyer to know how the law stood, and the 
whole was brought together under one comprehensive enactment 
by the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69). 
This Act was amended by the Companies Act, 1913 (3 & 4 Geo. 6, 
c. 25) with reference to private companies, by the Companies 
(Foreign Interests) Act, 1917 (7 & 8 Geo. 5, c. 18), by the Com¬ 
panies (Particulars as to Dnectors) Act, 1917 (7 & 8 Geo. 5, c, 28), 
and by the Companies Act, 1928 (18 & 19 Geo. 6, c. 45). This last 
was an important Act of 118 sections, with many minor amendments 
in the schedules; but with some slight exceptions it did not come into 
force until it had been replaced by the Companies Aet, 1929, which 
consolidates the law under the Act of 1908 and subsequent amending 
Acts. 

It has now been very materially mended by the Act of 1947. 
See Appendix B. The I wo Acts may be cited as “The Companies 
Acts, 1929 and 1947 ” (sect. 123 of 1947). 

Themterpr*- One key to the understanding of Ihe Act is to be found in the 
UMon of the i n ^orprotation section (sect. 380), attaching to certain words used in the 
Act special significations, “ unless the context otherwise iequires.” 
A brief comment on some of these definitions may not be out ol place. 
The section commences thus:— 

380.—(1) In this Act, unless the context otherwise requires, the 
following expressions have the meanings hereby assigned to them, 
(that is to say):-- 

41 Existing company M means a company formed and registered 
uuder the Joint Stock Companies Acts [i.e., of 1856, 1857, 
&c,J, or under the Companies Act, 1862, or the Companies 
(Consolidation) Act, 1908, bul does not include a company 
registered under the said enactments in Northern Ireland or 
the Irish Fiee State. 

“ Company ” means a company formed and registered under this 
Act or an existing company; 

It follows, then, that the various sections of the Act dealing with a 
“ company ” apply primd facie not only to companies formed under 
the Companies Act, 1929— , on or after the 1st November, 1929— 

but also to companies formed under the Act of 1862 and the Act* 
of 1908. 

But as regards existing companies, the application is subject to 
the words ‘‘unless the context otherwise requires,” and further to 
the provisions of Part VIII. and sect. 316 of the Act (see Appendix, 
infra, p. 590). 



imwmumt 


u 


Another important expression defined in s. 380 is the following:— 

<f Articles ” means the articles of association of a company, as M Articles,* 
originally framed or as altered by special resolution, includ¬ 
ing, so far as they apply to the company, the regulations 
contained (as the case may be) m Table B. in the Schedule 
annexed to the Joint Stock Companies Act, 1856, or in 
Table A. [in the First Schedule to the various Companies 
Acts], 

The following are some further defined expressions:— 

“ Debenture ” includes debenture stock, bonds and any other 
securities of a company, whether constituting a charge on 
the assets of the company or not, 

“ Director ” includes any person occupying the position of director 
by whatever name called; 

“ Document ” includes summons, notice, order, and other legal 
process, and registers, 

“ Memorandum ” means the memorandum of association of a 
company, us originally framed oi as altered in pursuance of 
any enactment, 

4 Prospectus ” means any prospectus, notice, ciicular, advertise¬ 
ment or other invitation, offering to the public foi subscrip¬ 
tion or puichase any shares or debentures ol a company; 

“ Share’’ means shaie in the shaie capital of a company, and 
includes stock except where a distinction between stock and 
shares is expressed or implied. 

Besides the above, “ Private company” is defined in seel 26, and 
“ default fine ” and “ officer who is in default ” aie defined in 
sect. 365, as amended b) sect 105 of the Act of 1947. 

The repeals are dealt with in sect. 381, which provides that without 
prejudice to Beet. 38 of the Interpretation Act, 1889, nothing in the 
lepeal is to affect things done under any former enactment relating 
to companies, and any document referring to any former enactment 
relating to companies is to be construed as referring to the rone- 
sponding enactment of the Act of 1929. (See Appendix, p 609.) 

Sect 38 of the Interpietation Act, 1889 (52 & 53 Vid. e. 63), runs 
as follows:— 

38.—(1) Where this Act or any Act passed after the commencement 
of this Act repeals and re-enacts, with or without modification, any 
provisions of a former Act, references m any other Act to the pro¬ 
visions so repealed, shall, unless the contrary intention appears, be 
construed as references to the provisions so re-enacted, 

(2) Where this Act or any Art passed after the commencement of 
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it was held that the decision of the Vice-Chancellor was erroneous 
and that shares were choses in action within the meaning of sect. 44 
of the Bankruptcy Act of 1683. The application of a decision may, 
of course, bo excluded by a change in the language of the new Act. 
Thomas v. United Butter Cos . of France , (1909) 2 Ch. 484. 

In the Companies Arts, 1929 and 1947, we find gathered together 
the results of more than eighty years of company legislation, and we 
may venture to assert that the provisions of the Act, interpreted 
and supplemented by the many important decisions of the Courts, 
form together a comprehensive, and in most respects, admirable 
system of law for regulating the constitution, management, and 
winding up of companies throughout the United Kingdom—a 
system which contrasts very favourably with the complicated 
formalities and the hard-and-fast regulations and restrictions imposed 
by not a few foreign systems of law in regard to companies and 
co-operative enterprises. Unlike these systems, the policy of our 
law has been to accord the utmost liberty in regard to the formation, 
the carrying on, and the dissolution of companies; and although this 
freedom has at times been abused by unscrupulous persons for their 
own ends, necessitating the intervention of the legislature, such abuses 
are but an insignificant item in comparison with the vast volume of 
honestly formed and honestly managed companies; while there can 
be no doubt that the facilities afforded by these Acts have largely 
stimulated and developed British trade and co-operative enterprise in 
all parts of the world. 



CHAPTER II 

FORMATION AND REGISTRATION 


Tab mode of forming a company limited by shares is extremely 
simple:— 

Preliminaries 

The first step is to prepare the Memorandum of Association (see First stops 
sect. 2 of the Act of 1929) and the Articles of Association (if there 
are to be any). See sect. 6. 


The Memorandum of Association 

This is a document of extreme importance in relation to the proposed The memo- 
company, and it will be fully dealt with later (Chapter III., p. 20). randam - 
It is required to state (1) the name of the company; (2) what part 
of the United Kingdom the registered office is to be situate in; 

(3) the objects of the company; (4) that the liability of the members 
is limited; and (5) the capital of the company. See the specimen 
form, “ Table B., n in the First Schedule to the Act, infra , Appendix, 

p. 606. 

This document has to be subscribed by seven persons at least, or, in 
the case of a private company, by two persons at least. Each subscriber 
must write opposite to his or her name the number of shares—it must 
not be less than one—he or she takes, and each signature must be 
attested by a witness. (Sect. 3.) 

The memorandum may be wholly in writing, or it may be printed 
(save as regards the signatures), oi it may be partly printed and 
partly in writing. 

The signature of a subscriber cannot be attested by himself or by 
another subscriber, “ The word implies tho presence of some person 
who stands by, but is not a party to the transaction.” Fer Lord 
Sdborne, L. C., Seal v. Claridge , 7 Q. B. D. 516. 


The Articles of Association 

These contain the regulations for the management of the affairs of Tho artiohw, 
the company and the conduct of its business. (Sect. 6.) In the case 
of a company limited by shares there is no obligation to register 
articles of association, but if it is registered without articles, the 
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regulations in Table A. in the First Schedule to the Act aw to be 
deemed to be the articles of the company. 

There is a third alternative} and that is to have a short set of 
articles of association, supplementing or modifying Table A., but 
otherwise leaving Table A. to operate. In such a case Table A., plus 
the supplementary or modifying provisions, will constitute the regula¬ 
tions of the company. 

As a general rule, it is desirable for a company to have special 
articles of association, but there are some cases in which Table A., 
with any necessary modifications and additions as above, may work 
well enough. 

The articles of association (if there are to be any) must be printed 
(sect. 9), and must be signed by the subscribers of the memorandum, 
and the subscribers’ signatures must be attested as required by 
sect. 9 (4) ol the Act. See Articles of Association, Chap. IV., p. 28. 

Memorandum and aiticlcs must each bear a 10s deed stamp, and a 
5s legislation stamp 


Registration 


Registration 

In older to effect registration of the company, the documents, 
prepaied as above described, must be taken to the Registrar of 
Companies (sect. 12), with a statutory declaration by a solicitor of 
the High Court engaged m the formation of the company, or by a 
person named in the articles of association as a director or secretary 
of the company, of compliance with the requirements of the Act aB to 
registration (sect. 15), and also (except in the case of a private 
company) with certain other documents below mentioned. 

These documents each lequire a 5s. registration stamp, and the 
Registrar, on payment of the requisite registration fee and stamp 
duties, registers and retains the documents, and issues a certificate of 
incorporation. Sect. 16: see Chap. V., p. 42. 

Documents filed with the Registrar can be produced in Court as 
evidence, but no process can be issued to compel production of such 
documents in Court without leave of the Court. (Sect. 314.) 


Fees on Registration 

The fees on registration are proportioned to the amount of the 
capital. They consist of the fees set out in the Tenth Schedule to the 
A( t, Appendix, p 641, as amended by sect 81 of 1947, to which must be 
added the capital duty payable in respect of the statement as to capital 
which has to be filed with the Registrar of Companies under the Stamp 
Act, 1891, now fixed at 10# for every £100 or fraction of £100 by 
sect 41 of the Finam e Act, 1933 (23 & 24 Geo. 5, c. 19). 
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Form of Certificate of Incorporation 

The certificate of incorporation is in the terms following — 

I hereby certify that the-Company, Limited, is this 

day mcorpoiatcd under the Companies Acte 1929 and 1947 
and that the company is limited. 

Given under my hand this-dav of- 

[Signature] Registrar of Companies 

With the issue of the certificate of incorporation (see Chap. V, 
infra, p. 42), the company comes into existence as a bod) corporate 
See Chap. VI, infra, p 45 

Allotment of Shares and Commencement of Business and 
exercise of Borrowing Powers 

The following is a summary of the position*— 

Class 1 (Private Companies) 

In the case of pm ate companies as tiffined m sect 26 of the 
Act (Chap XXXV, mfia), the company can go to allotment 
immediately after the certificate of incorporation is obtained, and can 
commence business and exercise its borrowing powers forthwith, a 
private compan) bung exempt fiorn all restrictions as lo allotment 
and commencement of business 

Class 2 (Companies issuing Prospectus ) 

In the case of companies in ic lalion to whose formation a prospectus 
inviting the public to subscribe for shares is issued - 

(a) The prospectus must contain the disclosures required by sect 35 

(as aim mbd sects 61— 68 ol 1947), and must pioude toi 
payment of at hast five per cent appliration money on tin 
shales offered (sect 39 (3)), and must be dated and signed by 
tvei) director oi proposed director named in jt, oi by lnv 
agent duly autiiouzed m writing, and must be d*ln<r(d 
to the registrar foi ugistrution befoit its issue (Sul 34 ) 

(b) If anyone is to be named m the articles or prospectus as a 

director or proposed director, he must by himst If or his agent 
duly authorized in writing sign and deliver to the registrar a 
consent m wilting to act &r such director, and if the articles 
provide for a share qualification, must cither subscribe the 
memorandum of association for his qualification oi take from 
the company and pay for or agree* to pay for his qualification 
or sign and deliver to the registrar for registration an under¬ 
taking to take and pay for such qualification or a statutory 
declaration that Bhares of that amount are registered in his 
name. (Sect. 140 (1) (b)) 


OertiUmtu 


Private 

companion 


bhaie 

prospectus 

oompaiuos 
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(c) On the application to iegistei there must be delivered to tin 

registrar a list of the persons who have consented to be 
directors (Sect 140 (3) ) 

(d) Before going to allotmtnt, cart must bt taken that, as required 

by fitct 39, the minimum subscription has been subscribed, 
and tin sum payable on application has bun paid to and 
ruemd by the company 

(e) Jt must be sun also that every director of the company haB 

paid to the c ompany on enc h of the shares t ike n, or c ontrac tc d 
to bt taken, by him, and foi which he is liable to pay m cash 
a proportion equal to the proportion payable on application 
and allotment on the shares ofFutcl for public subscription 
(Sid 94 (1) (b) ) 

(f) Unit must bt dchuitd to tlit registiar a statutory declaration 

by tin mutiny oi one ol tlu directors in the prcscnbfd 
fonn (Sut 94 (1) (c), Company Pie cedents, Put 1 
Form 227 l r ith id , p r > r >7 ) 

( n ) ho dlolimnl mu t be made until iltu thne chvs after the d itc 
oil he opening of tlu subsc upturn list (beet 99 ol the Act ol 
1947 and u p 678, ntfia ) 

And thereupon the legistiui will ccitify that the compsny is entitled 
to eomincnu business (but 94 (J)) 

Ci iss 3 (Companies not issuing Prospectus) 

In the ease of companies which do not fill within (’lasses 1 and 2 — 

(a) \ st it < nu lit mlieuotjic jh cl us (^i ct 10 ol P)29 mil sect 67 of 

1917) mu t be debund to the registiij ind the ntemint 
mu l l>f in lln juisenbed form set uijrtt App ndi\ Act o( 
1929 Fifth Schedule, is lnicndcd Set p infra 

(b) If anyone is named in the utidcs oi in the statement m lieu ol 

piosputus is i chiectoi, oj proposed dmrtoi, he must L\ 
himself or by his igent duly authorized in wilting, si n n and 
deliver to the registrar a consent m wilting to act ns such 
dnuteu, and if tlu articles provide for a share quilihe ition 
must either subscribe the memorandum of association for 
his qualification or tuke from the company and pay for oi 
agree to piy foi his qualification oi sign and deliver to tht 
registrar an undertaking to take and pay fur snch qualification 
or a statutory de dilation that shares to that amount arc 
registered in his name (beet 140) 

(c) On the application to iegistei there must be delivered to the 

registrar u list of pusons who have consented to be directors 
(tect 140(3)) 

(d) It must be seen that every director of the company haB paid to 

the company on each of the shares taken, or contracted to be 
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taken, by him and for which he is liable to pay in cask, a 
proportion equal to the proportion payable on application 
and allotment on the shares payable in cash. (Sect. 94 (2) (b).) 
(e) There must be delivered to the registrar a statutory declaration 
by the secretary or one of the directors in the prescribed 
form. (Sect. 94 (2) (c); and see Company Precedents, 
Part I., Form 227, 15th ed., p. 557.) 

And thereupon the registrar will certify that, the company is entitled 
to commence business. (Sect. 94 (3).) 


Registration of Existing Companies 

Part VII. of the Act of 3 862 authorized the registration of companies Registration 
existing before registration. These provisions have been re-enacted vi^of Cmn 
in sect. 321 of the Act of 1929. Most of the companies which so panics Act, 
registered were old companies formed by deed of settlement ro 
charter, or letters patent obtained before the Act of 1862, but some Act of 1929. 
companies formed since that Act have been registered. If the company 
is a joint stock company, it can register as a company limited by shares, 
otherwise it must register as a company limited by guarantee or an 
unlimited company. Hut; in any case there must be at least seven 
members. 


In order to register, a resolution for registration must be passed at Mode, 
a meeting of the company, and application in writing must then be 
made to the registrar accompanied by a copy of the company’s deed of 
settlement, charter or other instrument by which it was constituted, 
and a list of shareholders, &c., and in due course the registrar will 
certify that the company is incorporated and, if so, with limited 
liability. Thereupon the company is placed very much in the same 
position as if it had originally been formed under Part I. of the Act. 

The course of procedure is fully stated in sects. 323 to 333 of the Act, 
and the necessary forms arc given in Company Precedents, Part I., 

15th ed., p. 574 el seq. And see sect. 108 of 1947 and 6th Sc bed. 

The objects of existing companies in registering under this part of Object oi 
the Act are various. In most cases registration is dictated by a desire rcg,rit,ufcl011 
to obtain the benefit of limited liability and the advantages of incor¬ 
poration. Sometimes the registration is adopted with a view to the 
voluntary winding up of the company; for, after registration, that 
course is open to the members. Occasionally the object is to reconstruct 
the company {infra. Chap. XLIII.), when reconstruction cannot other¬ 
wise be effected without the consent of every member. 


2 ( 2 ) 
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CHAPTER III 

MEMORANDUM OF ASSOCIATION 

The specimen form of memorandum of association for a company 
limited by shares is set forth in the First Schedule to the Act of 1929 
(Table B.), infra, Appendix. This form follows, it will bo observed, 
the requirements of sect. 2 of the Act, and states:— 

(1) The name of the company. See Name of Company, infra , 

Chapter XXV. 

(2) In what part of the United Kingdom the registered office is to 

be Rituate. Set* infra , Chap. XXIII. 

(3) The objects of the company. See infra, pp. 22 to 24. 

(4) That the liability of the members is limited. See infra , p. 24 . 

(5) The capital of the company and the shares into which such 

capital is divided. See infra , p. 24. 


Name of 
company. 


1. Name 

In the selection of a name for a company the greatest freedom of 
choice is allowed, but the following points must be borne in mind 

1. The last word of the name must be the word 11 Limited/’ 

As to dispensing with this word in the case of certain com¬ 
panies, see infra , p. 255. As to the penalty foT improper use 
of the word “Limited,” sec sect. 364. 

2. Sect. 78 «>( the Aft of 1947 now provides as follows: - 

(1) No company shall be registered by a name which m 
the opinion of the Board of Trade is undesirable. 

3 .A name must not be selected too closely resembling the name 
used by any other company. Sect. 78 (2) of the Act ol 
1947 now provides as follows;-- 

(2) If, through inadvertence* or otherwise, a company on its 
first registration or on its ngistration by a new name is 
registered by a name which m the opinion of the Board of 
Trade is loo like the name by which a company in existence 
is previously registered, the first mentioned company may 
change its name with the sanction of the Board and, if they 
so direct within six months of its being registered by that 
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name, shall change it within a period of six weeks from the 
date of the direction or such longer period as the Board may 
think fit to allow. 

For the protection of registered companies, the Registrar, 
in such cases, may refuse registration, and the Court will 
not, in case of refusal, interfere with his discretion. Rex v. 
Registrar of Companies, (1912) 3 K. B. 23, 

Sect, 17 of the Act of 1929 provided that no company should be 
registered by a name which “ is identical with that ! y which a company 
in existence is already registered, or so nearly resembles that name as to 
be calculated to deceive, except ” as therein named: this section is 
repealed by sect. 78 (4) of 1947; but the rule should still be observed in 
the case of both a registered and an unregistered company, or firm. In 
neither case is registration any efficient protection against an action 
for an injunction at the suit of anyone prejudiced by the adoption of 
the name. The principle on which the Court, interferes in such cases 
i L s, that one person is not to be permitted to represent the business 
which is carried on by another as carried on by hi m.Tussaudv. Tussaud , 
41 Ch. I). 678; North Cheshire and Manchester Brewery Co. v. 
Manchester Brewery Co., (1889) A. C. 83; La Sociiti Anonymc, dec. 
Panhard et Levassor v. Panhard Levassor , dec. Co., (1901) 2 Ch. 513; 
Ewing v. Buttercup Margarine Co., (1917) 2 Ch. 1. 

The inadvertent omission by a limited company to publish its 
corporate name will not disentitle it to have the use of its trade name 
protected by injunction. Randall, Limited v. British and American 
Shoe Co., (1902) 2 Ch. 354. 

The prohibition against similarity of name in the Act of 1929 did not 
apply where an existing company was in course, of being dissolved and 
testifies its consent to the satisfaction of the Registrar. Bee sect. 17 (1) 
of Act of 1929. 

There is great inconvenience in having too long a name, and it is 
highly desirable, therefore, where practicable, to confine the name to 
three or four words. An to change of name, see further infra, p. 255. 


2. Registered Office 

Every memorandum of association is required to state whether Registered 
the registered office will be situate in England or in Scotland. offioo ‘ 

If the registered office is to be in Wales, the proper statement 
in the memorandum is, that it is to be situate in England; 

England, for this purpose, including Wales. See the Wales and 
Berwick Act, 1746 (20 Geo. 2, c. 42), s. 3. The statement as to the 
situation of the registered office is material for various reasons, and, 
in particular, because on the situation of the registered office depends 
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the place where the company is to be registered. Thus, if the regis¬ 
tered office is to be in England, tin* company must be registered in 
London, unless the memorandum states that the object is to work 
mines in the. countjes of Devon or Cornwall. In that case it must 
be registered at Truro. If the registered office is to bo in Scotland, 
the eompany must be registered in Edinburgh. The London office 
for legistration is now at Hush House. 

The principal object of requiring a company to huve a registered 
office is to provide some definite place ut which notices and other 
documents may be ser ved on it. Accordingly, by sect. 92 of the Act, 
it is enacted that “ A company shall . . . have a registered office 
to which all communications and notices may be addressed.” By 
sect. 370, a document may lie served on a company by leaving it at 
or sending it by post to tlie registered office of the company. Bee, 
further, p. 237, infra, and f’hap. XXIII., infra , p. 217. 


3. The Objects Clause 

Every memorandum of association—this is the thud icquilenient 
must slate the objects of the proposed company. 

The slalcment of the objects is not a mere record of what rs 
contemplated by the subscribers. Tt has a two-fold operation— 

(]) It affirmatively determines what shall be the powers of the 
company; for the stated objects confer on the company all 
powers reasonably requisite to the attainment thereof; 

(2) Tt limits and restricts the powers of the company to those 
thus conferred, save so far as other powers are given by 
statute. 

lienee, as it rests with the subscribers to declare the objects, it 
follows that the subscribers arc by the Act furnished with the means, 
not merely to bring into existence a statutory corporation, but to 
endow that body with such powers (not illegal) as they, in their 
absolute discretion, think fit. This is their statutory right, and its 
importance cannot be exaggerated. 

As regards legality, the subscribers may be associated together for 
any lawful purpose (sect. 1), and aecordingly the following rules are 
applicable 

(a) The objects must not include anything in contravention of 

the Act. For example, it is not a lawful object to provide 
for a limited company purchasing or lending money for 
(he purchase of its own shares, for that is in contravention 
of the Act. 

(b) The objects stated must not include anything in contraven¬ 

tion of the general law. For example, it is not a legal 
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object “to keep a gambling house in the United King¬ 
dom,” or “ to establish and work lotteries in England M —- 
for these objects are contrury to the general law. Objects 
in restraint of trade are illegal (see Joseph Evans dc Co. 
v. IlecUhcote, (1918) 1 K. B. 418; and McEUistrim v. 
Bally macclliyott, Ac. Society , (1010) A. C. 548); so also 
are blasphemous objects, but objects involving a denial 
of Christianity are not necessarily blasphemous. See Bowman 
v. Secular Society , (1917) A. C. 406. 

(c) The objects must not include any which would render the 
company a trade union, for to register a trade union under 
the Companies Act, 1929, is illegal. See Trade Union Acts, 
1871 and 1876, and sect. 382 (7) of the Act of 1929. A 
trade combination to control prices may be a trade union 
within the meaning of the Acts. Joseph Evans <£ Co. v 
Hcatkcote , supra. An association to protect copyright is 
not a trade union. Performing Rights Society v. London 
Thcutrc of Varieties, (1922) 2 K. if. 433. The certificate of 
regisf lulion is not conclusive for (his purpose. Ibid 
Subject to these restrictions the subscribers of a company's memo¬ 
randum of association have complete freedom to frame the objects an 
tliev choose. 

If thc\ deem it desirable to set out the objects in detail, then* is 
nothing in the Act to prevent them, and there is much to be said 
from the common-sense point of \iew in favom of the pi net ire. Take, 
for instance, bmrowing powei.s of a company. It is unnecessary", it 
iiu\ be said, to include a borrowing power in the objects of a trading 
company, for such a powei js, according to the decisions, implied; 
and ho it is to the trained lawyer familiar with the authorities; but 
the persons In whom a memorandum of association is addressed 
are in the main men of business, not lawyers, and for these if is 
expedient that the powers of the company should as far ns possible 
be made manifest by adequate objects, and should not be left to 
inference or implication 

Hence the somewhat elaborate statements of objects now so 
commonly found. These clauses may, and undoubtedly do in some 
cases, err by excess of detail and over-elaboration, and unnecessary 
repetitions sometimes defeat their own object by raising doubts as 
to any details not expressly referred to. There is no advantage in 
specifying at great length a power which can be as cffectivelv 
conferred in a few words. Over-elaboration, however, is better than 
over-concisencss. Nothing is more annoying to those who have to 
manage a company than to find that the powers of the company are 
lettered or questioned and its business impeded or prejudiced, simply 
because the draftsman of the memorandum of association has framed 


The 
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it without sufficient foresight or judgment, and has, contrary to the 
fact, assumed that the ordinary business man is familiar with the 
legal and somewhat conflicting decisions as to the powers which may 
be implied by a concise specification of objects. 

Limitation of Liability 

The fourth clause of the memorandum states that the liability of 
the mem bn s is limited. This clause is to be road in conjunction with 
sect. 167 oi the Act of 1929, which provides that in winding up, in 
the case of a company limited by shares, no contribution shall be 
required from any member exceeding the amount (if any) unpaid on 
the shares m respect of which he is liable as a present or past member, 
flee Appendix 


Capital Clause 

This clause must state the amount of the nominal capital, the number 
of shares into which it is divided, and the amount of each share It 
need not state anything else, and it is usually better that it should 
not do so. 

What is to be the amount of the capital is a mutter left to the 
discretion of the promoters. It can be as sniull or as large as they 
choose. Companies June been registered with a capital of 11 or less, 
and others— numerous now--with a capital of 5,000,000/. and upwards 
The mntcrml consideration in fixing the amount of capital is, What 
funds will the company want, and how much in the shape of paid-up 
shaies are the \endois, if anv, to get ? Suppose the company is to 
be formed to acquire a going concern, and that the price to bp paid 
therefoi is 50,000/ in paid-up shares, and 50,000/ in cash, and that 
the company besides will want a working capital of 20,000/. This 
makes u total of 120,000?. Then, in addition to this, it may be 
desirable to have some shares in reserve, which can be issued as 
and when the company wants further capital, so that, in such case, 
the capital may properly be fixed at, say, 130,000/. or 150,000/. Or, 
to take another case: the purchase consideration may be 300,000/., 
to be paid, as to 200,000/., in cash, and as to 100,000/. in paid-up 
ordinary shares, and the company may determine to raise the cash 
part of the consideration by the issue of 100,000/, of debentures and 
100,000/. of preference shares. In such a case the capital will be, say, 
200,000/., or, with an addition for working capital, 250,000/. In a 
case where the company is not proposing to buy any existing concern 
or propeity, but to start a fresh business, the question will simply be, 
What sum will it cost to start the new concern and to provide 
sufficient working capital ? and the nominal capital will be fixed 
accordingly. 
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As regards the amount of the shares, this is again for the promoters 
to determine. II. shares are very common. Occasionally the shares 
are fixed as low as Is. each. Shares have been fixed as high as 1 , 0001 ., 
or even 6,0001. each. When the original capital is divided into 
several classes of shares, the amount of the different classes often 
varies. Some may be II. each and others Is. each. All these are 
matters which have to be thought out, with reference to the special 
requirements of the company, by those who are interested in its 
formation and fortunes. 

It is not unusual to divide the shares in the original capital into two 
or more classes, e.g preference shares and ordinary shares, or preference 
shares and A . ordinary shares and B. ordinary shares, or ordinary 
shares and deferred shares, or preference shares, ordinary shares, and 
founders* shares; and various special rights, privileges, and conditions 
are attached to such shares. As regards preference shares and 
founders* shares, jt is very common to declare these rights, privileges, 
and conditions by express provision in the memorandum of association, 
for, by so doing, extra protection is secured to the holders of such 
shares against any alteration of their status. See further, as to classes 
of share capital, p. 75. It is not, however, essential in a memorandum 
of association to specify the rights attached to each class, or, indeed, to 
disclose the fact that it is intended to divide the capital into different 
classes of shares, for all this can be done--and more properly done— 
by 1 lie articles of association of the company. Thus the memorandum 
may state that the capital is 100,0001. m II. shares, and the articles 
may state that of the shares in the capital 50,000 ahull be preference, 
wi(h specified rights attached, and 50,000 shall be ordinary shares. 


Other Provisions 

These are the five leading provisioffi or conditions in the memo¬ 
randum of association of a company limited by shares, and they are the 
only provisions which the Act of Parliament requires to be stated 
therein, but occasionally additional provisions are inserted, clauses, 
for example, defining the rights attached, as above mentioned, to 
different classes of shares, rights as regards dividend, voting, and 
participation in assets on a winding up, and various other matters. 
There is nothing illegal in the insertion in the memorandum of Buch 
additional provisions, but it must be borne in mind that, if inserted 
without qualification, they become conditions contained in the com¬ 
pany’s memorandum within the meaning of sect. 4 of the Act of 1929. 
Before 1947 such a condition could not be altered, except under a 
scheme of arrangement sanctioned by the Court (see p. 468, infra). 
But this rule is altered by sect. 77 of the Act of 1947, except where the 
memorandum provides for or prohibits the alteration. See p, 690, infra. 


Amount of 
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If the memorandum qualifies the provisions, e.g, t hy giving power 
to alter them, that power may he exeimed in the manner provided 
Wphlxvh Incandescent (Jas Light Co., (H)<)4) 1 Oh H7. 


Association Clause 


Asdooialion 

olaiwo 


The memorandum of association of a company limited hy shares 
concludes with what is commonly referred to as the association clause 
(see Table B. in the Tenth Schedule 1o the Act, Appendix, injra) s 
whereby the subscriber declare that tiny desire 1o he formed into a 
company, and agree to take shares, and the clause is followed by a 
tabular form in which the names, addresses, and descriptions of the 
subscribers, and the number of shares taken by each, appear. 


Subscription of Memorandum 

Subscription This is pro\idc>d for )>v Bert. 3. Anvonc niny lie a MiWiiW. A 

of memo- r ■ 

randum. married woman may be a subscriber: so may n Imnhnipt, an alien 

(Princess of Rems v, Bos (1871), L, It. 5 II. L. 176), or an infant 
(Re Laaon cfc Co. (No 2), (1892) 3 Oh. 656), but not where the objects 
indicate that minors aie not to be meinhus. Seymour \. Roi/al y<u\il 
School , (1910) 1 Oh. 800, 811 An imoipoialed company with tin 
icquinte power ni.iv be a suhsenber, and sever,d p» rson^ ma\ jointh 
be subscribers; but a firm is not a person, and the mdivulu.il partners 
must subscribe. 

A subscriber usually subscribes the mcnioiandum with his own 
hand; lmt he can subsciibo by the hand ni an agent duly authorized 
hy him (Re Whitley Partners , 32 Cli. 1). 337), and the Begistrai dot* 
not call for rvidenre of authority if seven subscribe with then own 
hands. The number of subscribers must be at least seven, except in 
the case of a u private '* conipnny, but there may be as many more ns 
the promoters think fit. 

Tn the case of a “ private company ns defined by sect. 26—two 
subscribers are enough. (Sect. 1 (1).) 

Each subscriber must write opposite to his or her name the number 
of shares he or she takes, and must take one share at least. 

Usually the subscribers each subscribe for one share; but sometimes 
they subscribe for a larger number. As to the liability to pay up the 
shares subscribed for, see pp. 103—105. 

If the articles require a qualification, the directors (except in the 
case of a private company, sect, 140 (4)) must sign the memorandum 
for their qualification shares or take them and pay for or agree to pay 
for them or sign and deliver to the Registrar an undertaking in 
writing to take the shares from the company and pay for them, or 
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make a statutory declaration that sufficient shares stand in their 
names. (Sect. 140.) 

In subscribing the memorandum of association care must be taken 
to write clearly. The signature should set out the full name of 
the subscriber, and should be followed by the subscriber's address, 
clearly written, and sufficiently explicit, and also by words denoting 
his occupation, or, if he has none, stating the fact, Thus the term 
“ broker ” should be qualified by stating what sort of broker. “ Clerk ” 
also should be qualified, but it is not necessary to state to whom the 
subscriber is clerk. It is sufficient to say, for example, “ clerk to a 
public company.*' 

Attention to such details as these is necessary, otherwise when the 
document comes before the Registrai of Companies he may refer 
it bark, on the gmund that he cannot lead the signatures, or that 
some of the requisite particulars are not clearly expressed. It is 
lus duty to see that the requirements of the Act of Parliament are 
complied with, and that the documents are in order. Peel's case, 2 
Hi. App. 674, 682. 

As regnids Hie wit nisscs to the signatures of the subscribers, one Witness™, 
witness for all the signatures will suffice, and, in that case, the words 
,l Witness to the above signatures” will be used; but sometimes the 
same witness cannot attest all the signatures, and in that ease the 
attestation clause must be altered It may run 1hu«:- 

Wlines* to the above signatures other than that of A. B., 

,0T, 

Witness to the signatures of the above A., B. ami 0., 

Witness to the signatures of the above I)., K, F. and (J., 

The witness oi witnesses must in each case give bis or their address. 

This also should be clearly wiilten and sufficiently explicit for identifi¬ 
cation. One of the subscribers cannot witness and attest the signature 
of another of the subscribers. 

A subscriber to the memorandum cannot, after the registration of 
the company, repudiate lus subscription on the ground that he was 
induced to sign by misrepresentation. MeUil Constituents, Limited, 

Lord Lurgun's case , (1902) 1 Ch. 707. 
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AHTIC1.ES Oh ASSOCIATION OH REGULATIONS 

As already mentioned, the memorandum of association, when taken 
in for registration, may be accompanied by articles of association, 
containing regulations for the management of the affairs of the com¬ 
pany, and in Borne cases articles must be so registered. (Sect. 6.) 

Form and Subscription 

The articles are to be expressed in separate paragiapks numbered 
arithmetically, and they may adopt any of the provisions contained 
in Table A. If no articles are bo registered, the ait ides contained 
in Table A., so far as the same are applicable, are to apply to the 
company. (Sect. 8.) In the case of companies registered before 
the commencement of the Act of 1929, Table A. of the Act of 1862 
or of 1908 still applies: see sects. 11 and 286 (1) (c) of Act of 1908, 
and sect. 382 of Act of 1929. 

In most cases a full set of articles is taken in for registration. In a 
good many cases a short set of articles only is registered making a few 
alterations in Table A., and supplementing it to some extent, and in 
a considerable number of cases Table A. is left to operate without 
alteration. The Interpretation Act, 1889, applies to Table A. and to 
articles which adopt Table A. in part. Fell v. Derby Leather Co., 
(1931) 2 Ch. 252. 

The articles, if any, must be printed, must bear the same stamp as 
a deed (10*.), and must be signed by the subscribers to the memorandum 
of association. Each subscriber must sign in the presence of a witness, 
who must attest the signature. (Sect. 9.) As in the case of the 
memorandum, the signature may be under the signatory’s own hand 
or that of his duly authorized agent: p. 26. One of the subscribers 
cannot attest the signature of another. 

Copies 

Each member of the company is entitled to a ropy of the memorandum 
and articles (sect. 23) on payment of a shilling. 

Where articles have been registered, a copy of every special resolu¬ 
tion for the time being in force is to be annexed to or embodied in 
every copy of the articles of association that may be issued after the 
passing of such special resolution; and where no articles have been 
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registered, a copy of any such special resolution is to be forwarded in 
print to any member requesting the same on payment of Is. or such 
less sum as the company may direct. (Sect. 118.) There is a penalty 
for default. 


Meaning of the term “ Articles ” 

The expression “ Articles ” is defined in sect, 380. See supra, Aitictab. 

p. 11. 

The expression “ the regulations ” was used in a similar sense in 
the Companies Acts, 1862 to 1907. 

Relation of the Articles to the Memorandum 

The articles of a company are subordinate to and controlled by The memo- 
the memorandum of association, which is the dominant instrument. dominLt^ 
The memorandum contains the conditions upon which alone the com- instrument 
pany is granted incorporation—conditions which are fundamental, 
bit are alterable by the correct procedure. The articles are the 
internal regulations of the company, and over these the members 
have full control, and may alter them from time to time as they 
think fit by pursuing the course pointed out in sects. 10 and 117 of 
the Act, subject only to this, that they keep within the limits marked 
out by the memorandum of association and the Acts. 

“ The memorandum is, as it were, the area bcyoDd which the action 
of the company cannot go; inside that area the shareholders may make 
such regulations for their own government as they think fit/ 1 Per Lord 
Cairns, L. 0., Ashbury Rail, &c. Co. v. Riche, L. R. 7 H. L 635, 671. 

Hence, any articles that go beyond the company’s sphere of action 
will be inoperative, and anything done under the authority of such 
articles void and incapable of ratification. 

If, for instance, the articles purport to confer on the company a Ultra vires 
power to buy its own shares (Trevor v. Whitworth, 12 App. Cas. 409), pinion*, 
or to pay dividends out of capital (Guinness v. Land Corporation of 
Ireland, 22 Ch. I), 349), or to extend the objects b> special resolution 
(Ashbury v. Riche , supra), or to issue shares at a discount (otherwise 
than in the manner authorized by the Act) (Welton v. Saffery , (1897) 

A. C. 299), or prohibit flic* members from exercising the statutory light 
of applying for a winding-up order (Re Peveril Gold Mines ) (1898) 

1 Ch. 122), or provide for the application of the profits in a manner 
which is inconsistent with some provision in the memorandum of 
association (Ashbury v. Watson, 30 Ch. D. 376), or purport to 
deprive shareholders who dissent from a scheme of reconstruction 
under sect. 234 of the Act of 1929 (substituted for sect. 192 of the Act 
of 1908) of their statutory right to be paid out in cash (Baring Gould 
v. Sharpington , dc. Synd., (1899) 2 Ch. 80; Payne v. Cork Co„ (1900) 

1 Ch 308), they ate to that extent invalid and ineffectual. 
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But though the articles cannot alter or control the memorandum, 
yet, if there be an ambiguity in the memorandum, the articles 
registered at the same tune may be used to explain it, but not so as 
to extend the objects. Thus, Jessel, M. It., in Anderson's case, 
7 Ch. D. 75, on p. 99, said- “ Where there arc two contemporaneous 
documents executed and assented to by the same persons at the 
same time ... it appears to me that the ordinary rule applies, 
according to which contemporaneous documents arc to be read 
together, so that if there is an ambiguity in one it may be explained 
by the other.*’ But these words must bo read as qualified by the 
words which had just gone before: “1 am not now speaking,” 
said the learned judge, “of those portions of the memorandum of 
association which the Act of Parliament requires to be stated in the 
memorandum.” And this distinction was further emphasised by 
Bowen, L. J., in Guinness v. Land Corporation of Ireland , 22 Ch. 1). 
349, 381, where he pointed out that " . . . the memorandum contains 
the fundamental conditions upon winch alone the company is allowed 
to be incorporated They arc conditions introduced for the benefit 
of the creditors and the outside public, as well as shareholders. The 
articles arc the internal regulations of the company. How can it be 
said 1 hat in all cases the fundamental conditions of the charter of 
incorporation and the internal regulations of Hie company aic to be 
construed together ? . . . In any case it is, as it seems to me, 
certain that for anything which the Aet of Pailioment says shall be 
in the niemoiandum, you must look to the memorandum alone. It 
the Legislature has said one instiument is to be dominant you cannot 
turn to another instiument ami read it m oulct to modify the provisions 
of the dominant instrument.” 


Binding Force of Articles 

Sect. 20 (1) ot the Act enacts that “Subject to the piovisions oi 
this Act, the memorandum and articles shall, when registered, bind 
the company and the members thereof to the same extent as if they 
respectively had been signed and sealed by each member, and con¬ 
tained covenants on t he part of each member to observe all the provisions 
of the memorandum and of the articles.” And, under sect. 8, 
Table A., so fur as applicable, and, undei sect. 10, any new legula- 
tions adopted by the company are made binding in like manner as 
if they lmd been inserted m the original articles. 

Thus, whatever the articles may be, they are binding in the manner, 
and to the extent, mentioned in sect. 20 of the Act. With regard 
to that section, tt is to be noted that it does not make them absolutely 
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binding on the company and the members thereof, but binding as tf 
each member had covenanted to conform to such regulations 


The Members bound to the Company by implied Covenant 

beet 20 does not say with whom the implied covenant by the 
members is to he taken to be made, but it is sufficiently obvious that 
it ia with the company, und, therefore, that the members are all 
bound to the com pari} Set Bradjord Banking Co v Briggs, Son d 
Co, 12 App Cas 29 In that case the aitirlcs guve the company 
a Inn on the shires ol a membei, and it was held that Briggs, the 
plaintiff m tht action, bung a number, was to be trtafed as having 
covenanted with tht eompsn) to givt it buth hen Lord Blackburn 
said (p 3*3) ‘This property in the sliaies was, by witut ol the 
JGth section of Lhc Act alrench quoted (tlio corresponding section ol 
1 hr old 4t1), bound to tht compan) as much as if lie had (at the timi 
ht bit ime hoickr ol tlust sh nes) executed a covenant to tk company 
in tit sum ttuus is Article 10V* So again, in Wdlon ^ Saffcrg , 
(IS C )7) A C 2<)9, Lend IltTscbdl said (p IT)) “It is qmtt trui 
tint 1 Ju utuIts constitute a contiact botwten each number and tht 
company And in Imperial Hydropathic dt Co , Blackpool v 
Ham pm 21 (' 1) J, Bowen L J (p 13) said ‘Went discussing 
tlu rights ol clueetors of a statutoi} corporation created b) the Act 
ol 1SG2, and in such a case we must consider what aie the lights ol 
the dim tins inrl diarelmldeis, foi the ailiclts oi association by sect 16 
ire to bind ill tin coinpui) and all the sbircholdus as much as il 
1 lit v had ill put then weals to them ” r l hat this is the tiue construction 
follows horn the manv daikons in which it hns been held tliat the 
compan) is uitilJid to sin its mtmbus for the enforcement, ind to 
lestiam the bitach by them of its aitides, and to ticat as incgulii 
m}thing which is done in contiavcntum theieof Mwdongall \ 
Oarchntr, 1 Ch I) 13 Ptndtr v Lushinglon, b Ch 1) 70, Imperial 
Hydropathic Co, Blackpool v Hampson , 23 0 J) l, Harhen v 
Phillips, ilntl 14 

How far binding between Members 

In EUy v Positive, <Scc Co, 1 Ex Div 88, where the artichs pro 
vidtd that the plaintiff should be solicitor to the company, Lord turns 
said 11 The} (the articles) arc an agTccmeut inter socios, and in that 
wew, when the introductory words arc applied to Article 118, it be 
comes a uwnant between the pntirs to it that they will employ the 
plaintiff” fc*» e also Brmne v La Trinidad , 37 Ch D 1 bo in 
Imperial Hydropathic Co, Blackpool v Hampson , 23 Ch L> l, 
Cotton, L J, said that the articles 1 under the Act are a contract 
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between ail the shareholder* to comply with the regulations in 
them.' 1 And Stirling, J., in Wood v. Odessa Waterworks Co., 
42 Cb. D. 636, 642, said: u The articles of association constitute 
a contract not merely between the shareholders and the company, 
but between each individual shareholder and every other.” See also 
Pvlhrook v. Richmond, dc. Co., 9 Ch. D. 610; and Bainbridge v. 
Smith, 41 Ch. D. 4C2, 475, in which it was held that a director being a 
member wub entitled to an injunction against his co-directors restrain¬ 
ing them from improperly excluding him from board meetings. 
Nevertheless, there is some reason to doubt whether this is really the 
effect of the articles, and Lord HerBchell in Welton v. Safety, (1897) 
A. 0. at p. 315, stated the position in language somewhat different. 
“ It is quite true,” he said, “ that the articles constitute a contract 
between each member and the company, and that there is wo contract 
in terms between tkt individual members of the company; but the 
articles do not any the less, in my opinion, regulate their rights inter se.” 
And this accords with the well-established principle that it, is for the 
company, save in exceptional cases, to sue for a bread) of the articles. 
Foss v. Harbotlle (1843), 2 Hare, 4G1; Macdougall \. Gardiner , 
1 Ch. D. 13; Burland v. Earle, (1902) A. C. 83. 


Whether 
company 
bound, and 
in who<je 
favour. 


How far binding on the Company 

First, in relation to an outsider, do the articles bind the company ? 
The answer clearly is no. A provision in the articles in favour of 
an outsider, e.g., a promoter, that the preliminary expenses shall be 
paid by the company, gives to the promoter no right of action against 
the company. Re Rotherham Alum , dc. Co., 25 Ch. 1). 103; Melhado 
v, Porto Alegre, dc. Co., L. K. 9 C. P. 503. In this respect the articles 
of a company differ from tin Act of Parliament. Such a provision 
in an Art of Parliament imposes on the company a statutory duty 
towards the promoter, and confers on the promoter a corresponding 
right of action. Tilson v. Warwick Gas Light Co., 4 B. & C. 962. 

Secondly, in relation to members. Here the answer is yes. The 
urticles do bind the company. The section (20) says so: “ The . . . 
articles shall bind the company and the members thereof to the same 
extent as if, Ac,,” and these words must have effect given to them. It 
may possibly be urged that they are qualified, and that the company 
is only bound “ as if the members had covenanted,” not as if the 
members and the company had covenanted, and, therefore, that the 
company is not bound. But such a construction stultifies the section, 
and, in effect, strikes out of it the words, that ” the articles shall bind 
the company” and, in corroboration of this view, there are numerous 
decisions showing that the company is bound. Thus, in Johnson v. 
Lyttle's Iron Agency (1877), 5 Ch. D. 687, an irregular forfeiture 
of shares was impeached by a member, and set aside by the Court of 



Appeal on the ground, as 1. V* said, that the notioe print 

to figMut 41 did not comply strictly with the provisions of the contract 
between the company and the shareholders which is contained in 
tto regulations,” So in OaMxtnk Oil Co. v. Crum (1882), 8 App. Cas, 65, 
it was held that the plaintiff, a member, was entitled, as against the 
company, to insist on the observance of the artioles as to dividends so 
long as they stood unaltered. So also in Wood v, Odem Waterworks 
Go., 42 Ch. D. 636, Stirling, J., granted an injunction, at the instance 
of a member, to restrain the defendant company from contravening the 
articles. Furthermore, in Burdett v. Standard Exploration Co. (1899), 

16 T. L. R. 112, Cosens-Hardy, J., held that a member was entitled 
to enforce compliance by the company with a clause in the articles 
giving him a right to a share certificate. 

These decisions, however, all deal with cases in which members 
claimed and sought to enforce or protect rights givon them as 
members of the company. Where rights are by the articles given 
to members not as such, but in some other capacity ( e.g as directors, 
policy-holders, or otherwise), a member claiming to enforce the 
Bame cannot, it seems, sue on the articles—treating them as a contract 
by the company with him—he must make out a contract outside the 
articles. 

Thus, in Eley v. Positive, die. Co., 1 Ex. D. 20,88, the articles contained Cases whew 
a clause providing that A. should be employed for life as solicitor for the 
company, and should not be removed except for misconduct: he took by articles, 
office and was so employed for some time, and, whilst so employed, he 
became a shareholder; later on the company discontinued his employ¬ 
ment ; he, still being a shareholder, sued for breach of contract, and it 
was held that no action lay. The matter was disposed of rather Bum- 
marily in the Court of Appeal; Lord Cairns, L. C., delivered the 
judgment of the Couit, and refused the plaintiff relief principally upon 
the ground that the articles 11 are an agreement inter sodas, and, in that 
view, if the introductory words are applied to Article 118, it becomes a 
covenant between the parties to it that they will employ the plaintiff. 

Now, so far as that is concerned, this is res inter alios acta; the 
plaintiff is no party to it [although he was a member]. This article 
is either a stipulation which is binding on the members, or else 
a mandate to the directors: In either case it is a matter between 
the directors and shareholders, and not between them and the 
plaintiff.” 

This case was followed in Browne v. La Trinidad, 37 Ch. 0.1, where 
the articles contained a provision that a contract with the plaintiff, made 
before incorporation, should be adopted by the company, and that it 
was thereby confirmed, and that the provisions thereof, so far as applic¬ 
able to the company, should be construed as part of the regulations. 

Yet it was held that the plaintiff, though a member of the company, had 
no cause of action against the company on this clause. Lindley, L. J., 
t. 3 
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said (p. 14): “ Having regard to the construction put upon sect 16 
[of 1862] in Eley v. Positive, dee. Co. t and subsequent cases [none to be 
found], it must be taken as settled that the contract upon which he 
(the plaintiff) relies, is not a contract upon which he can maintain any 
action, either on the common law side or the equity side adding, 
“ there might have been some difficulty in arriving at that conclusion 
if it had not been for the authorities, because it happens that this 
gentleman has had shares allotted to him and is therefore a member." 

A provision in the articles providing for arbitration in case of disputes 
between the members and the company has been held not to be a 
written agreement for submission to arbitration of a dispute between 
the company and a director. Beattie v. Beattie , (1938) Ch. 708; and 
see Ilickman v. Kent, &c., Assocn., (1915) 1 Ch. 881. 

It is not easy to reconcile the rule laid down in these decisions with 
sect. 16 of the Act of 1862 (now supplanted by sect. 20 of the Act of 
1929), which expressly provided that the regulations “ shall bind the 
company and the members thereof,” but they must be taken to have 
settled the law in this respect. 

It has been suggested that the meaning of the enactment (supra, 
p. 30) is that the implied covenant is only to bind the members to 
observe such of the provisions of the articles as concern their rights, 
privileges, powers and obligations as members. But the section does 
not contain any such qualification: the implied covenant is to observe 
** all the provisions ... of the articles.” 

Finding a difficulty in applying the above rule consistently with 
justice the Courts have in some cases acted on the footing that a clause 
in the articles, not dealing with the rights of a member as such, 
but apparently intended to operate as a contract with him, is to be 
regarded as the basis of a contract, i.e., as indicating the terms on 
which the company proposes to contract with him, and that, if the 
parties enter into the relations contemplated by the clause, they are to 
be treated as having made a contract in the terms of the clause and are 
bound accordingly. This is illustrated by Swabey v. Port Darwin Gold 
Mining Co. (1889), 1 Meg. 385. In that case the articles provided for 
the payment to each director by way of remuneration of a specified 
sum per annum. By a special resolution, in July, the company reduced 
this as from the end of the preceding year. The plaintiff thereupon 
resigned, and sued the company for three months* remuneration for 
services prior to the date of his resignation; and the Court held that 
he was entitled to recover on the footing of an implied contract in the 
terms of the clause. “ The articles,” said Lord Esher, “ do not them¬ 
selves form a contract, but from them you get the terms upon which 
the director is serving. 1 * And this proposition was adopted by 
Stirling, J., in Re International Cable Co., 66 L. T. 253; and by 
Wright, J., in Ex parte Beckwith , (1898) 1 Ch. 324. Moreover, the 
principle involved is not confined to members, it extends also to out¬ 
siders, e.g., to persons who take office as directors. Isaacs' case , (1892) 
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2 Oh, 158; itotohny itowes' and Dak's ms, (1894) 3 OL 356, And see 
Pritchard’s case, 8 Ch, App. 956. The question whether an implied con- 
tract so entered into is capable of being varied by the company against 
the will of the other party has not been finally decided, According to 
Swabey v. Port Darwin Gold Go., supra, it would seem that the 
contract, at any rate where it relates to service, can be varied by the 
company as to the future, and this accords with the views expressed 
in Dormhs case, 3 Oh. D. 21, and in Argus Life Assurance Co., 39 
Ch. D. 571. But the contrary was decided in case of an express 
contract for service in Nelson v. James Nelson & Sons , Ltd., (1914) 
2 K. B. 770; and see Punt v. Symons <£ Go., (1903) 2 Ch. 506; BaUy 
v. British Equitable Assurance Co., (1904) 1 Ch. 374 (reversed by the 
House of Lords, (1906) A. C. 35, on the ground that there was in 
fact no contract); and British Murac Rubber Syndicate, Ltd. v. The 
Alperton Rubber Co., (1915) 2 Ch. 186. 

Constructive Notice of Memorandum and Articles 

Under the Companies Acts the memorandum and articles of associa¬ 
tion or regulations of a company are registered in a public office and 
are open for public inspection on payment of a small fee. (Seot. 314.) 
They are public documents; and accordingly it is well settled that 
anyone, whether a shareholder or an outsider, who has dealings with 
a registered company, must be taken to have notice of the memorandum 
and articles or other regulations which form the constitution of the 
company. This principle was fully recognized in regard to registered 
companies prior to the Act of 1862 (Ernest v. Nicholls (1857), 6 H. L. C. 
401), and was adopted in regard to the companies under the Act of 
1862. See SeweU’s case, L. R. 3 Ch. App. 131; Campbell's case, L. R. 
9 Ch. App. 1. “ Every joint stock company/’ said Lord Hatherley in 
Mahony v. East Holyford Mining Co., L. R. 7 H. L. 869 (on p. 893), 
“ has its memorandum and articles of association . . . open to all who 
are minded to have any dealings whatsoever with the company, and 
those who so deal with them must be affected with notice of all that is 
contained in those two documents.” And what is more, they must be 
taken not only to have read those documents, but to have understood 
them according to their proper meaning. See Jessel, M. R., Griffith 
v. Paget, 6 Ch. D. 517; Oakbank Oil Co. v. Crum, 8 App. Cas. 65, 71. 
♦See also Marshall v. Glamorgan Iron and Coal Co., 7 Eq. 137; Barrow 
Hwmatite Steel Co., 39 Ch. D. 582; Argus Life Assurance Co., 39 
Ch. D. 571; County of Gloster Bank v. Rudry , dec. Co., (1895) 1 Oh. 
629; Owen and Ashworths Claim, (1901) 1 Ch. 115. 

This rule of constructive notice entails important consequences, for 
inasmuch as every one dealing with a company is to be deemed to have 
notice of its memorandum and articles, it follows that he iB fixed with 
notice of the extent not only of the company’s powers, but of the 
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directors’ powers and of any limitations and restrictions thereon 
imposed by the articles or other regulations. 

Thus if the articles provide that a bill of exchange to be effective 
must be signed by two directors, an outsider or anyone dealing with 
the company must see that it is so signed, otherwise he cannot claim 
under it. So, too, if the articles provide that the seal of the 
company is to be affixed in the presence of two directors, who are 
to sign their names, a person dealing with the company must see 
that this is done. The incidence of this obligation Lb to some extent 
lightened as to deeds by sect. 74 of the Law of Property Act, 1925 
(which provides that, in favour of a purchaser, the signature of 
one director and the secretary shall be sufficient), and as to other 
documents by what is known as the 

Rule in Royal British Bank v. Turquand 

(1856) (6 E. & B. 327) 

This rule iB that where a company iB regulated by an Act of 
Parliament, general or special, or by a deed of settlement or 
memorandum and articles registered in some public office, persons 
dealing with the company are bound to read the Act and registered 
documents, and to see that the proposed dealing is not inconsistent 
therewith; but they are not bound to do more; they need not inquire 
into the regularity of the internal proceedings—what Lord Hatherley 
called “ the indoor management. 1 ’ They are entitled to assume that 
all is being done regularly. See also Mahony v. East Holyford Mining 
Co., L. R. 7 H. L. 869; Bargate v. Shortndge, 5 H. L. C. 318; In re 
Land Credit Co. of Ireland, L. R. 4 Ch. App. 469; In re County Life 
Assurance Co., L. R. 5 Ch. App. 288; Duck v. Tower Qakanizing 
Co., (1901) 2 R. B. 314. So a managing director, who draws a bill 
on behalf of a company without any authority, binds the company. 
Dey v. Pullinger Engineering Co., (1921) 1 K. B. 77. The rule does 
not apply in favour of a director of the company to whom shares have 
been invalidly issued, even though he became a director immediately 
before the shares were issued. Morris v, Kanssen , (1946) A. C. 459. 

This rule is based on the principle of convenience, for business could 
not be carried on if a person dealing with the apparent agents of a 
company was compelled to call for evidence that all internal regulations 
had been duly observed. Thus where the articles give power to 
borrow with the sanction of a general meeting, a lender who relies 
on this power need not inquire whether such sanction has in fact been 
obtained. Royal British Bank v. Turquand , ubi supra , He may 
assume that it has, and if he is acting bond fide he will, even though 
the sanction baB not been obtained, stand in as good a postition as if 
it had been obtained. 

Where, however, a servant of the company, such as a single director* 
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secretary or branch manager, purports to make a contract on behalf 
of the company, which is not within the ordinary ambit of the powers 
of such a servant, nor within the powers which the company has held 
him out as possessing, the company does not incur liability merely 
because, under the articles, power to make such a contract might 
have been delegated to him by the board, more particularly if the 
other party to the contract had no knowledge of the power of 
delegation. Houghton & Co. v. Nothard, Lowe & Wills, (1928) 
A. C. 1; (1927) 1 £. B. 246; Krediibank Cassel v. Schenkers , Ltd., 
(1927) 1 K. B. 826; see especially the judgment of Atkin, L. J., at 
p. 844, where the distinction between these cases and Royal British 
Bank v. Turquand is clearly explained. In Re South London Greyhound 
Racecourses v. Wake , (1931) 1 Ch. 496, it was held that a shareholder 
could not rely upon a certificate signed by a director and the secretary, 
notwithstanding an article which made such a document binding on 
the company, on the ground that the shareholder had not read the 
article. It is submitted that this decision cannot be reconciled with 
the earlier decisions, especially Mahony v. East Holyford Mining Go., 
L. K. 7 H. L. 869. See also British Thomon-Houston Co. v. Federated 
European Bank, (1932) 2 K. B. 176. 

So if there is a managing director, and authority in the articles 
toi the directors to delegate their powers to him, a person dealing 
with him may assume that he has power to do what he purports to do, 
provided that it is within the ordinary duties of a managing director. 
All he has to do is to see that the managing director might have power 
to do what he purports to do. Biggerstaff v. Rowatt’s Wharf, (1896) 
2 Ch. 93. 

So, too, in the case of a mortgagee taking a mortgage from a 
company which, as far as he can tell, has been duly executed. 
County of Gloster Bank v. Rudry, <&c. Co., (1895) 1 Ch. 633. In that 
case a person dealing with a company in due course obtained from 
the company a mortgage under seal signed by two directors and the 
secretary. The articles contained no special provision as to the execu¬ 
tion of such a document, but they provided that the directors should 
have power to fix a quorum, and that power they had exercised by 
fixing three as the quorum. In fact, the mortgage had been sealed 
At an irregular meeting, and no quorum was present. It was held, 
notwithstanding, that the mortgage was good, for the mortgagee had 
no means of knowing of this internal irregularity in the management. 
So, too, in a similar case, debentures issued under the seal of the 
company were held to be valid, though there had been no meetings 
or resolutions of the company or the board. Duck v. Tower Galvanizing 
Co., (1901) 2 K. B. 314; and see Re Fireproof Doors, Ltd., (1916) 
2 Ch. 142. 

On the same principle, a person dealing with a company is entitled 
to Assume that the directors who carry on its business are directors 
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is jure. It matters not to him that they have not been duly appointed— 
that is part of the indoor management. Makony v. Bast Hotyford 
Mining Co., L. R. 7 H. L. 869; Be County Life Assuranoe Co., 5 Ch. 
App. 268. 

But a person dealing with a company who has notice of the 
irregularity cannot claim the benefit of this rule. Thus where directors 
had only power to borrow in excess of 1,0001. with the assent of a 
general meeting, and without obtaining such assent had issued debentures 
for 2,5002. to themselves in reBpect of money lent, it was held, that 
as they must be taken to have known that the internal regulations 
had not been complied with, the debentures could only stand good 
for 1,0002. Howard v. Patent Ivory Co ., 38 Ch. D. 156. And see 
Tyne Mutual, dsc. Association v. Brown , 74 L. T. 263, and A . L. 
Underwood, Ltd. v. Bank of Liverpool, (1924) 1K. B. 775, at pp. 785—787. 

Not does the rule apply where requisite signatures are forged. 
Ruben v. Great FingaU Consolidated, (1906) A. C. 439. 

A person dealing with a company must take the articles to be Buch as 
appear at the office of the Registrar to be in force. If the directors 
propose to do something in excess of their powers thereunder, he is not 
entitled to assume that their powers have been extended by a special 
resolution {infra). Irvine v. Union Bank of Australia , 2 App. Cas. 366. 

Subject-Matter of Articles 

The matters with which a company’s articles usually deal are— 
(1) the exclusion, or partial exclusion, of Table A.; (2) the execution or 
adoption of a preliminary agreement, if any; (3) the allotment of 
shares by the directors; (4) calls and forfeiture for non-payment of 
calls; (5) transfer and transmission of shares; (6) increase of capital; 
(7) reduction of capital; (8) borrowing; (9) general meetings; (10) 
directors; (11) dividends and reserve fund; (12) accounts and audit; 
(13) notices; (14) special provisions for winding up. These various 
matters will be found dealt with under their respective headings. 

Alteration of Articles 

Sect. 10 of the Act gives to a company under the Act power by 
special resolution, but “ subject to the provisions of this Act and to 
the conditions contained in its memorandum ” to alter or add to its 
articles, and it expressly provides that “ any alteration or addition 
go made shall ... be as valid as if originally contained therein , 
and be subject in like manner to alteration by special reso¬ 
lution.” Nothing could be wider than the terms of this section. It 
does not say that the articles for the management or administration of 
the business may be altered, or that the articles, other than those 
which form part of the constitution of the company, may be altered; 
there is no limitation, except that the power is to be subject to the 
Act and the memorandum. Subject to this, therefore, all or any of 
the articles may be altered, and a company cannot by a clause in its 
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articles exempt any article from liability to alteration under it* 
section. Walker v. London Tramways Go. (1879), 12 Ch. D. 70S; 
MdOeson v, National Insurance, do. Corporation, (1894) 1 CL. 200. 
And this applies not only as between the company itself and its 
shareholders (Allen v. Gold Reefs of West Africa , (1900) 1 Oh. 656), 
but as between the company and an outsider. Punt v. Symons & Co,, 
(1903) 2 Ch. 506. 

At an early period, however, in the history of the Act of 1862, a 
construction was placed on the corresponding section in the Companies 
Act, 1856, which for many years had the effect of fettering to a large 
extent the freedom of companies under the Act of 1862. The case 
was Hutton v. Scarborough Cliff, dc. Co, (1865), 2 Dr. & Sm. 521, 
No. 2 (B). The company there was desirous of issuing some of the 
shares in the original capital as preference shares, but there being 
no power in its memorandum or articles to do so, the Court held 
(4 De G. J. & S. 672) that it could not be done. It was then proposed 
to alter the articles of association so as to enable new shares to be 
created and issued with a preference attached to them; but it was 
held that this again could not be done, as it amounted to un alteration 
of the constitution of the company and was, therefore, ultra vires and 
invalid. 

This decision was for many years recognized as authoritative, but in 
British and American Corporation v. Couper, (1894) A.(‘. 399 (on p. 417), 
Lord Macn&ghten dissented from it; and it was finally overruled by 
the Court of Appeal in Andrews v. Gas Meter Co., (1897) 1 Ch. 361 
(C. A.). In that case the original articles contained no power to issue 
prelerence shares, but the company, by special resolution, had 
altered its articles so as to take power, and had issued preference shares 
accordingly. The Court overruled Hutton v. Scarborough Cliff Hotel Co, 
(No. 2), ubi supra, and held the alteration effective. 

In a subsequent case it was argued that the power to alter the 
articles conferred by sect. 50 of the Act of 1862 (now replaced by 
sect. 10 of the Act of 1929) did not justify a retrospective alteration, 
eg, the insertion of a lien clause (infra, p. 143) intended to give the 
company a lien on the shares of members for debts incurred before 
as well as after the insertion of the clause. But the Court of Appeal 
held that the power of altering the articles was not thus to be limited 
and that the introduction of a lien clause was valid and effective, though 
in some senses it operated retrospectively. 

“ The power,” said Lindley, M. R., in that case, ” thus conferred on 
corporations to alter the regulations is limited only by the provisions 
contained in the statute and the conditions contained in the company’s 
memorandum of association.” . . . “ It must be exercised not only in 
the manner required by law, but also bond fide for the benefit of tho 
company as a whole and it must not be exceeded. These conditions 
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m always implied and are seldom, if ever, expressed. But if they 
are complied with, I can discover no ground for judicially putting any 
other restrictions on the power conferred by the section than those 
contained in it.” Allen v. Gold Reefs of West Africa , (1900) 1 Ch. 656, 
671. If the shareholders have acted honestly in what they believe 
to be the interests of the company, the Court will not be disposed to 
disallow the alteration, unless there are no grounds upon which 
reasonable men could have come to the same decision. “ The absence 
of any reasonable ground for deciding that a certain course of action 
is conducive to the benefit of the company may be a ground for 
finding lack of good faith or for finding that the shareholders, with 
the best motives, have not considered matters which they ought to 
have considered. On either of these findings their decision might 
be set aside per Semtton, L. J., ShuUleworth v, Cox Bros. & Co., 
(1927) 2 K. B. 9, at p. 23. 

The foregoing decisions are in accordance with the decision in 
Pepe v. City and Suburban Permanent Building Society , (1893) 2 Ch. 
311. In that case the plaintiff, a holder of fully paid-up shares, had 
under the rules given notice of withdrawal; afterwards, and before 
repayment, the society altered the rulcB by giving the directors power 
to pay off in priority members holding less than 501. in the society. 
It was held that the alteration was valid though in some sense it took 
away the vested right of the plaintiff. 

See also Dormn's case , 3 Ch. D. 21; British Equitable Assurance Co. 
v. Baily , (1906) A. C. 35; Rosenberg v. Northumberland Building 
Socy.j 22 Q. B. 373; Re Barrow Hfrmatite Steel Co. t 39 Ch. D. 582; 
Re Argus , dtc. Co 39 Ch. D. 571. In the case last mentioned it was 
considered that a power in the deed of settlement of a company (not 
under the Act of 1802) to alter such depd of settlement was to have 
full effort, and included even power to insert, by alteration, a clause 
providing for the sale of the whole undertaking; and in Re James 
Cohner, Ltd ., (1897) 1 Ch. 524, Romcr, J., held that there was no 
objection to an alteration of voting rights. 

Nevertheless, a limit must be placed on the general words contained 
in sect. 10; and the limit is this, that the section cannot be used to 
oppress or defraud a minority of shareholders, or so as to violate any 
statutory provision or principle of law. Peveril Gold Mines , (1898) 
1 Ch, 122; Payne v. The Cork Co., (1900) l Ch. 308. The power, in 
other words, like other powers, must be exercised fairly and 
according to law. And it is clear from the authorities that any 
abuse of the statutory power will be restrained. A majority, for 
instance, will not be permitted by the Court, under colour of the 
section, to commit a fraud on the minority. Menier v. Hooper's 
Telegraph Co., L. R. 9 Ch. App. 350. And see Gray v. Lewis , 
L. R. 8 Ch. App. 1049; Atwool v. Merryweather , 5 Eq. 464, n.; Mason 
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v. Harris, 11 Ob. D. 97; and MacdougaM v. Gardiner, 1 Oh. D. 13; 
Rutland v. Earle, (1902) A. C. 83; Normandy v. Ind, Coope <9 Co.* 
<1908) 1 Ch. 84. 

It was held by Sargant, J., in British Murac Rubber Syndicate v. 
Alperton Rubber Co., (1915) 2 Ch. 186, that a company will not be 
Allowed to alter its articles in breach of contract with an outsider. 
But in Punt v. Symons <& Co., (1903) 2 Ch. 506, it was held that a 
company cannot by contract preclude itself from altering its articles. 
In Baity v. British Equitable Assurance Co., (1904) 1 Ch. 374, it was 
held that certain by-laws fixing the rights of the policy-holders must 
not be altered so as to prejudice their contractual rights, but this case 
did not decide that the deed of settlement could not be altered; and 
it has now been held by the House of Lords that a company is not 
prevented from altering its articles by the fact that such an alteration 
would be a breach of contract, but that an action may lie for the breach. 
A director was by contract appointed to be a managing director for 
ten years, and the articles provided that, u subject to the provisions 
of any contract/* the managing director should cease to be managing 
director if he ceased to be a director. The articles were altered in such 
a way as to authorise another company to remove any director, and it 
was held that there was an implied undertaking by the company not 
to remove the managing director and not to alter its articles so as to 
create a right to do so, and the managing director was held entitled 
to damages for breach of oontract. Shirlaw v. Southern Foundries 
(1926), Ltd., (1940) A. C. 701. Lord Porter said: “ A company cannot 
be precluded from altering its articles of association thereby giving 
itself power to act upon the provisions of the altered articles, but so to 
act may nevertheless bo a breach of contract, if it is contrary to a 
stipulation in a contract validly made before the alteration ’* (p. 740). 

It has also been held that a company cannot take power to expro¬ 
priate individual shareholders: Brown v. British Abrasive Wheel Co., 
(1919) 1 Ch. 290; unless clearly for the benefit of the company as a 
whole: Sidebottom v. Kershaw, Leese & Co., (1920) 1 Ch. 154. See 
also Dafen Tinplate Co. v. Llanelly Steel Co., (1920) 2 Ch. 124. The 
dicta of Peterson, J., m this case as to the manner in which the Court 
deals with the question of whether the proposed alteration is for the 
benefit of the company were, however, disapproved of by the Court 
of Appeal in Shuttleworth v. Cox Bros. & Co., (1927) 2 K. B. 9. 
See p. 40, supra . 


Rectification by Court 

The Court has no jurisdiction to rectify the articles of association on 
the ground of mistake, for they have statutory operation. Evans^ v. 
Chapman, 86 L. T. 381; Scott v. Frank F. Scott (Londo^ 
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CHAPTER V 

THE CERTIFICATE OF INCORPORATION 

Sect. 18 of the Companies Act, 1862, provided that “ the certificate 
of incorporation of any company given by the registrar shall be 
conclusive evidence that all the requisitions of this Act in respect of 
registration have been complied with.” Soon after the passing of the 
Act it was held that the words “ the requisitions of this Act in respect 
of registration ” meant “ the requisitions and conditions precedent 
and incidental to registration,” and, accordingly, that once the 
certificate of incorporation was given, the company named therein as 
incorporated was to be taken to be duly and effectually incorporated, 
and all reference to prior matters was precluded. 

Thus, in Peels* case (1867), 2 Ch. App. 674, the memorandum of 
association had, after signature and before registration, been altered 
without the privity of the signatories so materially that, in the words of 
Lord Cairns, “ the alteration entirely neutralised and annihilated the 
original execution and registration of the document.” The company 
was, however, registered, and the registrar gave his certificate of 
incorporation; subsequently the question arose whether this certificate 
was conclusive, seeing that according to sect. 6 of the Act the memo¬ 
randum before registration haB to be subscribed “ by seven or more 
persons associated for any lawful purpose,* 1 whereas here the signature 
had been entirely annihilated. Nevertheless, it was held that the 
registrar’s certificate of incorporation was conclusive. “ The certificate 
of incorporation . . . ” said Lord Cairns on p. ('81, “ is not merely 
a primti facie answer, but a conclusive answer to any such objection 
. . . when once the certificate of incorporation is given, nothing is to* 
be inquired into as to the regularity of the prior proceedings.” 

Shortly afterwards, Lord Chelmsford, L. C., dealing with the same 
point in Oakes v. Turquand (1867), L. R. 2 H. L. 325, said (p. 354): 
“ 1 think that the certificate prevents all recurrence to prior matters 
essential to registration, amongst which is the subscription of a memo¬ 
randum of association by seven persons, and that it is conclusive in 
this case that all previous requisitions have been complied with.” 

This view was, however, departed from in Re National Debenture ¥ 
dec. Corporation, (1891) 2 Ch. 505, where Kekewich, J., refused to 
treat a certificate of incorporation as conclusive when he found as a 
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fact that the memorandum of association had been subscribed by 
six persons only instead of seven. This decision was reversed on 
appeal on the ground that the evidence did not establish the fact so 
found; but the judges of the Court of Appeal let fall some dicta to 
the effect that if the judge below had been right as to the facts, his 
decision would have been correct in point of law, and the existence 
of these dicta cast a shadow of uncertainty on the conclusiveness of 
the certificate. It was also doubtful, from the remarks of Turner, L. J., 
in Re Northumberland, &c. Ranking Co., 2 De G. & J. 357, whether 
the certificate was conclusive, if the company was one not authorized 
to be registered under the Act. To get rid of theBe doubts, sect. 1 (1) 
of the Companies Act, 1900, was passed, and it dealt with both points, 
expressly providing that lc a certificate of incorporation given by the 
registrar in respect of any association shall be conclusive evidence 
that all the requisitions of the Companies Acts in respect of registration 
and matters precedent and incidental thereto have been complied with, 
and that the association is a company authorized to be registered and 
duly registered under the Companies Acts.” This section made it 
clear beyond all cavil that the certificate of incorporation is conclusive, 
even as Lord Caxms decided in 1867. 

It is now repealed, but is re-enacted in sect. 15 of the Act of 1929. 

Looking to the above decisions and to the words of sect. 15, it is 
clear that there is no longer any possible ground for questioning the 
conclusiveness of certificates of incorporation. Thus, even li the 
seven signatories to a memorandum were all written by one person, 
or were all forged, the certificate would be conclusive that the company 
was duly incorporated. Soo, too, if the signatories were all infants, 
the certificate would still be conclusive, whether the decision in Laxon 
& Co. (2), (1892) 3 Ch. 555, that an infant is a “ person ” within 
sect. 6, can or cannot be supported. See also Hammond v. Vreniice 
Bros (1920) 1 Ch. 201, and Bowman v. Secular Society, Ltd., (1917)' 
A. C. at p. 438. 

The certificate is also conclusive that the company came into 
existence on the date of the certificate, and it must be taken to have 
been in existence during the whole of that day. Jubilee Cotton Milk 
v. Lewis, (1924) A. 0. 958. 

As a safeguard, however, and to secure care in the preparation of 
documents and in the matters preliminary to registration, the legis¬ 
lature has taken the precaution to provide in sect. 15 (2) of the Act 
of 1929, that, “ a statutory declaration by a solicitor of the Supreme 
Court, and in Scotland by an enrolled law agent, engaged in the 
formation of the company, or by a person named in the articles of 
association as a director or secretary of the company, of compliance 
with all or any of the said requirements shall be produced to the 
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registrar, and the registrar may accept such a declaration as sufficient 
evidence of compliance.” 

The practice now is to require the production of such a statutory 
declaration upon all applications to register under Part I. of the Act. 
tea* The further question whether a company, once incorporated by 
poration, registration under the Act of 1862, could be removed from the register 
and disincorporated, was considered by the House of Lords in Princess 
of Reuse v. Bos (1871), L. It. 5 H. L. 176. In that case the question 
arose aB to the regularity of the constitution of a company—“ The 
General Company for the Promotion of Land Credit, Limd.” All 
the subscribers to the memorandum of this company were foreigners, 
and there was no intention to carry on business in England. The 
company was ordered to be wound up. Neither of these circumstances 
affected its validity, but the articles of association contained provisions 
contrary to the Companies Act, and Lord Hatherley, L. C., said 
(p. 193): “ All we have to ask ourselves is this, my Lords. Has this 
company come into existence—has it been born ? If it has been born, 
I think ... it ought to be, as speedily as possible, extinguished. 
. . . The question is therefore simply whether it has been created. 
If created, there is no power given in this Act of Parliament, nor in 
any other Act of Parliament that I am aware of, by which, through 
any result of a formal application, like an application for scire facias 
to repeal a charter, the company can be got rid of, unless by winding up.** 
But the statute does not bind the Crown, and, accordingly, where 
a company has been registered for an illegal object, proceedings could 
be instituted by the Attorney-General to have the registration 
cancelled. Bowman v. Secular Society , (1917) A. C. 406, at pp. 439,440. 
Aiag The Registrar of Companies has jurisdiction under sect. 295 

amt, 0 £ the Act of 1929 to strike the names of companies believed 
to be defunct off the register, subject to the observance of certain 
formalities. 


If companies so struck off are still carrying on business, the Court 
spiny. has power to reinstate them on the register. See In re Outlay Assur¬ 
ance Society , 34 Ch. D. 479; Be Langlaagte Proprietary Co. (1912), 
28 T. L. R. 529; and Company Precedents, Part I., 15th ed., p. 1158 
ct seq. 

Notice of the application to restore should be given to the Board 
of Trade. Practice Note, W. N. (1931) 199. 



CHAFTER VI 

CORPORATE EXISTENCE AND POWERS 


Company a Legal Persona 

Upon the issue of the certificate of incorporation, a company registered 
under the Act of 1929 becomes a body corporate or, in other words, 
a corporation. (Sect. 13.) A corporation, it must be remembered, 
is not, like a partnership or a family, a mere collection or aggregation 
of individual units. It is, in contemplation of law, a person distinct 
from the members or shareholders who are interested in it—a 
metaphysical entity—a convenient fiction of law, but with no 
physical existence. As Lord Selborne said (G. E. Rail. Co. v. Turner, 
8 Ch. App. 152): “ The company is a mere abstraction of law.” “ A 
corporation,” said Cotton, L. J., “is not a mere aggregate of the 
shareholders.’* FlitcrofCs case , 21 Ch. D. 536. “ A corporation is a 
legal persona just as much as an individual.” Per Cave, J., in 
Re Shejjidd, dc. Society, 22 Q. B. D. 476. “ The company is at law 
a different person altogether from the subscribers to the memorandum 
of association.” Per Lord Macnaghten, Salomon v. Salomon & Co., 
(1897) A. C. 22, 51. But the formation of a company will not protect 
individuals from liability for wrongful acts authorized by them. 
Belvedere Fish Guano Co. v. Rainham Chemical Works, (1920) 2 K. B. 
487; (1921) 2 A. C. 465. A company cannot be committed for trial. 
R, v. Daily Mirror Newspapers , Ltd., (1922) 2 K. B. 530. But see the 
Criminal Justice Act, 1925, s. 33 (1), which makes other procedure 
available. A company can, however, be charged with conspiracy 
to defraud: R. v. I. C. R. Haulage , Ltd., (1944) K. B. 551; and may be 
convicted of making use of a document false in a material particular 
with intent to deceive. Director of Public Prosecutions v. Kent and 
Sussex Contractors, Ltd., (1944) K, B. 146. A company cannot be 
committed or attached for contempt of Court; but an order against 
a company may be enforced by sequestration of its property ot by 
attachment against the directors, if they have been guilty of contempt. 
R. 8,0., Ord. XLII. r. 31. An order may be properly served if addressed 
to the directors and left at the registered office; but a writ of attach¬ 
ment cannot issue against the directors unless the memorandum 
indorsed on the order is addressed to the company. Benabo v. Jay and 
Partners , Ltd., (1941) 1 Ch. 52. 

A company can sue for libel or slander affecting its business reputation 
without proof of special damage. South Hutton Coal Co. v. North - 
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Eastern News Association, (1894) 1 Q. B. 133; D. & L Caterers, Ltd. 
v. D’Ajou, (1945) K. B. 364. 

A company cannot appear m jterHon in Court. It must appear by 
counsel, or, in the County Courts, by a solicitor or other person specially 
authorised by the Judge. Tritonia, Ltd. v. Equity and Law Life 
Assurance Society, (1943) A. C. 584. 

Salomon’s case (supra) emphasizes the all-important distinction 
between the company as a body corporate, and the members or share* 
holders of that body. This distinction lies at the root of many of the 
most perplexing questions that beset company law. It is a fundamental 
or cardinal distinction—a distinction which must be firmly grasped. 
The principle is thrown into very clear relief by contrasting a partnership 
with an incorporated company. 


Company and Ordinary Partnership distinguished 

1. In the cose of a partnership the property of the firm belongs to the 
individual members. They are collectively entitled to it, whereas, in 
the case of a company, it belongs to the company, and not to the 
members. Reg. v. Amaud (1849), 9 Q. B. Reps. 806; Re George 
Newman & Co., (1895) 1 Ch. 674, 685. 

2. Creditors of a firm arc creditors of the members of the firm, 
and on obtaining judgment against the firm can levy execution on 
the property of the partners in the firm; whereas, in the case of a 
company, “ The creditor has no debtor, but that impalpable thing 
the corporation” (Jessel, M. R., in Flitcroft's case , 21 Ch. D. 533); 
and judgment against the company gives no right to levy execution 
against the members. 

3. A member of a firm can dispose of property and incur liabilities, 
within the Bcope of the business, to any extent; whereas a member of 
a company, as such, has no such power. 

4. In the case of a partnership, restrictions on a member’s authority 
contained in the partnership contract arc of no avail as against out¬ 
siders ; whereas, in the case of a company such restrictions are effective, 
because the public are bound to acquaint themselves with them. 
Ernest v. NkhoUs, 6 H. L. C. 418, 419. 

5. A partner cannot contract with the firm, whereas a member of 
the company can contract with the company. 

This principle—of the independent corporate existence of a company 
—was elaborately explained and emphasized by the House of Lords 
in the case of Salomon v. Salomon & Co., Ltd., (1897) A. C. 22, 
above referred to. The case was this: One Salomon, a leather 
merchant, was the owner of a profitable business, and in order to 
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obtain the advantages of limited liability, he, being perfectly solvent 
at the time, determined to convert the business into a company. Of 
the shares in the capital he himself took 20,000, and his wife and sons 
and daughter took each one. No other shares were issued. Salomon 
received also mortgage debentures to the amount of 10,0001. in part 
payment by the company for the business. 

It was the validity of these debentures which was questioned in the 
action on the ground that the company was a 41 one man company ” 
and a sham, and so Vaughan Williams, J., hold, being of opinion that 
A. Salomon A Co., Ltd. was a mere alias for Salomon, and, therefore, 
that Salomon was bound to pay the unsecured creditors of the company 
out of his own pocket notwithstanding that his shares had all been 
fully paid up. 

This decision the Court of Appeal affirmed, but on a somewhat 
different ground, viz., that the whole scheme was a fraud on the 
policy of the Act, and that it was never intended by the legislature 
that a company should consist of one substantial person and six mere 
dummies devoid of any real interest. There must, the Court was of 
opinion, be seven bond fide traders associated. This decision was 
unanimously reversed by the House of Lords {Salomon v. Salomon & 

Co ., (1897) A. C. p. 22), on the ground that the only mode of ascer¬ 
taining the intent and meaning of the Act was to examine its provisions 
and find what regulations it had imposed as a condition of trading 
with limited liability. 

“The statute,* 1 said Lord Chancellor Halsbury (p. 30), “enacts Judgments 
nothing as to the extent or degree of interest which may be held by the 

each of the seven, or as to the proportion of interest, or influence, case, 
possessed by one or the majority of the shareholders over the others.** 

Lord Macnaghten said (p. 50): “ There is nothing in the Act requiring 
that the subscribers to the memorandum should be independent or 
unconnected, or that they or any of them should take a substantial 
interest in the undertaking, or that they should have a mind and will 
of their own, as one of the learned judges seemed to think, or that 
there should be anything like a balance of power in the constitution 
of the company.’* 

Farrar v. Farrars , Limited, 40 Ch. D. 395, affords another illustra- Further cases, 
tion of the rule of independent corporate existence. In that case 
Lindley, L. J., said (p. 409): “ A sale by a person to a corporation 
of which he is a member is not, either in form or in substance, a sale 
by a person to himself. To hold that it is, would be to ignore the 
principle which lies at the root of the legal idea of a corporate body, 
and that idea is that the corporate body is distinct from the persons 
composing it. A sale by a member of a corporation to the cor¬ 
poration itself is in every sense a sale, valid in equity as well as 
at law.** 
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So again in North West Transportation (Jo. v. Beatty, 12 App. Gas. 
589, it was held that a sale of property of the company to one of its 
members, which had been sanctioned by a general meeting, could not 
be invalidated on the ground that it was carried by the votes of the 
purchaser. And see Borland v. Earle , (1902) A. C. 83. 

Number of Members necessary to preserve Limited Liability 

It may be convenient here to refer to sect. 28 of the Act of 1929, 
which provides,“ If at any time the number of members of a company 
is reduced in the case of a private company below two, or in the case 
of any other company below seven, and it carries on business for more 
than six months while the number is so reduced, every person who is 
a member of the company during the time that it so carries on business 
after those six months, and is cognisant of the fact that it is carrying 
on business with fewer than two members or seven members us the 
case may be, shall be severally liable for the payment of the whole 
debts of the company contracted during that time and may be 
severally sued therefor.” 

Having regard to this section, the members of a limited company 
other than a private company must be careful to keep the number 
of members up to seven. This is not a difficult thing, even where 
the number of members is small, for a few shares can be transferred 
to clerks or nominees of the principal shareholders. All that is 
required is, that there should be seven, or in the case of a private 
company two, members on the register. 


Commencement of Business 

Under the Compames Act, 1862, a company was entitled to commence 
business immediately upon its incorporation: it was, in the words of 
sect. 18 of that Act, ” capable forthwith of exercising all the functions 
of an incorporated company.” And this plenary capacity of starting 
business at once is still permitted to private companies. See sect. 13 
of the Act of 1929. But as regards other companies, sect. 94 of the 
Act of 1929 restricts their power to commence business unless and 
until certain conditions have been complied with. 

The section embodying the restrictions is in the terms following:— 

94.—(1) Where a company having a share capital has issued a 
prospectus inviting the public to subscribe for its Bhares, the company 
shall not commence any business or exercise any borrowing powers, 
unless— 

(a) shares held subject to the payment of the whole amount 
thereof in cash have been allotted to an amount not less in 



the whole than the rnmimam subscription [see infra, p. 90}; 
and 

(b) every director of the company has paid to the company, on 

each of the shares taken or contracted to be taken by him 
and for which he is liable to pay in cash, a proportion equal 
to tho proportion payable on application and allotment on 
the shares offered for public subscription; and 

(c) there has been delivered to the registrar of companies for 

registration a statutory declaration by the secretary or one 
of the directors, in the prescribed form, that the aforesaid 
conditions have been complied with. 

(2) Where a company having a share capital has not issued a 
prospectus inviting the public to subscribe for its shares, the company 
shall not commence any business or exercise any borrowing powers, 
unless— 

(a) there has been delivered to the registrar of companies for 

registration a statement in lieu of prospectus; and 

(b) every director of the company has paid to the company, on 

each of the shares taken or contracted to be taken by him 
and for which he is liable to pay in cash, a proportion equal 
to the proportion payable on application and allotment on 
the shares payable in cash; and 

(c) there lias been delivered to the registrar of companies for regis¬ 

tration a statutory declaration by the secretary or one of the 
directors in the prescribed form that paragraph (b) of this 
sub-section has been complied with. 

The Act of 1947, s. 60, adds that where a prospectus states that 
application has been or will be made for permission for the shares or 
debentures offered thereby to be dealt with on any Stock Exchange 
the company shall not commence business so long as it may liecome 
liable under the section to repay money received from applicants. 
See sect. 60 (5), and new clause (bb) p. 679, infra. 

(3) The registrar of companies shall, on the delivery to him of the 
said statutory declaration, and, in the case of a company which is 
required by this section to deliver a statement in lieu of prospectus, 
of such a statement, certify that the company is entitled to commence 
business, and that certificate shall be conclusive evidence that tbc 
company is so entitled. 

(4) Any contract made by a company before the date at which it is 
entitled to commence business Bhall be provisional only, and shall not 
be binding on the company until that date, and on that date it Bhall 
become binding. 
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(6) Nothing in this section shall prevent tbe simultaneous offer for 
subscription or allotment of any shares and debentures or the reoeipt 
of any money payable on application for debentures. 

(8) If any company commences business or exercises borrowing 
powers in contravention of this section, every person who is respon¬ 
sible for the contravention shall, without prejudice to any other 
liability, be liable to a fine not exceeding fifty pounds for every day 
during which the contravention continues. 

(7) Nothing in this section shall apply to— 

(a) a private company; or 

(b) a company registered before the first day of January, nineteen 

hundred and one; or 

(c) a company registered before the first day of July, nineteen 

hundred and eight, which has not issued a prospectus 
inviting the public to subscribe for its shares. 

The duty of the registrar in granting the certificate is purely 
ministerial. As to the meaning of “ conclusive/’ see pp. 42, 43; and 
Hadleigh Castle Gold Mines , (1900) 2 Ch. 419, infra , p. 155. 

The word “ provisional ” in sub-scct. (4) means that the contracts 
made by a company before the date at which it is entitled to commenoe 
business aie to bo treated as if they contained a provision that they 
shall not be binding on the company unless and until the company 
becomes entitled to commence business. Hence, if the company never 
becomes entitled to commence business, a contract entered into by it 
never becomes binding on it, and no one can sue m respect of Buch 
contract. In re “ Otto ” Electrical Manufacturing Co . (1906), Ld. y 
(1906) 2 Ch. 390; Clinton's Claim , (1908) 2 Ch. 515. 

u Every person responsible for the contravention ” would include 
directors, managers, and other executive officers, possibly the secretary, 
having regard to sub-sect. (1) (c). Conf. Burton v. Bevan, (1908) 
2 Ch. 240. 

What is the minimum subscription depends on the provisions of 
sect. 39 of the Companies Act, 1929. See infra , p. 92. 

As to pre-incorporation contracts and contracts generally by a 
company, see Contracts, Chap. XXVI., infra . 


Powers of Registered Company 

A company under the Act of 1929 has the following powers:— 

(1) Power to do whatever it is necessary to do with a view to the 

attainment of the objects (see supra, p. 22) stated in its 
memorandum. 

(2) Power to do whatever else may fairly be regarded as incidental 

lo and consequential on the stated objects. 
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(8) Power to do such other things as it n allowed to do by the 
Act of 1929 or by any other statute. 

That the powers of a registered company were dependent on and 
governed by its stated objects was recognized in an early case decided 
on the Joint Stock Companies Act, 1856, the immediate forerunner of 
the Companies Act, 1862. The Act of 1856 contained provisions as 
to formation almost identical with those subsequently adopted in the 
Act of 1862. In particular the Act required that the memorandum 
should state the objects of the proposed company, and it prohibited 
any alteration of the conditions contained in the memorandum of 
association. It was in relation to a company formed under this Act 
that Simpson v. Westminster Palace Hotel , 8 H. L. 0. 712, was decided 
in 1860. In that case the memorandum stated that “ the objects for 
which the company is established are the purchase of leasehold lands 
in the City of Westminster, the erection, furnishing and maintenance 
of an hotel thereon, and the carrying on the usual business of an hotel 
and tavern therein, and the doing all such things as are incidental or 
otherwise conducive to the attainment of these objects.” The directors, 
whilst the hotel was m course of being built, agreed to let off for a 
stipulated period—a few years—a large portion of the building to 
the head of a Government Department for the business of his office, 
and evidence was given that such a letting was calculated to be 
productive of advantage to the company in its intended business. 
The case went to the House of Lords, and it was decided that the 
letting was not ultra vires , on the ground that it was temporary and 
preliminary, and conducive to the ultimate object of the whole being 
devoted to the proper purpose of the hotel. 

After the Act of 1862 came into operation, this decision was treated 
as applicable to companies registered under that Act. The true 
position of such a company was not, however, finally settled until 
1875, when the celebrated case of Ashbury Railway Carriage and Iron 
Co. v. Riche, L. R. 7 H. L. 653, was decided by the House of Lords. 
In that case the objects of the company were “ to make and sell, or 
lend on hire, railway carriages and waggons and all kinds of railway 
plant, fittings, machinery and rolling stock, and to carry on the 
business of mechanical engineers and general contractors; to purchase, 
lease, work and sell mines, minerals, lands and buildings; to purchase 
and sell, as merchants, timber, coal, metals and other materials; to 
buy and sell any Buch materials on commission or as agents; to 
acquire, purchase, hire, construct or erect works or buildings for the 
purposes of the company; and to do all such other things as are 
necessary, contingent, incidental or conducive to all or any of such 
objects.” 

The company, with this memorandum defining its objects, had 
entered into a contract with the plaintiff in relation to the construction 

4(2) 
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of o railway in Belgium, and the question raised in the action was, 

whether that contract was valid. 

The House of Lords held that the contract was ultra vim the 
company and therefore altogether void. 

Lord Chancellor Cairns, after premising (p. 669) that the subscribers 
“ are to state the objects for which the proposed company is to be 
established, and that the existence, the coming into existence of the 
company, is to be an existence and to be a coming into existence for 
those objects, and for those objects only,” and after referring to the 
words at the end of sect. 12, to the effect that “ no alteration Bhall 
be made by any company in the conditions contained in its memorandum 
of association,’* proceeded as follows (p. 670):— 

“ If that is the purpose for which the corporation is established— 
it is a mode of incorporation which contains in it both that which is 
affirmative and that which is negative. It states affirmatively the 
ambit and extent of vitality and power which by law are given to the 
corporation, and it states, if it is necessary so to state, negatively that 
nothing shall be done beyond that ambit, and that no attempt shall 
be made to use the corporate life for any other purpose than that 
which is so specified.” 

The House of Lords further held, as a corollary from the above, 
that the contract, being ultra vim , and therefore void in its inception, 
was incapable of ratification even by the unanimous consent of all 
the shareholders. 


In a subsequent case (Att.-Gen. v. Great Eastern Rail Co, (1880), 
5 App. Cas. 473), the principle laid down in Ashbury v. Riche was 
again recognized in the House of Lords, but it was m some degree 
qualified by the rule laid down by Lord Selbome, L. C., and the 
other Law Lords, to the effect that the principle was one to be 
reasonably, and not unreasonably, understood and applied, and that 
whatever may fairly be regarded as incidental or consequential upon 
those things which the legislature had authorized (that is, those things 
specified in the memorandum as objects) ought not, unless expressly 
prohibited, to be held by judicial construction to be ultra vires. 

In London County Council v. Att.-Gen ., (1902) A. C. 165, Lord 
Halsbury, L. C., referring to Ashbury Railway Carriage t dec. Co. v. 
Riche and Att.-Gen. v. G. E. Rail, Co., said: <f I think now it cannot 
be doubted that those two cases do constitute the law upon the 
subject 

To apply and illustrate these principles:— 

Wh*t powOTs if a company is formed, for example, “ to buy, sell and deal in coal," 
™ ’ jc may, for the purpose of carrying out its objects , not only buy, sell and 
deal in coal, but may—(1) purchase or take on lease stores; (2) open 
shops and agencies; (3) buy and hire lorries, trucks, carts and horses; 
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(4) employ labour; (5) draw usd accept bills of exchange; (6) borrow 
and give security; (7) incur debts; (8) make contracts for purchase 
or supply; (9) have a banking account; (10) bring actions and take 
proceedings; (11) compromise actions and disputes (Bath's case , 

8 Oh. D. 334); (12) employ agents; (13) pay bonuses and pensions 
to employees: for these things are fairly incidental to and consequential 
on the object to “ buy, sell, and deal in coal." As to pensions and 
gratuities, see Chap. XLIV., post. 

Such a company may also pay all expenses incurred in getting up 
and registering the company, and it may pay dividends out of profits, 
and may provide for payment, even out of capital, of interest on 
capital paid up in advance of calls, for clause 16 of Table A. treats 
such outgoings and expenses as properly dealt with by the articles, 
and what Table A. authorizes is not to be treated as ultra vires . 

Lock v. Queensland, Ac. Mortgage Co., (1896) A. C. 461. 

Wide as the powers thus vested are, experience has shown that 
they are not wide enough to cover many of the transactions which objects^ 
are found necessary or convenient in the course of a company’s 0,ftU86 * 
business. See supra , p. 23. 

Hence the objects clause of by far the greater number of existing 
rompauies is expressed in considerable detail (see pp. 22 and 23), and 
specifies, in most cases at any rate, some objects which might be—to 
a lawyer—implied. 

The following are the clauses most commonly found in memoranda . 

of association:— inserted. 

1. A clause authorizing the company to carry on the particular 
business which it is proposed to carry on, and also to carry on various 
other businesses which it may probably or possibly be desirable to 
oarry on. 

2. A clause empowering the company to acquire any other business 
similar to its own, for it is extremely difficult to imply such a power 
from the memorandum. Ernest v. Nicholls , 6 H. L. C. 401. 

3. A clause empowering the company to enter into any agreement 
for sharing profits, joint adventure, or other arrangement of a like 
nature with other persons or companies carrying on any similar 
business; for very dear powers are necessary to justify such 
transactions. In re European Society Arbitration Acts; Ex parte 
British Nation , Ac. Association , 8 Oh. D. 679, 704. 

4. A clause empowering the company to take shares in other 
companies having similar objects, &c. Such a power is commonly 
wanted, and not easily implied (Bamed’s Banking Co. f 3 Ch. App. 

105: Lands Allotment Co., (1894) 1 Ch. 616, 630), but may be implied, 

*•£., from a clause allowing amalgamation. Re William Thomas <9 Co., 

(1915) 1 Ch. 325. 
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5i A clause empowering the company to promote other companies 
for any purpose calculated to benefit the company. ThiB power, 
though often required, cannot be implied. Joint Stock Discount Co* v. 
Brown, 8 Eq. 381. 

6. A power generally to acquire property and rights which the 
company may think necessary or convenient for the purpose of its 
business. In dealing with outsideis, it is found useful to have an 
express power like this, and so preclude any question of capacity. 

7. A power to lend money and guarantee the performance of 
contracts by customers and others. These loan and guarantee 
transactions arc constantly called for in business, and yet the power 
is one not easily implied. 

8. A power to borrow or raise money by the issue of debentures, 
debenture stock, or otherwise; for, although a trading company has 
an implied power to borrow and to give security to a reasonable amount 
(infra, Chapter XXX.), it is found in practice highly desirable to 
have an explicit power in the memorandum. 

9. A power to draw, make, accept, indorse, discount, and issue 
promissory notes, bills of exchange, debentures, and other negotiable 
or transferable instruments. This is very desirable; for, although 
a trading company has impliod power to make and accept promissory 
notes and bills of exchange for the purpose of its business (Bee In re 
Peruvian Rails. Co., L. R. 2 Ch. App. 617, 623), the fact that various 
kinds of companies have been held not to possess any such implied 
power clouds the implication with a most inconvenient uncertainty. 

10. A power to sell and dispose of the undertaking of the company 
for shares, debentures or securities of any other company having 
objects altogether, or in part, similar to those of this company. This 
is effective. See Cotton v. Imperial , dc. Corporation, (1892) 3 Ch. 454; 
Grant v. United Kingdom Switchback Rails. Co., 40 Ch. D. 135, in 
which a sale of the undertaking or any part was one of the objects; 
Hew Zealand, dc. Co. v. Peacock, (1894) 1 Q. B. 622, in which it was 
held by the Court of Appeal that a sale under the power in the 
memorandum was valid. So, too, in Foster v. Borax Co., (1901) 1 Ch. 
326; and Vivian d Co , (1900) 2 Ch. 654, In the absence of an express 
power like this, a company cannot sell or dispose of its whole business. 
Simpson v. Westminster Palace Hotel Co., 8 H. L. C. 712. According, 
however, to Bisgood v. Henderson's Transvaal Estates, (1908) 1 Ch. 743, 
if winding up and distribution among the shareholders of the proceeds 
of sale is in contemplation, a company cannot, under a power in its 
memorandum, sell its undertaking for shares or debentures and, as 
an essential part of the agreement for sale, provide for the distribution 
of the shares in a particular nuurar. See further, infra , p. 467. 
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11. A power to apply for an Act of Parliament for any purpose 
which may seem expedient. Without such an express power a company 
cannot apply its funds in promoting a Bill to effect any modification 
in its constitution oi for any other purpose. Mmt v. Shrewsbury, dkc. 

Rail Co., 13 Bcav. 1; Simpson v. Denison, 10 Hare, 51; Vance v. 

East Lancashire Rail Co., 3 K. & J. 50. 

12. A power to sell, improve, manage, develop, exchange, lease, 
mortgage, dispose of, turn to account, or otherwise deal with, all or 
any part of the property and rights of the company. Although a 
trading company has an implied power to deal with its property for 
the purpose of its business (see In re Patent File Co., L. R. 6 Ch. App. 

83), it is in practice found highly desirable to have express and explicit 
powers on such matters, and so preclude all question and doubt. Bee 
Kingsbury Collieries and Moore's Contract, (1907) 2 Ch. 259. 


Intra Vires and Ultra Vires Proceedings 

It is a corollary from the rule in Ashbury v. Riche, uhi supra — Powers of 
that a company’s objects circumscribe its powers—that the funds 
of a company under the Act can only bp applied in carrying 
out its authorized objects. “It cannot be questioned,” said Lord 
Herschell in Trevor v. Whitworth, 12 App. Cas. 414, “ since the case 
of Ashbury, &c. Co. v. Riche, that a company cannot employ its funds 
for the purposes of any transactions which do not come within the 
objects specified in the memorandum.” . . . (p. 415). “ The capital 
may, no doubt, be diminished by expenditure upon, and reasonably 
incidental to, the objects specified. A part of it may be lost in carrying 
on the business operations authorized. Of this all persons trusting the 
company are aware and take the riBk. But I think that they have a 
right to rely on the capital remaining undiminished by any expenditure 
outside those limits, or by the return of any part of it to the share¬ 
holders.” 


The following arc some of the cases in which the expenditure of 
the company’s funds, or the employment of its property, has been 
held a legitimate expenditure or employment on the objects of the 
company and therefore intra vires , though not expressly provided for: 
a company, formed to work a patent, expending its funds in purchasing 
such patent (Leifchild's case, 1 Eq. 231); a company, formed to work 
mines of which it had acquired a lease, spending money in buying 
the freehold, including the surface (Johns v. Balfour, 5 T. L. R. 389); 
a company, being second mortgagee of land in England, paying off 
the first mortgagee in order to prevent foreclosure ( Sheffield , c£e. 
Society y. Aizkwood , 44 Ch. D. 412); a company, hound to supply 
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boats for a ferry, employing the boats, when not wanted for the ferry, 
in excursions (Forrest v. Manchester, do. Sail. Co., 30 Be&v, 40); a 
hotel company letting off temporarily part of its premises not wanted 
for the purposes of its business ( Simpson v. Westminster Palace Hotel 
Co., 8 H. L. G. 712); a colliery company selling land from time to 
time when the sale is reasonably necessary (Kingsbury Collieries, Ltd., 
and Moore*s Contract , (1907) 2 Oh. 259); a company formed to 
acquire and work a mine, paying fees to a mining expert for a report 
on the mine to its solicitors and brokers, and for advertisements and 
printing ( Lydney, dc. Co. v. Bird, 33 Ch. D. 85); a company paying 
its workmen a gratuity (Hampson v. Price's Patent Candle Co., 24 
W. R. 754), or granting a pension to an ex-officer or his widow 
(Henderson v. Bank of Australasia, 40 Ch. D. 170; Hutton v. West 
Cork Sy. Co., 23 Ch. D. 654, 672; Cyclists' Touring Club v. Hopkinson, 
(1910) 1 Ch. 179), but the pensioner cannot prove for the pension if 
the company is wound up (Re Birkbeck, dc. Building Society, (1913) 
1 Ch. 400), or compromising a bond fide dispute (Bath's case, 8 Ch. D. 
334), or paying to a broker a reasonable brokerage for issue of its 
capital (Metropolitan Coal, dc. Association v. Scrimgeour, (1895) 2 
Q. B. 604), or incurring expenses on printing, stamping and sending 
out proxy papers and circulars to secure the defeat of a resolution 
which the directors consider adverse to the company’s interest 
(Ped v. L. d N. W. Rail. Co., (1907) 1 Ch. 5; Campbdl v. Australian 
Mutual , dc. Society, 99 L. T. 3), or, with wide powers of lending, 
lending money to a servant of the company (Rainford v. James Keith 
and Blackman Co., (1905) 2 Ch. 147), or expenditure on scientific 
research, where the main object of the company was the business 
of chemical manufacturers (Evans v. Brunner, Mond d Co., (1921) 
1 Ch. 359), or guaranteeing debentures of another company under 
a power to 41 subsidise or assist ” (Re Friary, Holroyd and Healey's 
Breweries, W. N. (1922) 293); or a gas company having power to 
convert and manufacture residual products manufacturing other 
substanees for the purpose of dealing more effectively with its residual 
products. Deuchar v. Gas Light and Coke Co., (1925) A. C. 691. 

All these have been held intra vires. So it is intra vires for a trading 
company to borrow, raise money and give security on its property. 
General Auction, dc. Co. v. Smith, (1891) 3 Ch. 432, 436. 
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The following, on the other hand, are a few cases in which trans¬ 
actions not expressly authorized have been held ultra vires. 

The application by a company of its funds towards promoting a 
Bill in Parliament to obtain powers for improving the navigation of 
a river was held ultra vires, though the prosperity of the company 
depended materially on the navigation of the river being improved. 
Muni v. Shrewsbury Rail. Co., 13 Beav. 1. 
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So a tailway company (in the absence of a power for the purpose in 
its constitution) was held incompetent to secure the capital and 
guarantee the profits of another company about to run steamboats in 
connection with the line, however beneficial ib might be to the railway 
company. Colman v. E. C. Rail Co., 10 Beav. 1. So, again, where 
a railway company proposed to subscribe to the Imperial Institute, 
this was held ultra vires. Tomkmon v. 8. E. R. t 35 Ch. D. 675. As 
also was the grant by a railway company of an option for 999 years 
to rent refreshment rooms at a station. County Hotel, dec. Co. v. 

L. N. W. R. t (1918) 2 K. B. 251; but see 8 . C., (1919) 2 K. B. 29, 
where the Court of Appeal adopted a different construction of the 
contract. It is primd facie ultra vires for a railway company to take 
to working coal mines and dealing in coal for profit. Att.-Gen. v. 

Great Northern Rail. Co. (1860), 1 Dr. & Sm. 154. It was held to be 
ultra vires for the London County Council to run omnibuses. L. C. C. 
v. Att.-Gen., (1902) A. C. 165. Sec also Att.-Gm. v. Manchester 
Corporation, (1906) 1 Ch. 643 (as to acting as carriers in relation to 
tramways), and Att.-Gen. v. North Eastern Rail. Co., (1906) 2 Ch. 675. 

It is likewise ultra vires for a company, without special power in its 
constitution, to take over the undertaking of another company (Ernest 
v. Nicholls (1857), 6 H. L. C. 401), or to enter into a partnership or 
amalgamation arrangement (British Nation Life , dec. Association 
(Liquidators of), 8 Ch. D. 704), or to promote another company. Joint 
Stock Discount Co. v. Brown, 8 Eq. 381. 

A company cannot apply its funds in purchasing its own shares, 
and even an express authority in the memorandum is unavailing to 
authorize it (Trevor v. Whitworth, 12 App. Cas. 409); the reason being 
that such a purchase either amounts to a “ trafficking ” in its own 
shares or operates as a reduction of capital and can only be effected 
with the sanction of the Court. British , American, dec. Association v. 

Couper, (1894) A. C. 399. Shares can, however, be held in trust for 
the company, provided the company's funds are not applied for the 
purpose of acquiring them. Kirby v. Wilkins, (1929) 2 Ch. 444. 

Payment by the company to a holder of shares carrying special 
privileges in return for the cancellation of those privileges is not 
necessarily ultra vires , if the payment is for the benefit of the company. 
Investment Trust Corporation , Ltd. v. Singapore Traction Co., Ltd., 

(1935) Ch. 615. Loans by a company on the security of its own shares, Loans for 
and financial assistance by a company to a person to enable him to 
subscribe and pay for Bhares, are prohibited by sect. 45 of 1929, and 
were of doubtful validity before the Act of 1929. Of. Rex v. Lorang, 

22 Cr. App. E. 167. But this section does not apply to loanB by a 
lending company in the course of itB business or loans to employees 
(other than directors) to enable them to take up shares; and it did 
not apply to loans to persons to enable them to subscribe for shares: 
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Re \ M ii Hotdmq *, Ltd , (1942) C*h 235, but now by sect. 78 of 
the Act of 1947, sect 45 is to apply to a subscription foraharpB or a 
purchase of shares either m the company or its holding company. 
The amount of loanR to employees must be shown m the balance sheet. 
Tht penult} foi infringing scot 45 is a fine It has been held that a 
debenture issued as a secunty to assist a purchase of the company’s 
shares is n alid Vidor Battery Co , Ltd v Curry’i, Ltd , (1946) Ch 242 

It is also ultra vires for a company under the Companies Acts to 
make a present of bonus shares (Re Eddystone, do Co, (1893) 
3 Ch 9), or to issue its shares at a discount, that is to say, on the 
footing that the holders shall have paid-up shares on payment of 
less than the nominal value of such shares, except where sanctioned 
by the CWt Oorequm, dc Co of India \ Romper, (1892) A C 125, 
Wilton \ bafjery (1897) A C 299 The issue of Rharcs at a discount 
wai for the first turn permitted by the Ac t of 1929 but subject to the 
consent of the Con it and otliei conditions (see sent 47) An appli¬ 
cation to the Court under sect 47 is rare hut an issue of shares at a 
discount was sanctioned in Re Derham d Alim Ltd % ( 1946) Ch 31, 
wheie shares had been agreed to be 1 issued at a discount as part of an 
arrangement foi the purchase of other shaies below par, and the shares 
had actually been issued by mistake before the application to the 
Court And see p 324 mfra 

Ratification 

An ultra vires act cannot be ratified by the consent of all the 
members, but an act which is not within the powers of the directors 
or is not done in a manner provided by the aitides, but is within the 
poweis of the company, can be ratified by all the members without 
a foimal meeting being held (Express Engineering Works , Ltd , (1920) 
1 Ch 466), and even if no meeting is held Porter and Cooper , Ltd 
v Reading , (1926) Ch 973 

Construction or Interpretation of Objects 

Whether any given transaction is or is not within the poweis of a 
companv is a question of law depending on the construction to be 
placed on the objects clause of the memorandum of association 
Simpson v Westminster Palace Hotel Co (1860), 8 H L C 712 In 
Ashbury Railway Carnage, dc Co v Riche } L R 7 H L 653, the 
whole case turned, as appears from the opinions of the Lords, on the 
construction to be placed on the objects clause of the memorandum 
of association Accordingly, if a question anses as to whether a 
transaction is or is not within the powers of a company to be inferred 
from its objects, one must scrutinize the objects clause and ascertain 
its meaning, and in doing this the rules which are to be applied to 
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its interpretation or oonstraotion must be borne in mind. To construe 
a document is, as Lord Chelmsford said in Scott v. The Corporation 
of Liverpool, 3 De G. & J. 360, nothing more than this: to arrive at 
the meaning of the parties. For this purpose there are certain 
well-rccognized rules which apply to a memorandum and articles of 
association, just as much as to any other document. Thus (i) the 
whole document must be read and considered, (ii) The expressed 
intention is to have effect; we are not to speculate as to what the 
parties intended, but to ascertain it from the words used, for the 
expressed meaning is to be taken 1o indicate the intention, (lii) The 
“ golden rule ” must be observed, namely, that the grammatical and 
ordinary sense of the words is to be adhered to; unless that would 
lead to absurdity, or some repugnance or inconsistency with the rest 
of the instrument, in which case the grammatical and ordinary sense 
of the words may be modified so as to avoid that absurdity, 
repugnance or inconsistency, but no further. Grey v. Pearson , 6 
H. L. C. 61, 106. Where the language is clear and unambiguous it 
must have effect, even though in the result it may operate in a 
capricious and unreasonable manner; if it is ambiguous, the more 
reasonable construction should be adopted, (iv) Popular words are 
to be taken primd facie to be used in their popular sense, and technical 
words in their technical sense; but in each case the primd facie sense 
mav be displaced or qualified by the context, (v) The words used 
must be read with reference to the subject-matter, (vi) The ejusdem 
generis rule and the maxim expressio unius est exclusio alter ins are also, 
at times, applicable. 

A memorandum of association, like any other document, must be 
read fairly and its import derived from a reasonable interpretation of 
the language which it employs. Per Lord Macmillan, Egyptian Salt 
and Soda Co. v. Port Said SaU Association , IM., (1931) A. C. at 
p. 682. 

A special rule of construction has in some cases been applied where Mftin 
the objects of a company are expressed in a series of paragraphs, 
and one paragraph (commonly the first) appears to embody the main 
or dominant object of the company, and all the other paragraphs 
have been treated as merely ancillary to this main object, and as 
limited and controlled thereby. See Haven Gold Mining Co., 20 
Ch. D. 151; German Date Coffee Co., 20 Ch. D. 169; Crown Bank , 

44 Ch. D. 634; Amalgamated Syndicate , (1897) 2 Ch. 600. 

Sometimes the memorandum declares the intention to be that the 
objects specified in each paragraph of the clause shall, except where 
oThenAHe expressed in such paragraph, be m no wise limited or 
restricted by reference to or inference from the terms of any other 
paragraph or the name of the company. These words are obviously 
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intended to exclude the application of any such rule of construction* 
and the Court is bound to give effect to the intention thus indicated* 
dolman v Brougham, (1918) A. 0. 514. Thin applies, whether the 
question is as to ultra vires Arts, or as to the substratum having gone. 
Sr»e Be Kitson A Co Ltd , (1946) 175 L. T. 25. Taldua Rubber Co Ltd., 
(1946)2 All E. R. 763. Tn Stephens v. Mysore Reefs, (1902) 1 Ch. 745, 
geneial words in a later paragraph were held to be cut down by reference 
to the u main object ” where the question was one of ultra vires, 
notwithstanding the presence of words intended to exclude any such 
rule. This decision, though not expressly overruled in Cottnan v. 
Brougham , appears to be quite inconsistent with the principle there laid 
down, and, so far as it lays down any rule of construction, must be 
taken to be no longer law. 

It is, of course, to be borne in mind that every rule of construction 
may be excluded or modified by the contents of the document to be 
construed. Such words as “in or out of the colony” (Campbell v. 
Australian Mutual, Ac. Society , 99 L. T. 3), or “in Mysoie and 
elsewhere ” (Pedlar v. Road Block Gold Mines, (1905) 2 Ch. at p. 435), 
have been held not to be restricted by the context, but to be world-wide. 
See, further, as to interpretation, Company Precedents, Part I., 
15th ed., Chap. VII. 


General Concluding Words 

The objects clause commonly concludes with the words: “ To do all 
such other thingB as arc incidental or conducive to the attainment of 
the above objects or any of them sometimes the wordB are even 
wider, e.g 11 all such other things as the company may think 
expedient ” The former words were used in Evans v. Brunner, 
Mond A Co ., (1921) 1 Ch. 359, and were relied upon by Eve, J. The 
latter words were used in Peruvian Rail Co. v. Thames, Ac. Co., 
L. R. 2 Ch. App. 617, and were relied on by Lord Cairns as enlarging 
the company’s powers; but it Beems very doubtful whether they can 
really add anything to what the law already implies as incidental to 
the specifically enumerated objects. See Baglan Hall Colliery Co., 
6 Ch. App. 346; Simpson v. Westminster Palace Hotel Co., 8 H. L. C. 
712: Taunton v. Royal Insur. Co., 2 H. & M. 135. 

The operation of such general words should, it seems, be considered 
to be limited to such thingB as are naturally conducive to the objects 
specified, i.e., doing something bond fide connected with the objects 
to l>e attained and in the ordinary course of business adapted to their 
attainment. Joint Stock Discount Co. v. Brown, 3 Eq. at p. 150; 
same case, L. R. 8 Eq. at p. 395; Ashbury Railway, Ac. Co. v. Riche, 
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JL R. 7 H. L. 653; BnW#4 and Foreign, do. Cfo . v. ffc AMmy 
Carriage, dc, Co. (1869), 20 L T. 960; Dtuchar v. ftw Light and Coke 
Co (1926) A. C. 691. 


Indefinite Objects 

Sometimes it is contended that when the objects are very widely 
stated in general terms there is no sufficient “ statement ” of the objects 
within the requirements of the Act, but any objection of the kind is 
precluded by the certificate of incorporation, which the Act makes 
conclusive evidence of compliance with the preliminary conditions, one 
of which is a statement of the objects. Cotman v. Brougham , (1916) 
A. C. 514. However, where the objectg are ambiguous, that construction 
should be preferred which brings them within reasonable limits. 


Alteration of other Conditions in the Memorandum 

In Ashbury Railway , dc. Co. v. Riche, L. R. 7 H. L. 653, the House Alteration of 
of Lords was dealing primarily with the objects of a company, but the Memorandum, 
rule there established applies equally to the other conditions contained 
in the memorandum of association. Thus the name of the company 
(clause 1 of the memorandum) cannot be changed except as provided 
by sect. 5 of the Act (1929); the situation of the registered office (clause 2 
of the memorandum) can only be altered by special Act of Parliament 
(but see infra , p. 247); and the capital of the company (clause 5 of the 
memorandum) can only be altered in the manner specified in the Act 
ot 1929, sects. 50 and 55. Rights at lathed to classes of shares by the 
memorandum can now be altered by a special resolution subject to a 
right to petition for cancellation. See sect. 77 of 1947, infra , p 65. 


Company’s Responsibility for Acts of its Agents 

An ingenious perversion of the doctrine of ultra vires has sometimes Acts of agent* 

led to its being contended that, inasmuch as the funds of a company of company: 

fraud, tortijy 

can be applied only to the promotion of its objects, they cannot be & c . 
applied in making good damage caused by the fraud, or negligence, or 
misconduct of itB agents and servants. 

This is a fallacy. There is nothing in the rule of ultra vires which 
in any way protects a company acting within its legitimate Rphcre 
from liability, to the extent of its assets, for the consequences of the 
actB of its agents, done by them on behalf of the company and in the 
course of the company’s business. This liability is derived from the Company, 
ordinary law of principal and agent, and it makes no difference whether w * ien 
the agent’s wrongful act or default takeB the form of malice, negligence. 
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nuisance or fraud. M . . . these objects [of the company],” as Lord 
Cranworth said, in Ranger v. G. W. Sail . Co., 5 H. L. C. 86, “ can 
only be accomplished by the agency of individuals; and there can be 
no doubt that if the agents employed conduct themselves fraudulently, 
so that if they had been acting for private employers, the persons for 
whom they were acting would have been affected by their fraud, the 
same principles must prevail when the principal under whom the 
agent acts is a corporation.” See also Barwick v. English Joint Stock 
Bank (1867), L. R. 2 Ex. Cases, 250; and Houldsworth v. City of 
Glasgow Bank, 5 App. Cas. 326, where Lord Selbome, quoting with 
approval the observations of Willes, J., in Barwick v. English Joint 
Stock Banking Co., supra, said: “ With respect to the question 
whether a principal is answerable for the act of his agent in the course 
of his master’s business, no sensible distinction can be drawn between 
the case of fraud and the case of any other wrong.” 

Other case* Hence, a corporation may be held liable for negligence (Mersey Dock 

of liability. tfn ^ Barbour Board Trustees v. Gibbs, L. R. 1 H. L. 93); for trespass 

(Maund v. Monmouthshire Canal Co., 4 Man. & Gr. 452); for malicious 
prosecution (Abrath v. N. E. Rail. Co., 11 App. Cas. 247; Edwards 
v. Midland Rail. Co., 6 Q. B. D. 287; Cornford v. Carlton Bank, 
(1900) 1 Q. B. 22); for libel (Whitfield v. S. E. Rail. Co., E. B. & E. 
115, 122); for assault and battery (Butler v. Manchester , &c. Rail . 
Co., 21 Q. B. D. 207); for nuisanoe (Rapier v. London Tramways Co., 
69 L. T. 361); for fraud. (Barwick v. English Joint Stock Bank, 
L. R. 2 Ex. 259; Houldsworth v. City of Glasgow Bank , 5 App. Cas* 
317). It may be indicted or fined for breach of duty imposed by 
the law. Reg. v. Birmingham, dkc. Rail Co., 3 Q. B. Reps. 223; Reg. 
v. Tyler and the International, dtc. Co., (1891) 2 Q. B. 588. It may be 
estopped by the acts of its agents. Burkinshaw v. Nicolls, 3 App. Cas. 
1004; Robinson v. Montgomeryshire Brewery Co., (1896) 2 Ch. 841; 
Bloomcnthal v. Ford, (1897) A. 0. 156. See Chap. XXV. And finally, 
it may be held guilty of laches, and bound by acquiescence. Erlanger 
v. New Sombrero, &c. Co., 3 App. Cas. 1218; NicolVs case, 29 Ch. D. 
421, 429. For although it may not have eyes and see what is going 
on, it has agents who can see. Crook v. Corporation of Seaford, 6 
Ch. App. 551. 

The extent of the company’s liability is not limited because its 
constitution limits the amount of its expenditure, GaUsworthy v. 
Selby Dam Drainage Commissioners , (1892) 1 Q. B. 348; United Service 
Co., L. R. 6 Ch. App. 212. 

A company can ratify an act which has been done on its behalf 
without authority, provided the act is not ultra vires. Grant v. 
United Kingdom Switchback, <&c. Co., 40 Ch. D. 135; Wilson v. West 
Hartlepool Rail. Co., 2 De G. J. k S. 475. 
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Statutory Powers independent of Memorandum 

Besides the powers given to a company by its memorandum of Statutory 
association, it has numerous other supplemental powers expressly 01 - 

given to it by the Companies Act, 1929. Of these the following may memorandum, 
be mentioned: — 

1. Power by sect. 19 to change its name in manner specified. 

2. Power by sect. 10 to alter its articles. See p. 38. 

3. Power by sect. 13 (2) to have a common seal; and see sect. 32 

as to official seals for foreign purposes. 

4. Power by sect. 14 to hold lands notwithstanding the Mortmain 

Acts. 

5. Power by sect 95 to keep a register of members. 

0. Power by sect 103 to keep a dominion register. 

7. Power by sect. 70 to issue share warrants to bearer. 

8 . Power by sect. 50 to increase its capital, consolidate its shares, 

convert shares into Btock, and to re-convert stock into shares. 

9. Power by sect. 50 to sub-divide its shares. 

10 . Power by sect. 55 to reduce its capital in various ways. 

11. Power by sect. 49 to make part of its uncalled capital incapable 

of being called up, except in a winding up. 

12 . Power by sect. 29 to contract without seal. 

13. Power by sect. 31 to appoint an attorney to execute deeds, Ac. 

abroad. 

14. Power by Beet. 43 to pay, in certain cases, commissions for 

taking up, underwriting, or placing shares. 

15. Power by sect. 46 to issue redeemable preference shares. 

Statutory Duties 

Together with these powers the Act imposes on a company a number Statutory 
of duties and obligations of which the following may be mentioned. 1 
The company must:— 

1 . Supply to mombers on demand printed copies of its memorandum 

and articles, and of any special resolutions. (Sects. 23 
and 118.) 

2 . Keep a register of members at its office (sect. 95) to be open 

for inspection. (Sect, 98.) 

3. Make annual returns of its members, assets and liabilities, Ac. 

to the Registrar. (Sect. 108.) 

4. Give to the Registrar notices of increase of capital and consoli¬ 

dation of shares, Ac. (Sects. 51 and 52.) 

5. Have a registered office, and notify to Registrar situation and 

change of situation. (Sect. 92.) 
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6. Put up the name of the company outside its office and place of busi¬ 

ness, and insert it in all its business publications, &c. (Sect. 83.) 

7. Hold its annual general meeting every year as provided by 

sect, 1 oi 1947. 

8. Hold the statutory meeting not less than one month after and 

not more than three months after it becomes entitled to com* 
mence business (unless a private company). (Sect. 113.) 

9. Register special and extraordinary resolutions. (Sect. 118.) 

10. Keep at its registered office a register of its directors or 

managers and its secretary, and send a copy to Registrar and 
notify (lianges. (See sect. 144, as amended by sect. 27 of 
the Act of 1947.) 

11. Deliver its prospectus (if any) to the Registrar for registration, 

or statement in lieu thereof. (Sects. 34, 40.) 

12 In issuing a prospectus, comply with sect. 35 (as amended). 

13. Where sects. 39 and 94 apply, refrain from allotting shares or 

commencing business until the requirements of those sections 
(as amended) have been satisfied. 

14. Make returns of allotments to the Registrar within one month. 

(Sect. 42.) 

15. Deliver for registration contracts and make returns where shares 

are allotted for a consideration other than cash. (Sect. 42.) 

16. State in every balance sheet the amount paid by way of under- 

wntmg commission until written off, and all other matters 
now required to be stated in the balance sheets. (Sect. 44.) 

17. Have certificates of shares ready for delivery within two months. 

(Sect. 67.) 

18. Register with the Registrar of Joint Stock Companies all mort¬ 

gages and charges to which sect. 79 applies. 

19. Keep a register of mortgages and charges open for inspection 

by shareholders, creditors, and the public. (Sects. 88, 89.) 

20 Comply with sects 132 and 134 (as amended) as to audit. 

21. Keep up the number of the members to seven, or in the case 
of a private company to two. (Seel. 28.) 

Alteration of Objects 

The Act of 1862 contained no provision for altering the objects of 
a company as defined in its memorandum of association. It was, 
however, always possible to alter the objectB by special Act of 
Parliament, and in many cases this was done; but obtaining a private 
Act was an expensive and dilatory prooess. The only other alternative 
was to reconstruct—a course, again, involving inconvenience and 
dislocation. This hindrance to the legitimate expansion of a company’s 
business the Legislature recognised in the Companies Memorandum of 
Association Act, 1890, later re-enacted by sect. 5 of the Act of 1929 which 
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provided that a company might, by special resolution, alter its 
memorandum with respect to its objects, and empowered the Court 
to confirm the alteration where it appeared that the alteration was 
required to enable the company— 

(a) To carry on its business more economically or more efficiently; or 

(b) To attain its main purpose by new or improved means; or 

(c) To enlarge or change the local area of its operations; or 

fd) To carry on some business or businesses which, under existing 
circumstances, may conveniently or advantageously be com¬ 
bined with the business of the company; or 

(e) To restrict or abandon any of the objects specified in the memo¬ 

randum of association or deed of settlement. 

To which were added by tin* Act of 1929 (sect. 5 (l) and sec 
sect. 77 of 1947). 

(f) To sell or dispose of it s undertaking ; or 

(g) To amalgamate with other companies. 

An important alteration has been effected by Hect. 70 of the Aet of 
1917, winch makes confirmation by the Court unnecessary unless 
•ljiplii ation is made by 15 per cent, of the shareholders nr debenture 
hohleis In cancel the alteration See p. 689, infra. 

Provisions designed for the protection of creditors, debenture 
holders and shareholders whose rights may be affbeted by the proposed 
alteration do not protect persons having an interest outside the 
company. Hearts of Oak Life , dec. Co., Ltd. and Reduced, (1920) 
L Ch. 541. 

The legislative facilities thus offered to companies for enlarging 
the scope of their business objects have been largely made use of. 
Thus a considerable number of companies have obtained power to 
raise money by debentures and perpetual debenture stock. Reversionary 
Interest Society , (1892) 1 Ch. 615. 

The area of a company’s operations has been enlarged in several 
cases. Indian Mechanical, <fec. Co (1891) 3 Ch. 538. 

Several banks have largely extended their objects. 

Other companies have been enabled to acquire other business 
concerns of a like nature, or enter into arrangements for joint working, 
ot to take power to sell their undertaking. Re Marshall , Sons & Co., 
W. N. (1919) 207. 

Investment companies have been allowed to enlarge the scope of 
their investments (Re Foreign and Colonial Government Trust, (1891) 
2 Ch. 395; Government Stock , <fec. Co., (1892) 1 Ch. 597); insurance 
companies to extend their objects so as to take in cognate businesses 
{Re Alliance Marine Assurance Co (1892) 1 Ch. 300; National Boiler 
Insurance Co. t (1892) 1 Ch. 30C); guarantee companies to extend 
their business to indemnity, burglary, &c. North of England , &c. 
Association , (1900) 1 Ch. 481. In some cases objects have been so 

P 5 
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extended as to allow the promotion of foreign companies and holding 
shares in them. An unlimited company having neither shares nor 
capital has been allowed to alter Its memorandum. North of England , 
dec. Association , supra. These are only a few instances out of many 
alterations sanctioned by the Court under the Act. 

The powci of alteration is not limited to authorizing similar business 
to he carried on, but quite a different business may be authorized, 
if it can be conveniently or advantageously combined with the business 
of the company. Re Parent Tyre Co. t (1923) 2 Ch. 222. (Tyre 
company, authorized to cany on financial operations.) 

II the alterations ot the objects sanctioned are such as lendci l he name 
of the company misleading, the Court has been in the habit of requiring 
the company’s name to be changed so as to express the alteration 
in its aimH or sphere of operations. Foreign and Colonial Government 
Trust Co.y supra; Governments Stock Investment Co., (1892) 1 Ch. 597, 
Indian Mcchanitaly dc. Co.y supra , Alliance Marine Assurance Co., 
(1892) 1 Ch. 300; National Boiler Insurance Co., (1892) 1 Ch. 306. 
The Court may also odd words to the resolution so us to limil the 
extended objects. Spiers and Pond, W. N. (1895) 135; Fleetwood 
Estate Co.y W. N. (1897) 20. 

In In re Jewish Colonial Trust (Juedische Colonialbank) (1), (1908) 
2 Ch. 287, the Court refused to sanction an alteration involving 
the abandonment of objects ol the company of a fundamental 
character, and confining them (from a wotld-wide) to a limited local 
area. In Rc Cyclists' Touring Co.y (1907) 1 Ch. 269, the Court 
refused to sanction an alteration extending the objects of a eompanv 
formed to cuter for, protect and assist cyclists so as to include the 
catering for and assistance of motorists, the latt ot being one of the 
dangers against which cyclists needed protection. The Court mny 
refuse its confirmation where the alteration is unconnected with arm 
opposed to the existing objects (Re Bolsom Bros. (1928), Ltd ., W. N 
(1935) 9 (varied with consent, W. N. (1935) 50); sanctioned on appeal 
on further evidence, (1935) Ch. 413); or whore, the change would alter 
the basis of the compan) Re North of England, dc. Association , 
45 T. L. R. 296; but see Scientific Poultry Breeders' Association, Ltd ., 
(1933) Ch. 227. 

The Court may also impose some qualification or condition before 
sanctioning the proposed alteration. Thus, in one case where the 
company proposed to adopt new powers of unlimited extent the altera¬ 
tion was only permitted subject to modification. Re John Brown, 
Ltd., W. N. (1914) 434. 

In other cases the power which the Act contains (seel. 334), enabling 
a company regulated by deed of settlement to adopt a memorandum 
and articles, has been exercised. See infra, p, 68. 
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In ConseU Iron Co., (1901) 1 Cb. 236, Coxens-Hardy, J., expressed Ho-wntmg 
doubts whether the Court has jurisdiction under the Act to sanction ^“ odern 
an alteration which amounts to an improvement in the language of 
the memorandum by re-writing of the objects in modern form, and 
accordingly in that case the old objects were left, whilst clauses 
setting out new objects in modem form were added. The Court 
has, however, frequently sanctioned alterations which introduce a 
series of new objects in modem form instead of the old objects, and 
Kokowich, J., in 1901, in Carlisle and Cumberland Banking Co., Ltd., 
sanctioned an alteration which substituted a complete new set of 
objects in modern form for the old concise and imperfect objects. In 
some cases general powers expressed in wide terms have been adopted 
(see New Westminster Brewery , W. N. (1911) 247, and Be Anglo- 
American Telegraph Co., W. N. (1911) 248), but the Court usually 
requires evidence to show that these wide powers aie really necessary 
to enable the company to carry on its business more economically oi 
efficiently. 

It is to be noted that the Act empowers the company by special 
resolution to " alter ” its objects and not merely to 11 extend ” or 
“add to” them. Sec further, Company Precedents, Part 1., 

15th od., p. 1124 et scq. 

The alteration is not necessarily confined to the clause specifying 
the objects of the company ( Incorporated Glasgow Dental Hospital 
v. The Lord Advocate , (1927) S. C. 400); but the Court had no power 
under sect. 5 to confirm an alteration not relating to the company’s 
objects, e.g., removing unlimited liability in certain cases. Be Society 
for Promoting Employment of Women, W. N. (1927) 145. 

The Act applies to a company formed under the Companies Act, *° 

1856. Copiapo Mining Co., In re, W. N. (1899) 25; 6 Manson, 320; applies, 
and rco Be Euphrates and Tigris Steam Navigation Co., (1904) J Ch. 

300. And see sect. 317 ol the Art of 1929. 

Where a company formed not for purposes of gain, without the word 
“limited,” desires to alter its objects, it must give notice to the B mid 
•>i Trade, and theBoaid may vary the licence. See sect.70 (7) of 1947, 
and Si. Hilda's Incorporated College, Cheltenham , (1901) 1 Ch. 536. 

By Rect. 22 of the Act of 1929 no alteration in the memorandum or 
articles of a company can compel a member to take up more shares 
than the number he held at the date when the alteration was made oi 
increase his liability to contribute money. This enactment was ren¬ 
dered necessary by the doubts caused by McKewaris case, 6 Ch. D. 

447, and Biddvlph and District Society v. Agricultural Wholesale 
Society , (1927) A. C. 77. But see now Hole v. Garnsey, (1930) A. C. 472, 
where it was held that the decision in the Biddulph case depended on 
the assent of the objecting member, and that an alteration in the 
rules imposing additional liability was not binding. 

5 ( 2 ) 
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By sect. 23 of the Act of 1929, every member ia entitled to a copy of 
the memorandum on payment of Is., and (by sect. 24) where it has 
been altered, every copy issued must be in accordance with the. 
alteration, and there are penalties in case of default. 


Petition to obtain Sanction of Court 

Tin pm< tduic to obtain the sanction of the Court was as follows:— 
A petition was presented, and, upon summons in chambers, directions 
were given It* advertising the petition and as to notice to debenture 
holders (if any) and any creditors or other persons who, in the opinion 
of the Couit, would be affe< ted by the alteration, and in the tourse of 
a short time, the petition (amo on for hearing, and the older, if the 
Court approved, was made The procedure to obtain eamelhitron of 
th< alteration will probably be similar 

The jurisdiction under the Act was vested in the judges of tin 
Chancery Division, iiu hiding the judge to whom winding upis assigned 
Miming Slum s, &c Co ,(1893) 2 Ch 600 But see now sect 90 ol 1947 
which rcptuN -.or! 1M of 1929 and substitutes the provisions of the* 
.luehcatme Act, 1925, whie h makes ihe distribution of business subject 
to Rules of Court Otherwise the alteration appears to have no 
mime dmte effect (Sec Jiidu ituie Ac t, 1925, s 55) A'- to transfer 

to the Count > Court, see Rugeley Gas Co., W. N (1899) 127. Adver¬ 
tisement of the order will not as a rule be required. Lancaster 
Banking Co , W. N. (1897) 3. For the Act contain* no enactment 
corresponding to sect 58 (3) as regards reduction. 


Adoption of Memorandum of Association in place of a 
Deed of Settlement 

By sect 334 of the Act of 1929 it is provided that a company 
registered in pursuance of Part IX. of the Act may by special resolution 
alter the form of its constitution by substituting a memorandum 
and articles fot a deed of settlement. But now by sect 107 (2) of the 
Act of 1947 the piovisions of sect. 76 of 1947 apply (See p 65, supra ) 
An alteration under these sections may be made eil her with or without 
any alteration of the objects of the company under the Act and the 
procedure is the same m either case. Braintree and Booking Gas Co., 
Ltd. t (1920) 2 Ch. 12. 
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CHAPTER VII 

CAPITAL 

Every company limited by shares has a capital. This capital—as 
one of the essential features in the company’s constitution—is to be 
mentioned in the memorandum of association, and the capital so 
mentioned is to be divided “ into shares of a fixed amount.” 
(Sect. 2 (4).) What the amount shall be, and into what shares it 
shall be divided is left to the subscribers to the memorandum of 
association to determine; but, when determined, it constitutes one of 
the fundamental conditions of the company’s constitution, and, accord¬ 
ingly, can only be altered in the manner provided for in the Act. See 
sects. 50 and 55. 

The capital is usually fixed at some round figure, proportioned to 
the requirements of the company in the early Btages of its existence. 
Thus, suppose (be company to be formed to acquire a property for 
J00,0001., to be satisfied as to 50,0001. by paid-up shares, and as to 
the balance by cash, and that it will want 50,0001. for working capital: 
the initial capital will, in such cases, be fixed at—say 150,0001. 

Am to the amount of the shares, it is usually fixed at 11., or 51., or 101. 
Sometimes the amount is less—10s., 5 s., 2s., or even as low as Is. 

Nature of a Share 

A share is a right to receive a proportion of the profits of the 
company and its assets on u winding up and all other benefits of 
membership, combined with an obligation to contribute to its liabilities, 
all measured by a certain sum of money, which is the nominal value 
of the share, and all subject to and controlled by the regulations of 
the company. See Re Paulin, (1935) 1 K, B. at p. 57, per Ronicj, L. J. 

Shares are personal estate (sect. 02 (1)) a ncl must be numbered except 
in Moino cases of fully paid shares. (Act of 1947, h. 69, sec p. 686, mfrn.) 

Preference and other special Classes or Shares . 

Not unfrequcntly, the capital is, by the memorandum and articles of 
association, divided not only into shares of different amounts, but into 
different classes of shares with different rights attached to them, e.g., into 
preference and ordinary shares or preference, ordinary, and founders’ 
shares. When this is the case, it is not uncommon to define in the 
memorandum some of the rights attached to the different classes of 
shares, or to some one class of them. 
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The object of so defining the rights of shareholders in the 
memorandum is to fortify the position of the class, for rights once 
unalterably attached by t he memorandum to a particular class of 
shares cannot be altered without the sanction of the Court. In 
Ashbury v. Watson, 30 Ch. D. 376, it was decided that the specification 
m the memorandum of the rights attached to a class of shares was 
to be regarded, primd facte , as one of the “ conditions ” referred to in 
sect. 12 ol lb 1 Ai t ot 1862, and, then fore, by that Ad made unalterable. 
But it the rights aie attached by the memorandum of association, 
accompanied by a clause in the memorandum providing for alteration, 
the power to alter contained in the same document is effective. This 
is now expressly piovidcd by sect. 77 ot the Act of 1947. See p, 65, 
supra, and p.690 infra, and Wekbach Incandescent GasLiyUCo.,{ 1904) 

1 Ch. 87; and see Underwood v. London Music Hall, Ltd., (1901) 

2 Ch. 30y. 

In many cases the form of the clause in the memorandum is to the 
effect that “the shares in the capital for the time being, whether 
original or increased, may be divided into several classes with any 
preferential, special, qualified, or deferred rights, privileges, or 
conditions attached thereto 11 ; but these words appear now to be 
unnecessary, for, since the decision of the Court of Appeal in 
Andrews v. Gas Meier Co., (1897) 1 Ch. 361, it has been settled law 
that a company can under its articles, as originally framed, or as 
altered by special resolution, issue any of its shares, whether forming 
part of its original capital or newly created, as preference shares. 


Cumulative Dividends 

In defining the rights of holders ol preference shares in regard to 
dividends, it is necessary to determine whether a dividend payable to 
them is to be cumulative (t.e., whether, where the profits of any year 
arc insufficient to pay the preference dividend, the deficiency iB to be 
made good out of the profits of subsequent years), or is to be non- 
cumulative (i.e., payable as regards each year out of the profits of that 
yeaf only). 

Primd facie where the clause defining the preferential rights declares 
that the preference shares are to be entitled to a preferential dividend 
at a specified rate per cent., the dividend is cumulative. See Henry v. 
Great Northern Railway Co., 1 De G. & J. 606; Webb v. Earle, 20 Eq. 
556; Foster v. Coles , 22 T. L. R. 555; but for clearness the word 
“ cumulative ” is sometimes inserted in the definition of rights 
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e.g., a fixed cumulative preferential dividend, Ac. This prevents any 
mistake. 

If the dividend is to be non-cumulative, the clause must be carefully 
framed, e.g., it should say that “ the preference shares are to confer 
the right to receive out of the profits of each year a preferential 
dividend for such year” at the specified rate per cent.; or the 
definition may declare that the profits of each year available for 
dividend are to be applied first to the payment of a dividend for such 
year on the preference shares at the specified rate, and that the 
surplus shall be applicable to dividend on the other shares. All that 
is necessary is that it Bhould appear with sufficient, clearness that the 
preferential dividend for each year is to come only out of the profits of 
that particular year. If this intention is plain, the Court will give 
effect to it even though imperfectly expressed. Staple* v. Eastman 
Photographic Materials Co., (1896) 2 Ch. 303. See also Thorny - 
croft & Co. v. Thorny croft, 44 T. L. R, 9, In addition to a fixed 
preferential dividend, preference shares are sometimes given the right 
to participate in surplus profits. But they have no such right unless 
it is expressly given to them by the articles. Will v. United Lankat 
Plantations Co., (1914) A. C. 11. 

The question whether the holders ot preference shares are entitled Arrears on 
lu arrears of dividend in the winding up, depends upon the construe!ion winding-up. 
of the memorandum or articles, or terms of issue, in each case. In Re 
Walter Symons , Lid., (1934) 1 Ch. 308, the memorandum provided that 
the preference shares should confer a right to a fixed cumulative 
preferential dividend and should rank both as regards dividends and 
capital in priority to the ordinary shares, and it was held that the 
preference shares were entitled to be paid arrears of dividend in 
priority to any payment to the ordinary shares. In other cases, 
however, it has been held that preference shareholders are not entitled 
to payment of arrears of preference dividend in the winding up (see 
Crichton's Oil Co., (1902) 2 Ch. 86; W. J. Hall & Co., (1909) 1 Ch. 521; 

Rc Wood , Skinner & Co., (1944) Ch. 323, and F. de Jong Co., Ltd., 

(1946) Ch. 211); unless such dividends are declared or arreurs are 
expressly given by the articles of association. As to which, see New 
Chinese Antimony Co., Ltd., (1916) 2 Ch. 115. Re W. Foster & Son, 

Ltd., (1942) 1. All E. R. 314; Re Catalinas Warehouses, etc., Ltd., 

(1947) 1 All E. R. 51. If by the articles arreas are to be paid, they 
may be payable 1 although no profits have been made (Springbok 
Agricultural Estates , Ltd., (1920) 1 Ch. 563), but not if they are 
only entitled to arrears " due ” at Ihe commencement of the winding 
up. Re Roberts and Cooper, Ltd., (1929) 2 Ch. .'183. Income lax should 
not be deducted. Dominion Tar Co., (1929) 2 Ch. 387. There can 
be no arrears of non-cumulative dividends if no profits have been 
made. Coulson v. Austin Motor Co., 43 T. L. R. 493; and see 
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If. J. HaU & Co ., awprfl, and Company Precedents, 15th ed., Part 1., 
p. 774. As to the rights of preference shareholders in the winding up 
in the case of a statutory company under the Companies Clauses Act, 
1863, see Windermere District Gas and Water Co, v, Whitehead, (1931) 
1 Ch. 558. 


Preference as to Capital 

The preferential right of a preference shareholder is primd facie 
confined to a preferential dividend. Apart from special provisions in 
the articles, he is not entitled on a winding up to have his capital 
paid off in priority to the other shareholders (London India Rubber 
Co., 5 Bq. 519; Re Madame Tussaud d Sons, Ltd., (1927) 1 Ch. 
657); but he is entitled, after repayment of all the paid up capital, 
to participate in the surplus assets of the shareholders in proportion 
to the nominal amount of the shares. Re Bridgwater Navigation Co., 
14 App. Cas. 525. 

Preferential lights as to capital may be and often are attached. 
Then the clause juns that the preference shareholders are to be entitled 
not only to a preferential dividend but to priority as regards capital in 
the winding up. If so, the capital paid up on the preference shares in 
accordance with the clause must, in a winding up, be paid off out of 
the surplus assets before the ordinary shareholder can get anything. 
Re Bangor, dc. Co., 20 Eq. 59. The question whether the holders of 
preference shares are entitled to participate in any surplus capital, 
is a question of construction of the articles and terms of issue. In 
In re National Telephone Co., (1914) 1 Ch. 755 (not following Espuela 
Latui and Cattle Co., (1909) 2 Ch. 187, having regard to the decision 
of the House of Lords in Will v. United Lankat Plantations Co., (1914) 
A. C. 11), Sargant, J., held that the preference shares were not 
entitled to any Bhare of the surplus. Sargant, J., there said: “ It 
appears to me that the weight of authority is in favour of the view 
that either with regard to dividend or with regard to the rights in a 
winding up the express gift or attachment of preferential rights to 
preference shares on their creation is primd fade a definition of the 
whole of their rights in that respect.” 

In CoUaroy Co., Ltd. v. Giffard, (1928) 1 Ch. 144, where it was 
provided that the preference shares should confer “the right to a 
fixed cumulative preferential dividend at the rate of 5 per cent, per 
annum and the right in a winding up to repayment of capital in 
priority to the ordinary shares,” Astbury, J., held that these words 
defined the whole of their rights, citing with approval the passage 
cited above from the judgment of Sargant, J.; but the same judge, in 
Fraser and Chalmers, Ltd., (1919) 2 Ch. 114; and Eve, J., in Re 
Anglo-French Music Co. v. NichoU, (1921) 1 Ch. 386, and Re John 
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Dry Steam Tugs, (1932) 1 CL 594, held upon the construction of 
the documents in those cases that the preference shareholders were 
entitled to share in surplus profits. The Court of Appeal came to the 
same conclusion in Be Wm. Metcalfe , Ltd., (1933) 1 Ch. 142, and thus 
decided this conflict of judicial opinion in favour of the preference 
shareholders. It appears to be doubtful, however, whether this decision 
which must be taken to be legally correct, gives effect to the intentions 
of the parties to the contract. A subscriber who takeB " preference ” 
shares, with a fixed preferential dividend and a first right to his capital 
on a winding up, does not, it is submitted, expect to get anything else. 
This was the ratio decidendi in Will v. United Lmkat Plantation Co ., 
supra , and it is difficult to see why this reasoning should not apply to a 
preferential right to capital as much as to preferential dividends. As 
Lord Loreburn said of the preference shareholders in that case ((1914) 
A. C. at p. 19): “ I think they would have been rather surprised, although 
no doubt they would have been gratified, if they had been told that they 
were about to receive the almost boundless additional advantages which 
have been held out to them in the arguments wc have been hearing.” 

Redeemable Preference Shares 

By sod. 46 of the Act of 1929 a company, if authorized by its 
articles, may issue preference shares redeemable out of profits or out 
ol the proceeds of a fresh issue of shares. They must be fully paid, 
and, if they are redeemed out of profits, (he amount applied must be 
earned to a “capital redemption reserve fund.” By sort. 71 (2) of 
the Art ol 1947,the redemption of redeemable preference shaios is 
not to be token us reducing the amount of the company’s share capital. 
By sect. 71 (1) of the Act of J947, where a company redeems any 
redeemable preference shares otherwise than out of the proceeds ol a 
fresh issue, there must be transferred to the capital redemption reservi 
fund out of profits otherwise available foi dividend a sum equal to 
the nominal amounts of the shares redeemed 

The capital redemption reserve fund may he applied in paying up 
unissued shares to be issued as bonus shares. (Sect. 46 (5) of 1929, as 
amended by sect. 71 (4) of the Act of 1947.) Particulars .is to redeem¬ 
able preference shares issued must appear in the balance sheets. Notice 
ol redemption must be *»ent to the Registiai. (Sect. 72 of 1929.) Shares 
already issued cannot be converted into redeemable piefercnce shares 
as part of a scheme of arrangement. Be St. James' Court Estates, 
(1944) Ch. 6. 

.Redeemable preference shares, when redeemed, cease to be part of 
the nominal capital ol the company. Re Serpell & Co., Ltd., (1944) 
Ch. 233. 

By serf. 46 (2), as amended by sect. 71 (3) of the Act of 1947, the 
company taust include in its balance sheet a statement specifying what 
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part of the issued capital of the company consists of redeemable prefer¬ 
ence shares and the eailiest date on which the company has power 
to iedccm the Hlmies. 

Where a company has issued redeemable preference shares on the 
terms that the company is to be bound to redeem them by a particular 
date, it is doubtful what remedy the shareholders have if the company 
fails to carry out this obligation. Possibly the holders of redeemable 
preference shares could get the company wound up by the Court. 
Hoc Part I., 15th ed., p. 595. 

Further questions arise as to the power ol the company to make use 
of the capital redemption rescive fund on the issue of new shares in 
the place of shares redeemed. See Part I., 15th ed., p. 596. 

Founders’ or Deferred Shares 

f rred Elides preference and ordinary shaies, it is not at all uncommon 
abaree. t° ihsuc what are called founders’ or deferred shaies. These shares 
are usually mentioned in the memorandum of association as part of 
the capital, e.p., capital 110,0001. divided into 100,000 shares of II. 
each, and 200,000 deferred shares of Is. each. When this is the rase, 
the memoiandum generally defines the rights attaching to such deferred 
shares, e.g that they shall confer on the holders the right to 10 per cent, 
of the surplus profits of the company for each year, which remain after 
paying a cumulative dividend at the rate of 10 per cent, on the capital 
paid up on all the other shares for the time being issued. This is 
one very common clause, but the rights attached to deferred shares 
vary considerably. Founders’ shares aic mostly subscribed for by 
the vendors and piomoters. Defened shares arc mostly used to 
attract subscribers for the ordinary oi other shares. 

A prospectus must, under sect. 35 (except in the cases specified in 
sub-sect. (5)), state the number of founders’ or management or deferred 
shaies, if any, and their rights and interests in the property and profits 
and their voting rights. 


Jncrrase ol 
capital. 


Increase of Capital 

To increase the capital of a company limited by shares is to alter 
one of the conditions of its memorandum, but sect. 50 of the Act of 
1929 empowers a company limited by shaies “ if so authorized by its 
articles,” to alter the conditions of its memorandum so as (a) to 
“ increase its share capital by new shares of such amount aB it 
thinks expedient.” The power to increase can be exercised from 
time to time (see sect. 32 of the Intcqiretation Act, 1889). The Act 
of 1908 did not say how the company might exercise the authority. 
The Act of 1929, however, now provides (sect. 50 (2)) that the power 
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to increase the capital most be exercised by the company in general 
meeting. Subject to this, the power must be exercised in the manner 
indicated in its articles, cither “ by special resolution,” or “ by 
extraordinary resolution,” or “ by resolution of a general meeting,” 
i.e by ordinary resolution. 

In this respect the authority to increase is now placed on the same 
footing as the authority to convert shares into stock, or to consolidate 
shares, or to sub-divide or cancel shares. 

Sect. 50 extends this power to companies limited by guarantee and 
having a share capital. 

Where the articles do not contain the requisite authority to increase, 
they should be amended by special resolution inserting the requisite 
authority. But if the company passes a special resolution authorizing 
the creation and issue of the desired new shares, that will in effect 
not only give the authority to increase required by sect. 50, but wno 
Jlalu enable the directors to exercise that authority. Campbell's case , 
L. It. 9 Ch, App. 1, at p. 21. 

The notice convening the meeting should specify the amount of 
the proposed increase. MucConnell v. E. Prill & CoTM., (1916) 
2 Ch. 57. 


What Classes of New Shares may be created 

Before answering this question it is necessary to make sure that 
there is nothing in the memorandum to restrict or limit the company's 
choice, e.g., that the memorandum does not provide that no preference 
shares shall be issued, or that specified first preferential rights shall 
be irrevocably attached to a particular class of shares in the ouginul 
< apital. Any such condition oi provision, if contained in the company's 
memorandum and made unalterable, must nut be contravened, see p. 70, 
supra ; but, subject us aforesaid, it is now settled, by the decision in 
Andrew's v. Gas Meter Co., (1897) 1 Ch. 861, that it is open to the company 
when the mcmoianduin of association contain^ nothing to the contraiy, 
to create and issue new slmies with preferential or other special lights 
attached. And see Re Schweppes, Ltd., (1914) 1 Ch. 322, and Campbell 
v. Rofe, (1933) A. 0. 91. 

Thus, where the memorandum of association of a company contained 
a statement that the original preference shares therein mentioned 
should confer a right to a fixed cumulative preferential dividend, but 
also contained a power for the company to issue new shares on such 
special conditions as to priority or postponement, either for dividends 
or repayment of principal, as the company might determine, the 
company was held to have power to iasue new preference shares to 


Clares of 
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rank pari passu with the original preference shares. Underwood v. 
London Music Hall , Limited , (1901) 2 Ch. 309. 

Assuming, then, that there is nothing m the memorandum to the 
contrary, the question as to what class of shares shall, upon a creation 
of fresh capital, be selected fur increase, will turn on the special needs 
and circumstances of the company and on the condition of the market. 
According to the circumstances they will be pre-preference shares, 
preference shares, second preference shares, ordinary Bhares, or 
deferred shares. 


Notice of Increase to Registrar 

Where the capital is increased, notice thereof must be given to the 
Registrar, togcthei with paiticulars of the conditions on which the 
new shares arc issued and a copy of the resolution, within fifteen days 
after the passing of the resolution authorizing the increase; in 
default the company and every director and managei, secretaiy or 
other officei knowingly penmttmg the default will be liable to a 
penalty of 5/ per day. (Sects. 52 and 365.) Upon an increase of 
capital, duty haB to be paid as provided for in the Tenth Schedule 
to the A(t of 1929, as amended (sect 81 oi 1947),and also 10,s pa 1(M)? 
as provided ioi by sect. 112 of the Stamp A<t, 1891, as amended b> 
sett 41 of the Finance Ac t, 1933 

Consolidation of Shares 

Sect. 50 of the Act of 1929 also gives power to consolidate shares 
This powei can, like Ihe power to increase the capital, be made 
exercisable by oidinaiy, extiaoidmary, special, or othci resolution of 
a general meeting. See supra, p. 75 And even where there is no 
power in the articles, it appears, on the principles of Campbell'8 case, 
9 Ch. App 1, that the power may be exercised by a special resolution 
without first altering the articles. 

See also infra, p. 86, as to < onMoluhition o( < lasses of shaies 

Stock 

The conversion of paid-up shares into stock, also authonzed by 
sect. 50 of the Act of 1929, may be effected by resolution of the 
company in general meeting Such a conversion can only be made 
where the shares are paid-up shares. Notice of conversion must, 
as m the case oi an increase in capital, be given to the Registrar 
(Sect. 51.) A considerable number of companies have availed 
themselves of this power, and have converted their shares into stock. 
One of the conveniences of stock, besides its divisibility, is that it be¬ 
comes no longer necessary in a transfei to specify all the numbers of 
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the various shares comprised in the transfer, as to which see now 
sect. 69 of 1947. A transfer is merely of so much stock. Under 
sect. 50 stock can be re-converted into shares in the same way. 
Stock ounnot be issued direct by the company; but, if it is so issued, 
this irregularity can be waived. Where, however, a company 
purported to issue bonus slock and partly paid stock, these two 
issues were held to he entirely void, the holders had no Tights, and 
calls could not be made on them. Re Home and Foreign Investment, 
dee. Go., (1912) 1 Ch. 72. 

A company can issue stock warrants to bearer. Pilkington v. 
United Railways , <£&, (1930) 2 Ch. 108. 

Sub-division of Shares 

Sub-division of shares is provided for in sect. 50 of the Act of 1929. 
A power to sub-divide must lie contained in the articles and must lie 
exerciser! by a resolution of the company in general meeting. Before 
the Act of 1929 a special resolution was necessary. Notice of a 
resolution to sub-divide shares must be given to the Registrar 
(Sect. 51.) The articles sometimes contain power on sub-division to 
attach a preference to some of the shares resulting from the sub¬ 
division as against the other shares; and, having regard to the decision 
in Andrews v. Gas Meter Co., (1897) 1 Ch. 361, it would seem that 
such a power can be inserted in the articles, even though not appearing 
in the articles as originally framed. 

The proportion between the amount paid and the amount unpaid 
on each reduced share, must be the same as it was before sub-division. 
Sect. 50 (1) (d). 

Src also infra, p. 86 as to sub-division of classes of shares. 

Alterations of Preferential and Special Rights 

Where preferential or other special rights are by the memorandum 
oi association unalterably attached to a class of shares, such rights 
can only be altered by virtue of a scheme sanctioned by the Court 
under sect. 153 of the Act. See sect. 77 of the Act of 1947, and p. 70, 
supra. If the memorandum provides a method of alteration, that 
method must be used Re Welsbach Incandescent Gas Light Go., (1904) 
1 Ch. 87, and sect. 77 (2) of 1947. 

If the rights are attached by the articles only, the position is 
altogether different, and there is greater scope for alteration. This is 
a matter of great importance, for after issuing preference shares it is 
not uncommon to find it desirable to alter the rights attached thereto, 
e<g., by sanctioning the creation of pre-preference shares, or of further 
preference shares ranking pari passu with the original issue, or by 
reducing the rate of the preferential dividend. 
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It was formerly considered that such alterations could only be 
made where the articles in force when the shares were issued gave 
the requisite power. But, having regard to Andrews v. Qas Meter 
Co (1897) 1 Ch. 361, this view could not now be supported. See 
Underwood v. London Music Hall , Ud. t (1901) 2 Ch. 309. 

Theie is, of course, no question that a clause in the articles, in 
io/ce at the time when the shares were heiDg issued, authorizing a 
modification of the rights attached thereto, e.g., with the sanction of 
a three-fourths majority in value of the holders of the shares of the 
class, is effective; but the question whether a company, which has 
issued preference shares with rights only attached by the articles, 
can, in the absence of any such clause in its articles and without the 
com unence of the holders of preference shares, alter by special 
resolution the rights so attached is a much more difficult question; 
thus, if thp company has issued 10,000 preference shares and 100,000 
ordinary shares, would a special resolution reducing ihc dividend on 
the preference shares and carried by the votes ot the holders of the 
ordinary shares be effective ? Probablv such interference with the 
rightR of a class by a majority proposing to benefit themselves at the 
expense of the class so dealt with would be restrained as unfair and 
oppressive, and an abuse of the power to alter articles. See Menier 
v. Hooper's Telegraph Works , 9 Ch. App. 350; and see, per Romer, 
L. J , Allen \ Gobi Retjs of West Africa, (1900) 1 Ch 056 Aubdrvi non 
of a class ot ordinary shares of J()«. each into shares of 2s each whn 
held not to be a variation of the rigid n of a holder of another class ol 
ordinary shaics of 2s. each, though the \alue of Ins vding power 
was affected Greenhalgh v Arderne Cinemas , Lid., (1945) 2 All 
E R 719 

The articles frequently contain a clausp providing for alteration of 
rights by an extraordinaiy resolution passed at a separate meeting 
of the class. Such a clause does not necessarily prevent the rights 
of classes of shares so far as they depend on the articles from being 
altered by special resolution, but might make it more difficult to 
justify such a course if the alteration was attacked as unfair. In 
any cunc such a clause docs not apparently prevent the issue of pre¬ 
ference Bharcs ranking pari passu with, or even in priority to existing 
preference shares, if otherwise authorized by the memorandum or 
articles. This power to alter the rights of the holders of a class ol 
shares has sometimes been used unfairly. Where a large number of 
the holders of shares of a class also hold ehares of other classes, they 
may make it very difficult for those who hold only shares of the 
class affected to obtain a sufficient number of votes at a meeting to 
prevent alterations which are really in the interest of other classes of 
shareholders. To meet this difficulty sect. 61 of the Act of 1929, 
as amended by sect 10 of the Act of 1947, proA ides that the holder ol 
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15 per cent, of the shares of the class affected may apply bo the 
Court within twenty-one days to have the variation cancelled, and 
it will not then become effective unless sanctioned by the Court. 
This sanction may be refused if the Court is satisfied that the varia¬ 
tion would unfairly prejudice the holders of shares of that class. 

The application may be made by one or more of the dissentients 
on behalf of all of them; but the holders of at least 15 per cent, of 
the shares of the class affected must have dissented and notice of their 
support must have reached the petitioner before the petition is 
presented. Re Suburban and Provincial Stores , (1913) Ch. 156; He 
Sound City (Film). Ltd., (1947) Ch. 169. 

A very strong case must be made out before the Court will restrain 
(he holding of a meeting to consider a proposed modification of rights, 
t here being power m t he articles to hold such meeting. Tjist v. Buller <b 
Co. (1919), 36 T. L. R. 35. 


Reduction of Capital 

The Companies Act, 1862, made no provision for reduction of 
capital. The llieoiy of that Act was that the limited capital, tho 
creditors’ only fund, was not to be cupable of reduction otherwise 
than in the prosecution of the company’s objects; but the working 
of the Act showed that there were many cases where capital could 
be reduced without any injustice to creditors, and where commercial 
convenience required that it should be reduced. In these oases 
the Companies Acts of 1867 and 1877 relaxed the severity of the 
rule against reduction, but they by no means abolished it. On the 
contrary, the legislature has, throughout these Acts, in granting a 
qualified right of reduction, studiously safeguarded the rights of 
creditors by stringent conditions and every precaution in its power. 
The Act of 1929, s. 55, re-enacts the provisions for reduction. 


Power to Reduce 

In order to effect a reduction of capital, the articles of the com¬ 
pany must contain power to reduce. Sec sect. 55. Power in the 
memorandum is not effective. Re Dexine Patent Packing and Rublwr 
Co., 88 L. T. 791. 

If there is no such empowering clause in the articles, they must 
be altered by special resolution, and subsequently a further special 
resolution must be passed to reduce the capital in the manner proposed. 
See Patent Invert Sugar Go., 31 Ch. D. 166; Oregon Mortgage Co., 
(1910) 8. C. 964, Court of Session, supra. The resolution for 
reduction must state with sufficient clearness what is to bo done 
in the way of reduction. It need not purport in terras to alter the 
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memorandum of association (Campbell’s case , 9 Ch. App. 1), but 
it must show what is proposed to be done, c.g., “that the present 
capital of 10,0002., divided into 1,000 shares of 101. each, be reduced 
to 5,0001., divided into 1,000 shares of 5 l each, and that such 
reduction be effected by cancelling the present liability of 51. per 
share, and reducing the nominal amount of each share to 51.,” or, 
“ that the capital of the company be reduced from 10,000?., divided 
into 1,000 shares of 101. each, to 5,0001., divided into 1,000 shares 
of 51. each, and that such reduction be effected by cancelling paid-up 
capital which has been lost or is unrepresented by available assets 

to the extent of-2., and by reducing the amount of the shares 

from 102. to 51.” 


Modes of Reduction 

There are several modes of reducing capital. Some of these can be 
carried out without the sanction of the Court; for others the sanction 
of the Court is required. 

The general rule or principle of the Act is, that the capital of a 
company is not to be reduced without the sanction of the Court in any 
case where the rightB of creditors are affected, and for this reason: 
the creditors of a company are invited to deal with the company on 
the footing of its registered capital being a reality, of the registered 
shareholders being liable for the unpaid portions of their shares, and 
of the company having received the paid-up capital which appears in 
its register and in the returns to the Registrar of Joint Stock 
Companies, and if this liability to pay up were released or the paid-up 
capital returned to shaieholders, or the creditors' security in any 
other manner given away or tampered with, it would seriously alter 
their position. Trevor v. Whitworth , 12 App. Cas. 409. See the 
passage from the judgment of Lord Herscbell in that case, cited p. 55, 
svpra. 

It will be convenient to deal with reduction under two heads, viz.: — 

1. Reduction not requiring sanction of Court. 

2. Reduction requiring sanction of Court. 

1. Reduction of capital without the sanction of the Court is allowable 
in the following cases:— 

(a) A company may forfeit shares for non-payment of calls or 

instalments pursuant to its articles. Such a proceeding 
amounts to a reduction of capital, but the Act clearly con¬ 
templates such a reduction as an allowable proceeding. See 
Articles 23 to 29 of Table A. 

(b) A company may, by resolution of a general meeting under 

sect. 50 (1) (e) of the Act of 1929, without asking for or 
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obtaining the aanotioa of the Court, cancel Atm which haW 
not boegii takas of agreed to be takes. This is sot technically 
reduction. (Sect, 50 (3).) Notice of cancellation must be 
sent to the Registrar. (Sect. 51.) 

(c) A company may in certain cases accept a surrender of shares, 
eg , as a short cut to forfeiture; but if a company proposes 
to take back shares which are repudiated on the ground of 
misrepresentation, it seems doubtful whether the power to 
accept surrender can safely be exercised, unless it is 
sanctioned by the Court, or unless the company is m a 
position to forfeit the shares and bond fide arranges a 
surrender as a short out to the same end. The validity of 
each case of surrender of shares must be decided upon its own 
merits “A surrender of shares m return for money paid 
by the company is a sale and open to the flame objection 
an a sale.*' Per Lord Macnaghten, Trevor v Whitworth, 
supra, at p 438, and see British and American Corporation v 
Couper, (1894) A C 399, and Bdlerby v Rowland and 
Marwood f s S S Co , (1902) 2 Ch 14 


In the case last mentioned a surrender of partly paid shares, though 
made in good faith, was held to be invalid, “Every surrender of 
shares/* said Cozens-Hardy, L J, in that rase, on p 32, “ whether 
fully paid up or not, involves a reduction of capital which is unlawful, 
except where sanctioned by the Court under the Compames Acts. 
. . Forfeiture is a statutory exception and is the only exception ** 

It has, however, been held that a surrender of fully paid shares m 
exchange for other shares may m some cases be effected without the 
sanction of the Court Etchbaum v City of Chicago Oram Elevators, 
(1891) 3 Ch 459, Rowell v John Rowell & Sons , Ltd , (1912) 2 
Ch 609 The same decision has been given m relation to a sur¬ 
render of partly paid shares See Teasdale's ease , 9 Oh. App. 54, 
the authority of which was, however, severely shaken by Trevor v. 
Whitworth, 12 App Cas 409 On the appeal in Bdlerby v Row¬ 
land and Marwood’s SS Co, supra , Stirling, L J, expressed an 
opinion that in deciding Eichbaum v City of Chicago Oravn 
Elevators , he should not have followed Teasdale's case, but tbs 
dictum was explained and distinguished by Warrington, J, when 
deriding Rowell v John Rowell dt Sons , Ltd, (1912) 2 Ch. 609, 


2 Reduction requiring the sanction of the Court The following are 
some of the modes of reduction which require the sanction of the Court.— 

(a) Reducing the liability of shareholders m respect of uncalled or 
unpaid capital, e g , where the shares are 10/ each with 5 l 
paid up, reducing them to 5/. fully paid-up shares, and thus 
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relieving the shareholders from liability on the uncalled 
capital. This » the kind of reduction more especially 
contemplated by the Act of 1867, and is now provided for 
in sects. 55 (1) (a) and 56 (2) of the Act of 1929. 

(b) Paying off or returning paid-up capital not wanted for the 

purposes of the company, e.g., where the shares are 102. fully 
paid up, reducing them to 52., and paying back 52. per Bhare. 
Sect. 56 of the Act expressly provides that this kind of reduc¬ 
tion is to be allowable. Lees Brook Spinning Co., In re, (1906) 
2 Ch. 594; Artizans 9 Land and Mortgage Corp., In re, (1904) 1 
Ch. 796; Biercy, In re, (1907) 1 Ch. 289. 

(c) Paying off paid-up capital on the footing that it may be called up 

again. Thus, if the shares are 102. fully paid up, paying off 22. 
per share on the footing that when desired the company may 
call it up again. Fore Street, dc. Co., 59 L. T. 214. Sect. 40 
of the Act of 1908, which provided for the return of capital 
out of profits, has now been repealed. (Sect. 19 (3) ot 1928.) 

(d) Cancelling shares which have been surrendered, or the holders of 

which consent to cancellation. Llynvi, dc. Iron Co., 26 W. R. 
55; West African Co., Re Vivian d Co., 54 L. T 384; Poole 
v. National Bank of China, (1907) A. C. 229. 

(e) Lost capital. Cancelling capital which has been lost oi is un¬ 

represented by available assets. This is one of the commonest 
modes of reduction. A company, whose capital amounts to 
100,0002. in 102. shares, has lost, say, 50,0002. by some business 
disaster. Nothing, as Sir George Jessel said, can be more 
beneficial to the company than to admit the Iobs, and to write 
it off (In re Ebbw Vale, dc. Co. (1877), 4 Ch. D. 827), e.g., to 
reduce its 102. shares to 52., and thus place itself in a position 
to resume payment of dividends. 

The provisions empowering a company to cancel “ any lost 
capita], or any capital unrepresented by available assets,” are 
alternative provisions, and the latter is not explanatory of the 
former. Hoare d Co., Ltd., In re, (1904) 2 Ch. 208. 

(f) Any other kind of reduction (except those mentioned onpp. 80 and 

81, supra), sect. 56. British and American, dc. Corporation v. 
Couper, (1894) A. C. 399; Poole v. National Bank of China, 
(1907) A. C. 229; Louisiana , dc. Co., (1909) 2 Ch. 552; 
Doloswella Rubber, dc. Estates, (1917) 1 Ch. 213, where partly 
paid shares were subdivided into shares partly paid and unpaid, 
and the unpaid shares thus created were surrendered to the 
company for re-issue. 
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AU Round Reduction 

Prim A facie a reduction of capital should be an all round one; that 
is to say, where capital is to be paid off or to be cancelled as lost or 
unrepresented by available assets, or where the liability for uncalled 
capital is to be reduced, the same percentage should be paid off or 
cancelled or reduced in respect of each share; and this pari passu mode 
of reduction has been held to be the proper mode where there are 
several classes of shares, e.g. , ordinary and preference shares. Bannatyne 
v. Direct Spanish Telegraph Co., 34 Ch. D. 287; Direct Spanish Telegraph 
Co., 34 Ch. D. 307; Barrow Hematite Steel Go ., 39 Ch. D. 582; Credit 
Assurance and Guarantee Corporation, (1902) 2 Ch. 601. Where, 
however, the preference shares have priority as regards capital in 
winding up (lie American Pastoral Co., 62 L. T. 625), the loss Bhould 
be thrown first on the ordinary shares. And see Floating Dock Co. of 
St. Thomas , (1895) 1 Ch. 691; London and New York, dec. Corporation, 
(1895) 2 Ch. 860. An all round leduction is not necessarily a modi¬ 
fication of the rights of the preference shareholders so as to require 
their sanction under an ordinary modification of rights clause. Re 
Mackenzie dc Co., (1916) 2 Ch. 450. 

But it is open to a company to pass a special resolution reducing 
the capital otherwise than in accordance with the legal rights of the 
shareholders, e.g., by paying off wholly or in part some of the share¬ 
holders, although all are entitled to rank pari passu ; or by canceling 
part of tlve capital paid up on one class, although both classes rank 
evenly as regards capital And il is now settled that the Court 
has jurisdiction to confirm any kind of reduction, notwithstanding 
that it involves a departure from the legal rights of the classes. British 
and American , dec. Corpn. v. Couper, (1894) A. C. 399; Credit Assurance 
and Guarantee Corporation , (1902) 2 Ch. 601; AUsopp & Sons, 51 
W. R. 644; Welsbach Incandescent Gas Light Co., (1904) 1 Ch. 87; 
National Dwellings Society, In re, 78 L. T. 144; Louisiana and Southern 
States Real Estate, dc. Co., (1909) 2 Ch. 552; Thomas de la Rue & Co., 
(1911) 2 Ch. 361. For the power to confirm a reduction conferred by 
the Act (sect. 55) is perfectly general. 

“ It will,*’ said Lord Herschell, L. 0., in British and American Cor¬ 
poration v. Couper, supra, on p. 403, “ be observed that neither of these 
statutes (1867 and 1877, for which sects. 55—60 are now substituted] 
proscribes the manner in which the reduction of capital is to be 
effected. Nor is there any limitation of the power of the Court to 
confirm the reduction, except that it must first be satisfied that the 
creditors entitled to object to the reduction have either consented or 
been paid or secured . . . (p. 405). I think it was the policy of the 
Legislature to entrust the prescribed majority of the shareholders 
with the decision whether there should be a reduction of capital, and 
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if so, how it should be carried into effect. The interests of the 
dissenting minority of the shareholders (if there be such) are properly 
safeguarded by this: that the decision of the majority can only prevail 
if it be confirmed by the Court.” 

In Anglo-French Exploration Co., (1902) 2 Ch. 845, Buckley, J„, 
held that inasmuch as the Act of 1877 gave specific power to cancel 
capital lost or unrepresented by available assets, it impliedly denied 
jurisdiction to sanction the cancellation of capital not lost or un¬ 
represented by available assets, e.g. } to sanction a cancellation of 
paid-up shares which the holder was willing to have cancelled for the 
company’s benefit; but subsequently the House of Lords, in Poole v. 
National Bank of China, (1907) A. C. 229, reaffirmed the principle laid 
down in British and American, do. Corporation v. Couper , supra. 

“ The decision/’ said Lord Macnaghten in Poole v. Nat. Bank of China 
on p. 238, “ of Buckley, J., in Anglo-French , dc. goes even further. His 
language, if correctly reported, seems to imply that because the Act of 
1877 specifics certain cases and declares that the power conferred by the 
Act of 1867 ‘ includes ’ those specified, it is to be inferred that m all 
other cases the jurisdiction of the Court is excluded. If that is the 
moaning of what the learned judge said, with all respect I am unable 
to agree with his view. The condition that gives jurisdiction is not 
proof of Iosh of capital or proof that capital is unrepresented by avail¬ 
able assets, or that capital is in excess of the wants of the company. 
The jurisdiction arises whenever the company seeking reduction has 
duly passed a special resolution to that effect.” 

If the company reducing its capital has a reserve fund, there is no 
obligation to apply in the first instance the whole of such reserve fund 
to replace the capital account. If the reseive fund has been employed 
in the business and is therefore mixed up with the general assets, the 
loss may be thrown on the reserve and on the paid-up capital rateably 
(Be Hoare d Co , (1904) 2 Ch. 208, Poole v. National Bank of China, 
(1907) A. C. 229), or the company may throw on reserve a larger 
propoition than its rateable proportion. 

The Court will not sanction the cancellation of a class of shares on 
the footing that in lieu thereof the company is to issue to the holders 
a much larger amount of paid-up shares of another class. Development 
Co. of Central and West Africa , (1902) 1 Ch. 547. 

Proceedings to obtain Sanction of Court 

The first step is to pass the requisite special resolution reducing the 
capital. The next is to apply to the Court to confirm the resolution. 
This application has heretofore been made by petition. This is not now 
necessary, Bee sect. 106 of 1947. Where a petition is presented, the 
petition states the incorporation and nature of the company, its 



ftAWTilr 




subsequent history', the passing of the special resolution for reduction, 
and the facts requisite to show that it is a proper oase for reduction, 
and prays for a confirmation order. See Company Precedents, 

Part I., 15th ed., p. 1088. Where there is more than one class of 
shares the petition should state specifically whether there is or is not 
any priority as to capital. Mackenzie A Co , (1916) 2 Ch. 450. 

Where the reduction does not involve either the diminution of A. oases, 
liability or the payment off of any paid-up capital (A. cases) the 
procedure is short and simple. A summons in chambers is taken 
out, and on it directions are given fixing a day for hearing the petition 
and ordering meanwhile advertisements to be inserted in the Gazette 
and other newspapers. The petition then comes on—usually in about 
a fortnight—and the order can be made at once without setting m 
motion any of the complicated machinery provided by the legislature 
where the rights of creditors are involved. Creditors have no right to 
object in these cases except in very special circumstances. Meux’s 
Brewery , Ltd., (1919) 1 Ch. 28. But, where the reduction is based 
upon an alleged loss of capital, the Court requires pritnd facie proof 
that the capital alleged to have been lost has in fact been lost. Re 
Barrow Haematite Steel Co., (1901) 2 Ch. 746; CaldweU v. Caldwell A 
Co W. N. (1916) 70. 

In cases (B.) which do involve a diminution of liability or a return B. oases, 
of paid-up capital, the procedure is more elaborate. It is provided 
for in detail in Order LIIIb. of the Rules of the Supreme Court. 

Hoc Company Precedents, Part 1., p. 1438. An inquiry has to be made as 
1o the debts and liabilities, advertisements have to be issued, the consent 
of creditors has to be obtained. Such as do not consent must be 
paid off, or piovisions be made for paying their debts into Court. 

The Court may dispense with these requirements (sect. 56 (3)); but 
this jurisdiction is not excerciBed unless there arc special circumstances 
(Practice Note, W. N. (1930) 78), and the company may be put on 
terms. Re Antwerp Waterworks Co., W. N. (1931) 186. Ultimately, 
at the end of a month or two, the petition comes on and an order 
may or may not be made. If made, the order must be advertised. 

The London Steamboat Co., 31 W. R. 781; Canada N. W. Land Co., 

W. N. (1885) 61. 


In either case, (A.) or (B.), the Court may, if for any special Words “and 
leason it thinks fit to do so, order that the words “ and Reduced ” ^eduoe ^ , 
be added to the company’s name and used for a longer or shorter 
period. Sec sect. 57 (2) of 1929, replacing sect. 48 of 1908, under 
which these words had to be used, subject to the power of the Court 
in (A.) cases to dispense with them altogether. 

In making the order the Court approves a minute expressing the Minute, 
new condition of the capital, as to the form of which see Company 
Precedents, Part I., 15th ed., pp. 1101 et seq. and 1120; and this 
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minute, together with a copy of the order, has to be delivered to the 
Registrar, who gives a certificate, which completes the reduction. 
(Sect. 68.) 

This certificate is conclusive of the reduction, even though it is shown 
afterwards that the company had not by its articles any power to 
reduce (Re Walker and Smith, Limited, 72 L. J. Ch. 572), or that the 
special resolution for reduction was invalid. Ladies' Dress Association 
v. Pulbrook, (1900) 2 Q. B. 376. 

Occasionally the Court directs publication of the reasons for reduction. 
Truman, Hanbury d Co., (1910) 2 Ch. 498; Form 621, Company 
Precedents, Part I., 15th ed., p. 1101. 


Re-Organization of Capital 

Re-organization which involves no alteration of the memorandum of 
association may be effected by the appropriate resolutions without the 
sanction of the Court. Re Australian Estates, dc. Co., (1910) 1 Ch. 414. 

Where the re-organization involves an alteration of the memorandum 
of association and also either consolidation of shares of different classes 
or division of shares into shares of different classes, it was necessary 
under the Art of 1908 to comply with the provisions of sect. 45 of 
that Act, which involved a special resolution confirmed by the Court 
and a resolution passed by a majority in number of the shareholders 
of each class holding at least three-quarters of the issued shaie 
capital of such class, and confirmed as a special resolution. 

Where an alteration of the memorandum was necessary, not in¬ 
volving consolidation or division of classes of shares, the memorandum 
could be altered by a scheme of anangement under sect. 120 of 1908 
See Palace Hotel, Ltd., (1912) 2 Ch. nl p 442, and Re J. A 
Nordberg , Ltd., (1915) 2 Ch. 439. 

Sect. 45 has now been icpealed, and re-organization under that 
section must now be carried out under sect. 153 (replacing sect. 120 
of 1908). 

Rights accorded to preference shareholders do not necessarily inter¬ 
fere with the ordinary shareholders so as to require a meeting of the 
latter. Re Stemrt Precision Carburettor, W. N. (1912) 100; 28 
T. L. R. 335. 

Consolidation and subdivision may be carried out by one resolution. 
Re North Cheshire Brewery, W. N. (1920) 149. 

Re-organization may be effected after resolutions for winding up 
the company, all further proceedings in the winding up being stayed. 
Re Stephen Walters d Sons, Ld., W. N. (1926) 236. 

As to the form of proceedings, see pp. 468, 469, infra. 



CAPITAL 


Reserve Capital 

By sect. 49, a company may, by special resolution, determine that 
any part of its capital, not called up, shall not be capable of being 
called up except in the event of winding up. 

As to mortgaging reserve capital, see p. 276, infra . 
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CHAPTER VIII 

MEMBERSHIP 

Every company under the Act of 1929 is composed of members, 
though in contemplation of law it is an entity distinct from such 
constituent members, In the case of a company limited by shares, 
the terms “ member ” and “ shareholder ” are synonymous. A member 
is a shareholder, and a shareholder is a member. We have now to 
consider what it is which constitutes membership. It is a point of the 
first importance in the law of companies, and to answer it we must turn 
to sect. 25; that section provides as follows:— 

"25.—(1) The subscribers of the memorandum of a company 
shall be deemed to have agreed to become members of the company, 
and on its registration shall be entered as members in its register of 
members; (2) every other person who agrees to become a member of 
a company, and whose name is entered in its register of members, 
shall be a member of the company.” 

This section, it will be observed, deals with two classes:— 

(1) Those persons who have subscribed the company's memo¬ 

randum of association. 

(2) Those persons who have agreed to be members, and whose 

names are entered in the register. 

These and these only can strictly be called members in the sense 
of having acquired the full status of membership. NicoVs case (1885), 
29 Ch. D. 421. 

A person may, therefore, become a member or shareholder in any of 
the following ways:— 

(1) By subscribing the memorandum of association before its regis¬ 

tration. 

(2) By agreeing with the company to take a share or shares, and 

being placed on the register of members. 

(3) By taking a transfer of a share or shares, and being placed on 

the register of members. 

(4) By registration on succession to a deceased or bankrupt member. 

(5) By allowing his name to be on the register of members ox 

otherwise holding himself out or allowing himself to be held 

out as a member. See tn/ra, p. 112. 
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Subscribers to the Memorandum 

Every such subscriber becomes a member ipso facto on the 
incorporation of the company, and liable as the holder of whatever 
number of shares he has subscribed for. “ It is plain/ 1 said Lord 
Cairns in Evans* case (1867), L. It. 2 Ch. App. 430, “ that the original 
subscribers are, by the Act of Parliament, deemed to have taken the 
shares set opposite their names 11 ; the object being that the public 
might rely with confidence on the subscribers of the memorandum 
becoming members of the company. And see MigottVs case , 4 Eq. 
238. In the case of the subscribers of the memorandum, therefore, 
no allotment is necessary (Be London and Provincial dc. Co., 5 Ch. D. 
525); no entry on the register of members is necessary. NicoVs case , 
29 Ch. D. 444; Alexander v. Automatic Telephone Co., (1900) 2 Ch. 63. 
The subscriber is bound to take the shares from the company, and 
to pay for them on calls duly made like any other shareholder. 
Alexander v. Automatic, &c. Co., supra. He cannot in satisfaction of 
this obligation take a transfer of fully paid BhareB from another 
member; the only way he can possibly escape liability is by showing 
that all the shares have been allotted to others. Mackley's case , 
1 Ch. D. 247; Evans ’ case, supra. See also Re Esparto Trading Co., 
12 Ch. D. 191, where a subscriber who had not been placed on the 
register was nevertheless held liable after a lapse of nine years for the 
shares for which he had subscribed. 

But where the subscriber showed that his subscription was intended 
to be on behalf of his firm, and the shares were allotted to the firm, it 
was held that he had discharged his obligation. Dunster's case , (1894) 
3 Ch. 473. 

As to the subscriber's liability to pay, see infra, p. 103. 

A subscriber cannot repudiate on the ground of misrepresentation. 
Metal Constituents Co., (1902) 1 Ch. 707. 

Other Members 

To come next to the second class of persons dealt with by sect. 25 (2) 
--every other person who agrees to become a member, and whose 
name is entered in its (the company’s) register of members. 

Here the section contemplates two things:—(1) an agreement; 
(2) entry on the register. An agreement alone does not create the 
status of membership. It is a condition precedent to acquiring such 
status of membership that the shareholder’s name should be entered 
on the register. Per Fiy, L. J., NicoVs case , 29 Ch. D. 421; see 
further, infra, p. 97. 


Subscriber* t6 
memorandum 


Other 

members 
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The Agreement to take Shares 

*mentto There in no difference, as Chitty, J., said m Nicol's case, 29 Ch. D. 421, 
sharoe. between a rcm tract to take shares and any other contract. A formal 
agreement is not necessary. If, in substance, an agreement is made, 
the form is not material. Ritso's me (1877), 4 Ch. D. 782. To 
constitute a binding contract to take shares in a company, when such 
contract is constituted, as it usually is, by application and allotment, 
there must be an application by the intending shareholder, an allot¬ 
ment by the directors of the company of the shares applied for, and 
a communication by the directors to the applicant of the fact of 
such allotment having been made. In re Scottish Petroleum Co., 
23 Ch. D. 413, 430. 


Application for Shares 

An application for shares is usually made in writing signed by the 
applicant, but an application by word of mouth is effective. Bhxam's 
case, 33 Beav. 529; Levita’s me, L. R. 3 Ch. App. 36. An application 
is an offer by the applicant and, like any other offer, it may be with¬ 
drawn at any time before acceptance is notified to the applicant, or, 
if the acceptance is by post, at any time before the letter of acceptance 
is posted (Hebb's me, 4 Eq. 9; Dunlop v. Higgins, 1 H. L. C. 381; 
Henthorn v. Fraser , (1892) 2 Ch. 27; Wallace's me, (1900) 2 Ch. 671), 
and such withdrawal may be by word of mouth. Truman's case , 
(1894) 3 Ch. 272. Withdrawal by post is not effective unless it 
reaches the company before notice of allotment is posted. Byrne v. 
Van Tienhovcn, 5 C. P. D. 344. 

Application The general rule qui facit per alium facit per se applies to a (ontract 
by agent. to fake shares, and, accordingly, A. can authorize B. to apply for 
shares on A.’s behalf, and, if shares are allotted to A., he becomes a 
member. Barrett's case, 4 De G. J. & S. 416; Hannan's Empress , do. 
Co., (1896) 2 Ch. 643; Hindley's me, (1896) 2 Ch. 121. Nor is it 
essentia] that the agent should have actual authority: it is sufficient 
if he is held out as having authority. Thus, where A. gives B. an 
open letter authorizing him to apply, and gives him private instructions 
limiting the authority; here, if B. applies showing his authority 
but concealing the private instructions, A. is bound, though the 
Application is in contravention of the private instructions. Henry 
Bentley & Co., 69 L. T. 204. 

If A. applies for shares in a fictitious name and is allotted some, he 
will be held liable as a member in respect thereof, and his real name 
may be entered on the register. Pugh <md Sharman's me, 13 Eq. 566. 
Where an application is sent in the name of another not sui juris (e.g., an 
infant son), it has been held that the case is the same as if the applica¬ 
tion were sent in in a false or fictitious name, and the applicant 
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himself may be pat on the list of contributories (Pugh and Shar- 
man's case, 13 Eq. 566; Richardson's case, 19 Eq. 588; 0. B. 
Levita’s case , L. R. 5 Ch. App. 469); but there must, to constitute 
liability in such a case, be a contract, and there can be no contract 
where there is no intention of contracting. Coventry's case, Britannia 
Fire Association , (1891) 1 Ch. 203 (C. A.). 

Allotment 

Acceptance of an application for shares is ordinarily evidenced by 
what is termed allotment. Allotment means the appropriation to an 
applicant by a resolution of the directors of a certain number of shares 
in response to an application. Shares so allotted are not, in general, 
specific shares identified by number; the numbering is left till 
later. To be effective an acceptance of an application for shares 
must be unconditional. If it introduces a new term ( e.g ., says that 
the shares must be paid up at once under penalty of forfeiture), it is 
not an effective acceptance, and is to be regarded as a new offer made 
by the company which will not result in a contract unless accepted by 
the applicant. Leeds Banking Co., 2 Dr. & Sm. 415; Addinell's case , 
1 Eq. 225; Jackson v. Turquand, L. R. 4 H. L. 305. 

So, too, a resolution for allotment to a person who has not applied, 
though communicated to the allottee, is in point of law merely an 
offer by the company. 

To constitute a valid allotment there must, as a general rule, be a 
duly constituted board of directors. In re Homer District Consol. Gold 
Mims , 39 Ch, D. 546. But the rule in Royal British Bank v. Turquand , 
supra , p. 36, may sometimes render an allotment by an irregular 
board effective. And see Owen and Ashworth's Claim, (1900) 2 Ch. 272. 
And an allotment by a board irregularly constituted may be sub¬ 
sequently ratified by a regular board. Portuguese Consolidated Copper 
Mines, 42 Ch. D. 160. A director who has joined in an allotment to 
himself will be estopped from alleging the invalidity of the allotment. 
York Tramways Co. v. Willows (1882), 8 Q. B. D. 685. 

The duty of the directors as to allotment is clear. They are bound to 
act in good faith in the best interests of the company. London and 
Colonial Finance Corporation, 13 T. L. R. 576 (C. A.); Shaw v. Holland , 
(1900) 2 Ch. 305; Percival v. Wright, (1902) 2 Ch. 421. But it is 
generally considered that they may properly offer the shares to the 
existing shareholders at par or over, even though the shares stand at 
a higher price in the market: there is no duty to the company to hold 
out for the highest price. Hilder v. Dexter, (1902) A. C. 474. 

When first public Allotment may be made 

Prior to the Companies Act, 1900, directors had an absolute discre¬ 
tion as to when they should proceed to allotment; but the many 
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mischiefs which arose from companies going to allotment on a wholly 
inadequate subscription and merely for the purpose of paying 
preliminary expenses, led the legislature to interfere, and sect. 4 of 
the Act of 1900 and sect. 1 of the Act of 1907 imposed restrictions 
which, in substance, were re-enacted in sect. 85 of the Act of 1908, 
requiring the “ minimum subscription ” upon which the directors 
might proceed to allotment to be stated in the articles and in the 
prospectus. These provisions were, however, rendered practically 
useless by the practice which grew up of fixing seven shareB as the 
“ minimum subscription.” 

Sect. 85 of the Act of 1908, which defined the “minimum sub¬ 
scription,” and prohibited allotment of share's before the minimum 
subscription had been subscribed and the amount payable on appli¬ 
cation received by the company, has now been repealed and replaced 
by the restrictions on allotment which are contained in sects. 39 
and 40 of the Act of 1929, These sections provide as follows:— 

39.—(1) No allotment shall be made of any share capital of a 
company offered to the public for subscription unless the amount 
stated in the prospectus as the minimum amount which, in the opinion 
of the directors, must be raised by the issue of share capital in order 
to provide for the matters specified in paragraph 5 in Part I. of the 
Fourth Schedule to this Act has been subscribed, and the sum pay¬ 
able on application for the amount so stated has been paid to and 
received by the company. 

For the purposes of this sub-section a sum shall be deemed to have 
been paid to and received by the company if a cheque for that sum 
has been received in good faith by the company and the directors 
of the company have no reason for suspecting that the cheque wil) 
not be paid. 

(2) The amount so stated in the prospectus shall be reckoned 
exclusively of any amount payable otherwise than in cash and is in 
this Act referred to as “ the minimum subscription.” 

(3) The amount payable on application on each share shall not be 
less than five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the 
expiration of forty days after the first issue of the prospectus, all 
money received from applicants for shares shall be forthwith repaid 
to them without interest, and, if any such money is not so repaid 
within forty-eight days after the issue of the prospectus, the directors 
of the company shall be jointly and severally liable to tepay that 
money with interest at the rate of five per centum per annum from 
the expiration of the forty-eighth day: 

Provided that a director shall not be liable if he proves that the 
default m the repayment of the money was not due to any misconduct 
or negligence on his part. 
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<6) Any condition requiring or binding any applicant for stores to 
waive compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to 
any allotment of shares subsequent to the first allotment of shares 
offered to the public for subscription. 

By sect. 59 of the Act of 1947 no allotment is to be made of shares 
or debentures offered to the public by a prospectus generally ( i.e ., not 
to existing members or debenture holders) until the third day after 
that on which the prospectus is first issued or such later date as may 
be specified in the prospectus. See further p. 96, infra. 

40.—(1) A company having a share capital which does not issue 
a prospectus on or with reference to its formation, or which h&B 
issued such a prospectus but has not proceeded to allot any of the 
shares offered to the public for subscription, shall not allot any of its 
shares or debentures unless at least three days before the first allot¬ 
ment of either shares or debentures there has been delivered to the 
registrar of companies for registration a statement in lieu of pro¬ 
spectus signed by every person who is named therein as a director or 
a proposed diiector of the company or by his agent authorised in 
writing in the form and containing the particulars set out in the 
Fifth Schedule to this Act. 

(2) This section shall not apply to a private company. 

(3) If a company acts in contravention of this section, the company 
and every director of the company who knowingly authorises or 
permits the contravention shall be liable to a fine not exceeding one 
hundred pounds. 

It should be noted that it is no longer necessary to state the 
minimum subscription in the articles. Sect. 39 only applies to com¬ 
panies which invite the public to subscribe for shares, and does not 
apply to private companies or to companies which on their formation 
do not invite the public to subscribe and file a statement m lieu of 
prospectus unless and until these companies invite the public to 
subscribe. 

The prospectus means the prospectus on which the applicant sub¬ 
scribed. Roussdl v. Burnham , (1909) 1 Ch. 127. 

The words at the end of sub-sect. (1) of sect. 85 of the Act of 1908, 
“ has been paid to and received by the company,” were not satisfied 
by the giving of a cheque until the cheque was honoured (Mears v. 
Western Canada , <to. Co., (1905) 2 Ch. 353; National Motor , &c. 
Co,, (1908) 2 Ch. 228; Burton v. Bevan , (1908) 2 Ch. 240); but by 
sect. 39 (1) of the Act of 1929 “ a sum shall be deemed to have been 
paid to and received by the company if a cheque for that sum has 
been received in good faith by the company and the directors of 
the company have no reason for suspecting that the cheque will not 
be paid.” 
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As to the meaning of " the public/* see p. 354. 

Sects. 39 and 40 should be read in conjunction with sect. 41 of the 
Act, which provides as follows:— 

(1) An allotment made by a company to an applicant in contra¬ 
vention of the provisions of the two last foregoing sections of this 
Act, shall bn voidable at the instance of the applicant within one 
month after the holding of the statutory meeting (infra, p. 148) of 
the company and not later, or, in any case where the company is 
not required to hold a statutory meeting, or where the allotment is 
made after the holding of the statutory meeting, within one month 
after the date of the allotment, and not later, and shall bo so voidable 
notwithstanding that the company is in course of being wound up. 

(2) If any director of a company knowingly contravenes, or permits 
or authorizes the contravention of, any of the provisions of the said 
sections with respect to allotment, he shall be liable to compensate 
the company and the allottee respectively for any loss, damages, or 
costs which the company or the allottee may have sustained or in¬ 
curred thereby: Provided that proceedings to recover any such loss, 
damages, or costs shall not be commenced after the expiration of two 
years from the date of the allotment. 

An allotment made by directors before the minimum subscription is 
obtained is, as sect. 41 provides, voidable, not void, and the allottee is 
entitled to rescind the contract at any time within one month of the 
date of the statutory meeting. If the company is one to which the 
statutory meeting section (113) does not apply, the Act of 1908 fixed 
no time limit on the shareholder’s right to rescind short of his affirming 
the contract (Finance and Issue Co. v. Canadian Produce Corporation, 
(1905) 1 Ch. 37); but now, by sect. 41 (1), where the company is not 
required to hold a statutory meeting, or where the allotment is made 
after the statutory meeting, the limit of time is one month after the 
date of allotment. 

It iB not necessary that the rescinding shareholder should take 
actual legal proceedings to avoid the contract within the month. 
Notice of avoidance followed by prompt legal proceedings, though 
after the month, is sufficient. In re National Motor, dc. Co., (1908) 
2 Ch. 228. 

After allotment is once made, though irregularly, it is only voidable 
at the option of the shareholder. The company cannot insist on paying 
bock the application moneys, for the shareholder may prefer to keep 
the shareB. Burton v. Sevan, (1908) 2 Ch. 240. But he may still 
bring his action against the directors who have “knowingly con¬ 
travened ” the section to compel them to make good the loss occasioned 
to him by the irregular allotment, lb, 

11 Knowingly contravening ” the section means contravening it with 
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knowledge of the facto upon which the contravention depends,, It is 
immaterial whether the directors had knowledge of the law or not. A 
director merely hearing the minutes of a preceding meeting, at which 
the resolution for the irregular allotment has been passed, read, and 
voting for their confirmation, will not thereby be fixed with know¬ 
ledge so as to become liable under this section. Burton v. Bevan, 
(1908) 2 Ch. 240. The Court, it seems, has no jurisdiction to 
restrain directors by injunction from going to allotment in contra¬ 
vention of sect. 39, and it is said the proper remedy is by action 
against the directors for breach of their statutory duty. Finance 
and Issue Co. v. Canadian Produce Corporation, (1905) 1 Ch. 37. 
This seems to be a lame conclusion. 

It will be observed that sect. 39 of the Act applies only to the 
first allotment of shares offered to the public for subscription, 
whereas sect. 5 of Sclied. IV., Part I. (aB to the statement of 
the minimum subscription in the prospectus), applies to all shares 
offered to the public for subscription. Neither provision affects in 
any way an allotment of shares not offered for public subscription, 
e.g., offered to a limited circle of friends or relations. 

Notice of Allotment 

“ I think,” said Loid Cairns in Pellatt’s case , L. R. 2 Ch. App. 527, 
on p. 535, “ that where an individual applies for shares in a company, 
there being no obligation to let him have any, there must be a response 
by the company, otherwise there is no contract and this statement 
of the law has always been accepted. The communication of the 
acceptance need not necessarily be in writing, but it must be com¬ 
municated in some way, whether by writing or verbally, or by conduct. 
Gunn's case , L. R. 3 Ch. App. 40. A letter demanding payment may 
be a sufficient notification of acceptance. Forget v. Cement Products 
Co. of Canada, W. N. (1916) 259. Primd facie notice of allotment 
must be given to the applicant or to his agent duly authorized to receive 
notice of allotment. Levka's case, 5 Ch. App. 489; De Rosaz’s case , 
21 L. T. 10. It depends on the facts of each case whether an agent 
to apply for shares has implied authority to receive notice of allotment. 
Robinson*8 case , 4 Ch. App. 330; Wallis* case , L. R. 4 Ch. App. 325, n. 
Thus, if A., in applying, says, Give notice of allotment to B., and 
notice is so given, that is sufficient. De Rosaz*s case (1869), 21 L. T. 
10. An applicant may waive notice of allotment, and there are other 
cases in which notice of allotment is not necessary to complete the 
contract, e.g., where, by virtue of some agreement upon recon¬ 
struction or amalgamation, the company is under an obligation to 
allot the shares, and a person, entitled to an allotment in response 
to a circular calling on him to come in, claims allotment of his 
shares. In such case notice of allotment is not necessary (Gunn's 
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ooB) L. B. 3 Ch, App. 40), unless the circular shows that the 
offer is intended to invite application, not acceptance. Wallace's 
case, (1900) 2 Ch. 671. In any case in which the company, by 
letter or otherwise, in effect offers a specified numbor of shares to 
a person and he writes back accepting them, no further notice of 
allotment is ncressary. 

Allotment and notice after incorporation, in response to an applica¬ 
tion before incorporation, is sufficient to constitute a complete contract 
(Downes v. Ship, L. B. 3 H. L. 343; Lawrence's case , 2 Ch. App. 412), 
for in such a case the application operates as a continuing offer and 
matures, on acceptance by the company after incorporation, into a 
contract. 

By sect. 59 of the Act of 1947 where shares or debentures are offered 
by a prospectus issued to persons other than the existing holders no 
allotment is to be made until the third day after the day on which 
the prospectus is first issued or on such later day as may be specified 
in the prospectus. This date is to be known as “ the opening of the 
subscription list.” Applications made in pursuance of such a prospectus 
shall not l>e revocable until after the expiration of the third day after 
the date of the opening of the subscription lists. By sect. 60 of the 
Act of 1947, where a prospectus states that application has been or 
will be made for the shares or debentures to be dealt with on any stock 
exchange any allotment made on an application under the prospectus 
shall be void (1) if permission has not been applied for before the third 
day after the first issue of the prospectus or, (2) if permission is refused, 
before the expiration of three weeks from the date of the closing of 
the subscription lists. Where permission has not been so applied 
for or has been refused within three weeks, tho money must be returned 
and, in default, the directors Income liable to refund it. See sect. 60, 
p. 679, infra. 

A new company must not commence business so long as it may 
become liable to repay money under this section. (Sect. 60 (5) of 1947.) 

As a general rule, notice of allotment may be given by post ( House - 
hold Fire, &c. Insurance Co. v. Grant, 4 Ex. D. 216; Henthom v. 
Fraser, (1892) 2 Ch. 27), and in such case the contract is complete 
when the letter is posted, even though it is never received. Harris' 
case , 7 Ch. App. 587. But handing to a postman in the street who is 
clearing a pillar-box is not enough. London and Northern Bank , 
Ex parte Jones, (1900) 1 Ch. 220, 

If notice of allotment is disputed, the onus is on the company to prove 
the notice (Reidpath's case, 11 Eq. 86); but this onus it may discharge 
by proving acts on the part of the alleged member going to show that 
ho was aware of the allotment and assented to it. Crawley's case 
(1869), 4 Ch. App. 322; Richards and Home Assurance Associa¬ 
tion, Re, L. B. 6 C. P. 591. Notice of allotment, if brought home 







to the allottee, not from the company hot aliunde, will bind 1 him 
(Wallis' ease , L. K. 4 Ch. App. 325, n.), e.g., if the allottee is present 
at a board meeting at which the allotment is resolved on. Saloon 
Steam Packet Co., Re, W. N. (1867) 259. 

In Crawley's case, supra, C. had applied for Bhares that were not 
allotted to him for fourteen months, and accordingly he might have 
refused the allotment on the ground that it was not made within a 
reasonable time. No notice of the allotment was given to him, but 
some months afterwards, he, at the request of B., signed a blank 
transfer of the shares, and that was held sufficient to show that he must 
have known of, and assented to, the allotment. “ I think that after 
that act," said Selwyn, L. J., p. 328, u he cannot be heard to say that 
he did not know of the allotment, or that it had not been communicated 
to him.” 

A letter of allotment and letter of renunciation or any other docu- Stamp, 
ment having the effect of a letter of allotment of any company had, by 
the Stamp Act, 1891, to be stamped with a penny stamp. But by sect. 9 
of the Finance Act, 1899, a duty of 6 d. was substituted for the Id. duty 
when the nominal amount which is allotted or to which the letter of 
allotment relates is not less than 5/. These duties were increased to 
Is. and 2d. respectively by sect. 52 of the Finance Act, 1947. A separate 
duty is charged in respect of letters of allotment and renunciation 
although entered in the same document. An unstamped letter of allot¬ 
ment, if posted or delivered, is still an effective acceptance of the 
application. Re Whitley Partners , 32 Oh. D. 337. 


Entry on Regiitor 

Where membership is constituted otherwise than by subscribing the Entry on 
memorandum of association, entry in the register of members is, by 
sect. 25, made a condition precedent to membership. The complete to^mp^ce 
status of membership in such case is not acquired unless and until it membership 
can be predicated of the person that he is, within the words of the 
section, one <( who agrees to become a member of a company, and 
whose name is entered in its register of members.” 

An allotment of shares is merely a contract until it is completed 
by registration. Re Florence Land Co., 29 Gh. D. 421. 

In this respect there is an essential difference between the 
requisites of membership as regards persons who subscribe the 
memorandum, and those who otherwise agree to become members. 

The former, as we have seen (p. 89), become ipso facto, on the 
registration of the company, members irrespective of entry in the 
register of members; but the latter do not become members until 
agreement, plus entry in the register. This distinction is recognised 

P. 7 
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in NiooVi cm, 29 Ch. D. 421. In that case A. had agreed to take 
shares, and shares had been allotted to him; but his name had not 
been entered in the register. After some years, the agreement for 
membership not having been acted on, a winding-up order was made, 
and it was sought to place A. on the list of contributories, on the 
ground that he was a member. The learned judges were all of 
opinion that he had never become a member, that he had only agreed 
to be a member. 


Cotton, L. J., said that the question was, whether, under the circum¬ 
stances, A. had become an actual member or had only agreed to 
become a member, and stated that “ there was in this case no actual 
membership, although it would have been possible, if proper proceed¬ 
ings had been taken, to render the membership complete. 1 * 

The result, therefore, in the case of an agreement to take shares not 
perfected by entry on the registry, is that there is an agreement which 
the Court may or may not think ought to be specifically enforced, but 
there is no membership. 

So, loo, if B. takes a transfer of shares from A., and the company 
rightly or wrongly refuses to register such transfer, B. is not a member, 
although either A. or B. can enforce registration of the transfer under 
sect. 100 of the Act. 

Nor is the rule, that entry in the register is necessary to establish 
the status of membership, in any way at variance with the rule as to 
settling the list of contributories in winding up, namely, that a person 
who has agreed to become a member, and whose name is not, but ought 
to be, on the register, is to be included in such list, for in a winding up 
the Court has full power to rectify the register of members (sects. 100 
and 203 of the Act); but even in contributory cases the Court will not 
exercise this power unless the agreement relied on is one which, at the 
commencement of the winding up, the company waB entitled to have 
specifically enforced. Armot's case , 3fi Oh. D 702. 

TCmovjffrom above-mentioned cases must also be distinguished from those 

register. in which a person who has acquired the full status of membership 
is afterwards wrongfully removed from the register, as, for example, 
in consequence of a forged transfer. In such a case the person 
remains a member; he has acquired the full status, and the wrongful 
removal of his name does not affect his membership. Barton v. 
X. & N. W. Rail Co,, 24 Q. B. D. 77; Re Bahia , dc. Co., L. B. 3 Q. B. 
Cases, 584, 595. 

Moreover, it has been held that where shares are allotted subject to 
condition. a condition, and the name of the allottee is entered in the register with 
words expressly referring to the condition, he has not obtained the 
complete status of a member. Spited v. Chime Corporation (1899), 
80 L. T. 347. The same result followed where the defendant signed 
an application form by reason of a fraudulent representation by the 
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company’s agent that it was merely a matter of form. Humphrey 
and Denham v. Kavanagh, 41 T. L. B. 376. 

Mere entry of a person’s name on the register cannot make him a 
member if there is no contract. 


Delay in Allotment 

It is an implied term in an application for shares that the offer Delay in 
must be accepted within a reasonable time, and, if it is not, the ■llotment. 
applicant is entitled to repudiate the allotment. See Crawley's case 
L. R. 4 Ch. App. 322, and Ramsgate Victoria Hotel v. Montefiore , L. R. 

1 Ex. Oases, 109. What is a reasonable time must depend on circum¬ 
stances; but an allottee who receives notice of allotment, after a 
reasonable time has expired, must exercise his right of repudiation 
promptly. If he does not, he will be bound; d fortiori if creditors’ 
rights have intervened by a winding up. Boyle's case , 33 W. R. 450; 

Crawley'8 case , supra . 


Conditional Applications 

Sometimes an application for shares is made subject to a condition appUcatioM. 
precedent, e.g. y A. writes to a hotel company saying, If you will give 
me an order for furniture, I will take up fifty shares in your capital, 
which please allot. In such case an allotment disregarding the 
condition may be repudiated by the allottee; for where there is a 
conditional application for shares and an unconditional allotment 
there is no contract constituted. The parties are not ad idem. Rogers' 
case and Harrison's case (1868), L. R. 3 Gh. App. 633; Wood's case , 

3 De G. & J. 85; Shaw's case , 34 L. T. 715; Wood's case , 15 Eq. 236. 

The condition need not be contained in the letter of application. It is 
sufficient if the letter containing the condition reach the directors 
before allotment. Roger's case , Harrison's case , supra . But in such 
cases if, after notice of allotment before the condition is complied 
with, the allottee abstains from repudiating, he will be taken to have 
waived the condition and be bound. Wheatcroft's case , 29 L. T. 324. 

A distinction of a very material kind exists between an application 
with a condition precedent annexed, and an application with a collateral 
agreement or a condition subsequent. In the latter case the applicant 
on allotment becomes a shareholder in presenti absolutely, with only 
a right to enforce (if valid) the collateral agreement or condition 
subsequent against the company. Elkington's case (1867), L. R. 2 
Ch. App. 511; Fisher's case and Sherington's case (1885), 31 Ch. D. 

120; Bridget's case (1870), L. R. 5 Ch. App. 305; and Thomson's case 
(1865), 4 De G. J. & S. 749, are good illustrations of the distinction# 

7(2) 
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Where a person applies for and takes an allotment of shares in 
Company A. believing it to be Company B., he may in Borne cases be 
entitled to repudiate membership if he acts promptly on discovering 
his mistake. International Society of Auctioneers and Valuers , Baillie's 
case , (1898) 1 Oh. 110. 


Who may take Shares 

take shares Any person not under disability may become a member; a married 
woman is under no disability since the Law Reform (Mairicd Women, 
Ac.) Act, 1935; a foreigner may take shares (Princess of Reuse v. 
Bos , L. R. 5 H. L. 193); a company having power (o take shares may 
become a member (Re Burned's Banking Co., 3 Ch. App. 112). This 
sometimes causes confusion where Company A holds shares in Company 
B and Company B also holds shares in Company A, and sometimes 
facilitates fraud or trickery. Now by sect. 80 of the Act of 1947, a 
company cannot be a member of its holding company and any allotment 
or transfer of shares in a company to its subsidiaiy or a nominee for its 
subsidiary is void. 

There are exceptions in the case of a company which is an exccuror 
or trustee whore shares were already held before the company btcame 
a subsidiary; but in this case the right of voting cannot be exercised. 
An infant may become a member, subject, however, to the right to 
repudiate shares when he attains majority. Capper's Case , 3 Ch. App. 
458; Pugh and Sharman's case , 13 Eq. 566. Till disaffirmed, the infant’s 
contract is valid. 


Typical Examples of Contracts to take Shares 

Examples of (a) A. applies to the company foT an allotment of a specified number 
JS<iihRres ) fl h Rr(,8 > an( * to accept the same or any less number that may 
be allotted to him. In response to this application, the directors 
resolve that a specified number of shares bo allotted to bim, and 
notice of such allotment is given to him. This constitutes the agree¬ 
ment, and his name should at once be entered on the register. 

(b) The company allots or offers to A. a specified number of shares, 
and A. notifies to the company his acceptance of the shares so offered. 
The agreement is complete, and A. should be entered in the register. 

(c) A. authorizes some agent to apply for shares on his behalf, and 
such agent applies accordingly. The shares are allotted to A., and 
notice is given to him as above, and he is duly registered. He is a 
member. 

(d) A. being the holder of shares, transfers them by an instrument 
complying with the regulations of the company to B.; B. takes the 



transfer to die company, and the company passes it and places B. on 
the register. In this cose, B. becomes a member in respect of the 
shares comprised in the transfer, and his name should be entered in 
the register in the place of A.’b. 

(e) A. accepts office as a director of the company. The regulations 
of the company state that the qualification of a director is so many 
shares, and that, unless he acquires such qualification within (say) a 
month after the incorporation of the company, he is to be deemed to 
have agreed to take the shares from the company, and is to be 
registered accordingly. A. does not take up the shares within the 
month, and shortly afterwards he is, by the officers of the company, 
placed on the register as the holder of such shares. He thereby 
becomes a member in respect of such shares. By accepting the office 
he is regarded as in effect agreeing to comply with the regulations, 
and by placing him on the register the company accepts his offer; and 
see p. 173, tw fra. 

(f) A., who has not applied for shares, is informed that he has been 
registered as a holder of a specified number of shares in a company. 
He signs a proxy paper in respect of such shares, or otherwise acts 
as the owner of such shares. He is estopped from denying that he 
is the holder of such shares. Crawley's case, 4 Ch. D. 322. 

(g) A. applies for shares on the footing that he is not to be liable 
thereon for the full amount, and the company allots shares which 
involve the full liability. A. nevertheless exercises acts of ownership, 
e.g.j by selling some and obtaining proxies. A. is bound. Re Rtiihvay 
Time Tables , Ac. Co ., 42 Ch. D. 98. 

The cases under the last two heads come to this: that a person is to 
be regarded as a member if his name is on the register of members 
with his consent, or if he is estopped from denying that he is registered 
with his consent. He may not have applied. The shares may have 
been placed there without his consent and contrary to his wishes, but 
if he assents to his name being on the register, he is to be considered 
a member of the company. 

Mere entry of a person’s name on the company’s register, however, 
without agreement or assent is not enough. Thus, if a director 
resigns before the time for taking up his qualification shares has 
expired, and the company has, notwithstanding, entered his name on 
the register, without his assent, as the holder of the qualification 
shares, he may oompel the company to take his name off the register. 
SaMsbury-Jones and Dale's case , (1894) 3 Ch. 356. So, too, if a man’s 
name is put ou the register upon the application of some person 
professing to act as his agent, but without any authority in fact, the 
company can be compelled to take the name off. Ormerod's case , 
(1894) 2 Ch. 474. Or, again, where a man applies for shares, but 
withdraws his application before acceptance; if, nevertheless, the 
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company allots and puts his name on the register, he may have it 
taken off* Hebb's case , 4 Eq. 9; Truman's case , (1894) 3 Oh. 272. 

A person improperly registered as a transferee of a share is not 
bound, and may have his name taken off the register. Heritage's case, 
9 Eq. 5; CartmeU's case, 9 Ch. App. 691. 

The above are all cases of persons sui juris. In the caBe of persons 
not sui juris, such as infants or lunatics, a contract to take shares is 
voidable ( Lumsden's case, 4 Ch. App. 34; Ebbelt's case , 5 Ch. App. 
302; Capper's case , 3 Ch. App. 458; Yeoland Consols, 58 L. T. 922; 
Symons' case, 5 Ch. App. 298), but valid till disaffirmed. If an infant 
repudiates, he cannot recover money paid, unless the shares were of 
no value at all. Hamilton v. Vaughan-Sherrin, &c. Co., (1894) 3 Ch. 
589; Steinberg v. Scala (Leeds), Ltd., (1923) 2 Ch. 452. 

Specific Performance 

The Court has jurisdiction to decree specific performance of a 
contract by a person to take, or by a company to allot, shares (New 
Brmswick, dec. Land Co. v. Muggeridge, 1 Dr. & Sm. 363; Oriental 
Inland Steam Co. v. Briggs (1861), 31 L, J. Ch. 241; Odessa Tram¬ 
ways Co. v. Mendel (1878), 8 Ch. D. 235); but tbe matter is one 
of judicial discretion, and if before action brought all the shares 
have been allotted to other persons, the only remedy of a plaintiff 
claiming an allotment is an action for damages for breach of con¬ 
tract. Ferguson v. Wilson (1866), 2 Ch. App. 77. A company 
may, by delay, disentitle itself to obtain specific performance. 
NicoVs case , 29 Ch. D. 421, 


Cesser of Membership 

A person may cease to be a member of a company— 

(1) By transferring his shares to another person. In such case, 

the transferor ceases to be a member so soon as the transferree is 
registered, but not before. After registration the transferor is 
still liable to be placed on the B. list of contributories as a past 
member, if the company is wound up within a year. Stanhope's 
case , L. R. 1 Ch. App. 161; Heritage's case , 9 Eq. 5. 

(2) By his shares being forfeited. Dawe's case , 6 Eq. 232. 

(3) By his shares being sold by the company under some provision 

in its articles (e.g., for enforcing a lien), and by the purchaser 
l>eing registered as holder in his place. 

(4) By death: but in such a case the deceased member’s estate 

remains liable until the registration of some person entitled 
under a transfer from his executors or administrators. J Howard 
v. Wheatley, 3 De 6. M. 4 0.628; Baird's case , 5 Ch. App. 725 



(5) By » valid surrender. Trevor v. Whitworth, 12 App. Cos/409. 

(6) By the trustee in bankruptcy of an insolvent member disclaiming 

his shares. See Bankruptcy Act, 1914, s. 54. 

(7) By rescission of the contract of membership on the ground of 

misrepresentation (p. 113) or mistake (p. 100). This, however, 
docs not apply to shares subscribed for in the memorandum 
of association. 


Liability to pay for Shares 

The terms of the Act of 1929, and in particular the provisions of 
seels. 20 and 157, leave no doubt, in the case of a company limited by 
shares, about the obligation of shareholders to pay to the company the 
full amount of their shares. The words of the section limiting the 
liability of members to “ the amount unpaid on their shares, 1 * can only 
mean, as Lord Macnaghten pointed out in the Ooregum case , (1892) A. C. 
145, that the liability of the member continues so long as anything 
remains unpaid on his shares. Nothing but payment, and payment in 
full, can put an end to the liability. “ But all this legislation,” said 
his Lordship, on p. 144, “ proceeds on the footing of recognizing and 
maintaining the liability of the individual member to the company 
until the prescribed limits are reached.” Under the Act of 1862 the 
shares could be paid for either in money, or, with the company’s 
consent, money’s worth. Baghn Hall Colliery Co., 5 Ch. App. 
346, But by sect. 25 of the Companies Act, 1867, the legislature 
restricted the power to pay otherwise than in cash by providing that 
any shares should be deemed to have been issued and to be held 
subject to the payment of the whole amount thereof in cash unless 
the same should have been otherwise determined by a contract duly 
made in writing and filed with the Registrar of Companies at or 
before the issue of such shares. Whilst this section was in force 
it followed that once a share was issued it had to be paid up in 
full in cash unless a sufficient contract providing for some other 
mode of payment was duly filed before such issue. See, further, 
infra, p. 107. The cash payment section was repealed by the Com¬ 
panies Act, 1900, and the Act of 1929 leaves that repeal untouched. 
Hence shares, whether subscribed for in the memorandum or other¬ 
wise taken, may now be paid up in money or (with the consent 
of the company) in money’s worth, e.g., by making over to the 
company property or rendering to it services (Baghn Hall Colliery 
Co 5 Ch. App. 346); but it is necessary within one month after 
allotment to deliver to the registrar for registration a contract con¬ 
stituting the title of the allottee to the shares. See p. 106, infra. 
Failure to do this does not render the allottee liable to pay for the 
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shares, and the time may be extended. See p. 106; see also WiUcin$on> 
Sword Co., Ltd., W. N. (1913) 27; 29 T. L. R. 242 (where a contract was 
allowed to be filed twenty-four years after the formation of the company 
m respect of shares for which the memorandum had been subscribed). 

It is now well settled that, if a valid contract be made for the 
acceptance by the company of specified property or services of 
substantial value in payment or part payment of shares, the Court 
will not, whilst the contract stands, inquire into the value of the 
consideration even at the instance of the liquidator. Pell's case , 
5 Ch, App. 11; Re Baglan Rail CoJUery Co., 5 Ch. App. 346; Re 
Wragg , Ltd., (1897) 1 Ch. 796. See also Re Theatrical Trust , (1896) 
1 Ch. 771; Re Innes d Co., (1903) 2 Ch. 254; and, as to future 
services, PeUatt's case , L, R, 2 Ch. App. 627, and Gardner v. Iredale, 
(1912) 1 Ch. 700. 

The result of these decision is that a company may and sometimes 
does issue paid-up shares at what is in effect a discount, by taking 
as the cash equivalent of payment property worth in the market 
much less than the nominal amount of such shares, and the transaction, 
though an abuse of the Acts, cannot practically be upset; but, except 
in this way, it was not before 1929 permissible or practicable to issue 
shares on a cash basis at a discount, nor can shares lie issued by way 
of bonus. Ooregum Gold Mining Co. of India v. Roper , (1892) A. C. 
126; Eddystone Marine Insurance Co., (1893) 3 Ch. 9. 

After allotment, calls must be paid in cash. As to the meaning of 
4t cash,’* see p. 108, infra. Where under a scheme of arrangement the 
company agreed to accept “ deferred creditors’ certificates ** of another 
company in payment of calls, the shares were held not to be fully paid 
for the purposes of the liquidation of the first-mentioned company. 
Re White Star Line , (1938) Ch. 468. 

Where, however, the contract is fraudulent or shows on the face 
of it that the consideration given to the company is illusory, or is 
clearly not equivalent to the nominal value of the shares, the shares 
cannot to this extent be treated as fully paid. Re Wragg, Ltd., ubi 
sup., at p. 836; Hong Kong d China Gas Co. v. Glen , (1914) 1 Ch. 627 
(an agreement to allot as fully paid a certain proportion of all future 
increases of capital). And the shareholder may be held liable to pay 
for the shares in full. Re James Pitkin d Co., W. N. (1916) 112. 

By sect. 47 of the Act of 1929 the issue of shares at a discount is 
now authorized, but subject to the leave of the Court and to very 
special provisions. See Appendix, p. 507. 

It may he doubted whether companies will make much use of 
this liberty, having regard to the necessity for an application 
to the Court and to the many ways in which a similar result can be 
obtained indirectly, as by issuing shares for a consideration other 
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than cash ox totting shares of a low nominal value carrying the 
same rights as shares of a higher nominal value. 

Under sect. 43 of the Companies Act, 1929, a commission may be 
paid for subscribing for shares, and thus in effect the rule that 
shares may not be issued at a discount is still further relaxed: that is, 
the financial result to the company is the same as if the shares were 
issued at a discount; but as a matter of form the transaction is correct: 
the shares are fully paid up by the subscriber, and the commission 
is paid him by the company out of its funds as part of its business 
expenditure. The payment must, however, be in the nature of a 
commission for services rendered and not a discount allowed to the 
subscriber, who does nothing beyond subscribing for the shares in the 
usual way (Kealinge v. Paringa Consolidated Mines , 1Ltd., W. N. 
(1902) 15); and by sect. 43 (1) (b) of the Act of 1929 the amount or 
rate per cent, must not exceed 10 per cent, of the price at which the 
shares are issued. 


Who is Liable 

The registered holder of a share is the person liable in respect Who is liable, 
of anything unpaid on the share, and it makes no difference whelher 
he is the beneficial owner of the share or a mere trustee, nor, in the 
latter case, whether the company is or is not cognisant of the trust. 

Chapman and Barker's case , 3 Eq. 361. The cestui que trust cannot 
be made liable either as shareholder or as u contributory (Bunn's case , 

2 De G. F. & J, 275, 300; Somervail v. Cree s 4 App. Cas. 618), for there 
is no privity of contract between him and the company. 

The liability of the registered holder to pay arises in most cases from 
the operation of sect. 20 (2) of the Act, which expressly provides that 
" all money payable by any member to the company under the memo¬ 
randum or articles, shall be a debt due from him to the company ”; and 
the articles generally provide that calls and instalments made payable 
by the terms of issue shall be paid when due by the bolder to the com¬ 
pany. See M Calls,” p. 134. Sometimes, however, the articles are 
defective in this respect, and in such cases it is necessary to resort to 
the contract under which the shares were issued, and to rely on the 
promise therein to pay the whole or part by specified instalments. 

In a winding up the liability to pay whatever may be called for arises 
under sect. 157 of the Act. Where the holder dies, his estate remains 
liable in respect of his share until some other person is registered as 
the holder thereof. When the holder transfers and the transferee 
iB registered, the transferee becomes liable to pay all moneys subsequently 
becoming payable in respect of the share. See infra , p. 119. But though 
a person has by transfer, forfeiture, or surrender, ceased to be a 
member, he still remains secondarily liable in the event of a winding up 
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commencing within one year after he ceased to be a member. Sect. 157 
of the Act. 


Returns as to Allotments and Filing Contracts with 
Registrar 

The cafeh payment section of the Act of 1867 was repealed because 
it was found to operate very harshly at times on persons who had given 
full consideration for their shares and were not aware of the non- 
compliance with the section; but the policy of the law which dictated 
the section remains the Rarne, that is to say, that persons dealing with 
the company, and shareholders of the company also, arc entitled to 
know the nature of the quid fro quo for which shares have been issued 
as fully paid by the directors of the company. In repealing this 
section the legislature has therefore, in pursuance of this policy, made 
provision by sect. 42 for the company promptly delivering to the 
registrar particulars of all allotments from time to time made. The 
substituted section runs as follows:— 


Return ob to 
allotments. 


42.—(1) Whenever a company limited by shares or a company 
limited by guarantee and having a share capital makes any allotment 
of its shares, the company shall within one month thereafter deliver 
to the Registrar of Companies for registration— 

(a) a return of the allotments stating the number and nominal 

amount of the shares comprised in the allotment, the names, 
addresses, and descriptions of the allottees, and the amount 
(if any) paid or due and payable on each share; and 

(b) in the case of shares allotted as fully or partly paid up other¬ 

wise than in cash, a contract in writing constituting the title 
of the allottee to the allotment, together with any contract of 
sale, or for services or other consideration in respect of which 
that allotment was made, such contracts being duly stamped, 
and a return stating the number and nominal amount of shares 
bo allotted, the extent to which they are to be treated as paid 
up, and the consideration for which they have been allotted. 

The section also provides for delivering particulars as to oral con¬ 
tracts and imposes penalties for default, and gives the Court power 
to extend the time for delivery in certain cases, a remedy first given 
by the Act of 1898. Be Wilkinson Sword Co W. N. (1913) 27; 
29 T. L. R. 242, Neglect to file the required contract or particulars 
will not, as under sect. 25 of the Act of 1867, below referred to, render 
the shares liable to payment in cash, but will expose the directors 
and other officials of the company to heavy penalties. 

In case of default in filing any returns, any shareholder or creditor 
can now apply to th$ Court for an order directing the company to 
make good the default. (Sect. 315.) 
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Decisions on Sect. 25 (now repealed) of the Companies Act, 

1867 

Sect. 25 of the Companies Act, 1867, ran as follows:—“ Every Filing of 
share in any company shall be deemed and taken to have been issued 26 

and to be held subject to the payment of the whole amount thereof in of Act, 1867 
cash, unless the same shall have been otherwise determined by a 
contract duly made in writing and filed with the Registrar of Joint 
Stock Companies at or before the issue of such shares.” 

The result was that, to use Bowen, L. J.’s language in Londoti 
■Celluloid Co., 39 Ch. D. 204, “ there is a statutory liability to pay the 
whole amount in cash, which can only be avoided under the statute in 
one way, namely, by a registered contract.” A registered contract 
under sect. 25 did not, however, it must be remembered, exempt the 
shares from being paid up in full; the section only regulated the mode 
of payment. See Lindley, L. J., In re Addlestone Linoleum Co. (1887), 

37 Ch. D. 205. It did not affect the quantum or the adequacy of the 
consideration. That was regulated by the Act of 1862, read in the 
light of the decisions cited on p. 104. 

Sect. 25 was, as above mentioned, repealed (by sect. 33 of the Act 
of 1900); but this repeal has not affected the power of the Court to 
grant relief under the Act of 1898. Re Brutton and Bur my. Ltd., 

(1901) 1 Ch. 637; Wilkinson Sword Co., W. N. (1913) 27. 

The commonest cases for relief under the Companies Act 1898, 

•have been as follows:— 

(a) Where no contract in writing at all was filed 11 at or before the 
issue ” of the shares. See Jackson & Co., (1899) 1 Ch. 348. 

{b) Where a contract was filed at or before the issue, but it was 
insufficient— 

(i) Because it was not made between the proper parties. 

See Smith v. Brown, (1896) A. C. 614. 

(ii) Because it was not signed by both parties. New 

Eberhardt Co., 43 Cb. D. 118. 

(iii) Because it did not specify or correctly specify the 

consideration or the general nature of the con¬ 
sideration. Jackson & Co., (1899) 1 Ch. 348. 

(iv) Because it did not state the number of shares to be 

allotted under it or gave merely an option to take 
shares instead of cash. Transvaal Exploring Co. v. 

Albion (Transvaal) Gold Mines, (1899) 2 Ch. 370. 

(v) Because the shares were subscribed in the memorandum 

and the only contract filed was filed some time 
afterwards. Whitehead & Brothers , (1900) 1 Ch. 

804. 
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The application in the Chancery Division is commonly made by 
motion, bnt may properly be by summons adjourned into Court 
(Whitefnurs Financial Co. t (1899) 1 Ch. 184; Re Dowson , W. N. 
(1889) 222); in the winding-up Court it should be in Court. Concesnonc 
Acquisitions Syndicate , 68 L. J. Ch. 49. 

The application must be supported by affidavit. The affidavit 
must not bnicly Btate that the omission to hie was accidental or due 
to inadvertence, but must set out the circumstances. Victoria Brick 
Worked. N. (1898) 162; see, further, Company Precedents, 15th ed., 
Part I. } p. 1212. 

The section used the term “ cash.” This did not mean exclusively 
current coin. If the company owed to A. 100?., presently payable, and 
A. owed the company 100?., also presently payable in respect of his 
shares, and it was agreed between the parties that the one sum should 
be set off against the other, that amounted to payment in cash within 
the section. Tt was not necessary to go through the idle form of the 
company handing the 100?. over and the allottee handing it back again. 
Spargo'scase, 8 Ch. App. 407; White's case, 12 Ch. D. 517. Some doubts 
were thrown on these cases by Lord Halsbury’s observations in 
Johannesburg Hotel Co ,, (1891) 1 Ch. at p. 129 (C. A.); but the Privy 
Council .subsequently expressed a very clear opinion that Spargo’s case 
was ughtly decided. Larocque v. Beauchemin } (1897) A. C. 358; North 
Sydney Investment , Ac. Co. v. Higgins , (1899) A. C. 263. 


Annual Summary of Capital and List of Members 

By sects. 108 and 110 of the Act of 1929, every company having 
a share capital must every year make an annual return containing 
a list of members and summary of shares issued, calls paid, directors, 
secured debts, &c. See Appendix, pp. 525, 526. By these sections 
the return was to be made up as on “ the fourteenth day after the 
fiist or only ordinary general meeting in the year, ’’ and it had to be 
completed within twenty-eight days after the “first or only general 
meeting in the year. But now, by sect. 52 of the Act of 1947, a company 
need not make an annual return in the year of its incorporation or in 
the following year if it is not required to hold an annual general meeting 
in that year. The date of the annual return under sect. 108 is now the 
fourteenth day after Ihe annual general meeting. 

The copy of the annual return forwarded to the registrar and the 
certificate as to any balance sheet included in the return, and any 
certificate as to the annual return of a private company must be signed 
both by a director and by the secretary. (Act of 1947, s. 55.) 

The annual Tpturn must include a certified copy of the last balance 
sheet and the auditors’ report. The annual return must also state 
where the register is kept, if it is not kept at the registered office and 



specify the particulate as to the secretary which must be contained in 
the register of directors and secretaries. See sect. 53 of the Act of 
1947, infra , p. 675. 

The ropy of the balance sheet to be included must include a copy 
of every balance sheet laid before the company in general meeting 
during the period to which the return relates, and the return must 
include a copy of the directors' report accompanying the balance sheet. 

A private company must now include a copy of its balance sheets 
and annexed documents, unless certain conditions are complied with. 
See p. 379, infra. 

“ Year ” no doubt means the year commencing 1st January and ending 
31st December. Gibson v. Barton , L. R. 10 Q. B. 329. A director not 
taking care that the return is mode affords primd facie evidence of 
default. Gibson v. Barton , supra; Edmonds v. Foster , 45 L. J. M. C. 41. 
And a director cannot excuse himself by showing that by his own 
default the meeting was not in fact called. Though the meeting is 
not held, the return should be made. Park v. Lawton , (1911) 1 
K. B. 588. An offence under sect. 108 is a criminal offence. Reg. 
v. Tyler , (1891) 2 Q. B. 588. Proceedings to enforce the penalty 
are taken before a magistrate under the Summary Jurisdiction Acts 
(11 & 12 Viet. c. 43; 42 & 43 Viet. c. 49; and 47 & 48 Viet. c. 43). 
The magistrate may inquire into the sufficiency or accuracy of the 
return. Briton Medical , dsc. Association , 37 W. R. 52. As to what 
is a sufficient return, Galloway v. Schill & Co (1912) 2 K. B. 354. 
The complaint must be brought within six months. Edmonds v. 
Foster , supra . 

A company not having a share capital must now make an annual 
return containing particulars as to directors and debts, mortgages and 
charges. See sect. 109 of 1929. 
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Cloring o! Register 

The company is empowered to close the register by advertisement, 
but not for more than thirty days m each year. See sect. 99 of 1929. 


Register Prima facie Evidence 

The register of members is to be primdfade evidence of any matters 
by the Act directed or authorized to be inserted therein. Sect. 102 of the 
Act of 1929. It is not conclusive. Reese River, dc. Co. v. Smith, L.R. 
4 H. L. 80. 


Publicity of Register 

It is important to note the fact that i he register of members is, by the 
Act, open to the public. In this respect the Act of 1862 differed from 
the Act of 1844. Supra , p. 7. By sect. 50 of the Act of 1844 every 
shareholder was to have liberty to Bearch the register at all reasonable 
times, but nobody waB to be at liberty to search it who was not a 
shareholder. 

The Companies Act, 1862, retained the obligation as to keeping a 
register; but the Act introduced an important change in providing 
(sect. 32 of 1862) that the register should be open to the inspection not 
only of shareholders, but, on payment of one shilling, of all other per¬ 
sons. This would, of course, include creditors and persons dealing or 
about to deal with the company, and the change indicates unmistakably 
an intention on the part of the legislature that the creditors and persons 
who contemplate dealing in some way with the company ought to 
have the means by inspecting the register of satisfying themselves 
to what extent they may safely trust the company. Sect. 98 of the 
Act of 1929 is to the same effect. 

“ When the Legislature enabled shareholders to limit their liability, 
not merely to the amount of their shares, but to so much of that amount 
as should remain unpaid, it is obvious that no creditor could safely 
* trust the company without having the means of ascertaining, first, 
who the shareholders might be, and, secondly, to what extent they 
would be liable. . , . The Lcgislatuie took care to provide the 
register as the means of enabling persons dealing with the company 
to know to whom and to what they might trust. ,, Per Lord Cranworth, 
Oakes v. Turquand , L. R. 2 H. L. 366. 

On the same principle in Sewell's case, L. R. 3 Ch, App. 138, where 
a registered shareholder wished to disclaim the ownership of certain 
shares, Lord Cairns, while assuming in the shareholder's favour that 
he might have had a right to disclaim, was of opinion that “ not having 
done so, and being aware that he was held out to the public as the 
holder of the shares, it is too late for him, months or even years after- 
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wards, to enter into that question.’ 1 “ It is difficult,” the same learned 
judge remarked on another occasion during the argument, “to 
disembarrass these cases of the effect which a man’s name being on 
the register has in inducing other persons to alter theifr position.” 
Lawrence's case (1867), L. E. 2 Ch. App. 417. 

The result of this doctrine of holding out is that if a person’s name 
is on the register with his consent, and he claims a right to have it 
removed on some ground or other, he must exercise the right promptly, 
otherwise he forfeits it. See Soottish Petroleum Co., 23 Oh. D. 434 
Even where a name is, pursuant to a void contract, placed on the 
register, delay after knowledge may be fatal. Railway Time Tables 
Publishing Co., 42 Ch. D. 107; supra, p. 101. 

Nevertheless the reliance to be placed on the register is qualified to 
this extent that anyone dealing with the company must be taken to 
know— 

(1) That shares may be transferred in accordance with the articles, 

and thus an insolvent shareholder may be substituted for 
a solvent one. 

(2) That a member who has been induced to take shares by mis¬ 

representations or mistake, even though on the register for 
years, may, while the company is a going concern, repudiate 
his shares and got off the register. See p. 365. 

(3) That there may be persons on the register placed there without 

their consent who may subsequently enforce the removal of 
their names. See Reese River , <&c. Co. v. Smith, L. R. 4 
H. L. 80; and Baillie's case , (1898) 1 Ch. 110. 

(4) That a person whose name has been improperly entered on the 

icgister under an allotment in contravention of sects. 39 or 40 
of the Act of 1929, may claim under sect. 41 to be removed. 

(C>) Where the entry on the register is there slated to be subject to 
some condition, membei ship is not complete. Spitzel v. Chinese 
Corporation , 80 L. T. 347. 

Rectification of Register 

It is a corollary from the principle that the register of members is 
to be the creditors’ guarantee, showing them to whom and to what 
they have to trust, that the register should be properly kept and that 
the names appearing therein should be the names of the persons really 
for the time being liable to the creditors. That this may be the case 
the legislature in sect. 100 of the Act of 1929 provides a summary 
mode of rectifying the register from time to time by application to 
the Court in two classes of cases:— 

(1) Where the name of any person is without sufficient cause entered 
in or omitted from the register of members. 
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(2) Where default is made or unnecessary delay takes place in 
entering on the register the fact of any person having ceased to 
be a member. 

This jurisdiction is exerciseable after as well as before winding up 
(Sussex Brick Co. f In re , (1904) 1 Ch. 598), and is frequently exercised. 
It may be invoked by the company. Re Indo-Chma Steam Navigation 
Co.i (1917) 2 Ch. 100. The following are a few illustrative cases in 
which orders have been made: where the applicant was induced to take 
shares by misrepresentation (Stevmt’s case, 1 Ch. App. 574; Anderson's 
case, 17 Ch. D. 373); where the company impioperly neglected to register 
a transfer (Stranton Iron and Steel Co., 16 Eq. 559); where shares had 
been issued to the* applicant a & paid up without filing a contract in com¬ 
pliance with sett. 25 ot the Companies Act, 1867 (NewZealand Kapanga , 
rfr. Co., 18 Eq. 17, n.); where shares were unpropeily forfeited ( Ystaly - 
fera Gas Co., W. N. (1887) 30); where the company, acting on a forged 
transfer, had removed the name of the applicant, the real owner (Bahia, 
dc. Co., L. R. 3 Q. B. 584); where there was a dispute between the 
vendor and purchaser of shares (Ec parte Shaw, 2 Q. B. D. 463); 
where shares had been inegularly allotted to applicant (Portuguese 
Consolidated, dr. Mines, 42 Ch. D 160; Homer District Consolidated 
Gold Mines, 39 Ch. D. 546); where the signatory of an underwriting 
letter not constituting a contiact had been placed on the register 
(Consort, Ac. Mines, (1897) 1 Ch. 575); where a shaieholder, who had 
made an ultra mres surrender of his shares to the company, claimed 
to have his name reinstated. Bellerby v. Rowland and Marwood’s 
Steamship Co., (1902) 2 Ch. 14 (C. A.). 

The Court has rarely declined, as between a member and the 
company, to exercise its jurisdiction under the section (Ex parte 
Parker, 2 Ch. 685); but the Court hud and has a discretion, although 
the words "if satisfied of the justice of the case," m sect. 35 of the 
Act of 1862 were not used in sect. 32 of the Act of 1908. See, per 
Lord Macnaghton, Trevor v. Whitworth, 12 App. Cas. at p. 440, as to 
the materiality of these words. Where justice requires it, the order 
to rectify will be made nunc pro tunc. Sussex Brick Co., (1904) 1 Ch. 
598. An application under sect. 100 should be by motion intituled 
in the matter of the particular company and in the matter of the 
Companies Act, 1929. Duffin v. Mexican Gold, dtc. Co., W. N. (1890) 
116. If there is no winding up pending, the application should bo 
made to one of the ordinary judges of the Chancery Division, 
and not to the winding-up judge. British Columbian Exploita¬ 
tion and Gold Estates , W. N. (1899) 32. Directors are not proper 
parties as respondents (Keith, Prowse & Co,, (1918) 1 Ch. 487), 
and cannot be made to pay the costs of the motion (ibid.) except 
where added at their own request. Copal Varnish Co., (1917) 2 Oh. 
349. Fot forms of notice of motion, and orders to rectify, see 
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Company Precedents, Part I., 15th ed., pp. 1205 et seq. There is 
jurisdiction to rectify the register not only upon motion under sect. 100, 
but in an action against the company. Reese River , da. Co. v. Smith , 
L. R. 4 H. L. 80. 

Sect. 100 is not exhaustive, and does not prevent the Court from 
altering the register in cases other than those therein specified, e.g. t to 
enable joint holders to exercise their joint rights as members by 
altering the order in which they are registered. Bums v. Siemen Bros.' 
Dynamo Works , (1919) 1 Oh. 225. 

In a voluntary winding up the liquidator may alter the register on 
sanctioning transfers of shares made after the commencement of the 
winding up. Companies Act, 1929, ss. 173, 248 (c) (iv); Taylor, 
Phillips and Rickard's cases , (1897) 1 Ch. 298. 

Under a winding up by the Court, the liquidator can now only 
rectify the register with the special leave of the Court. (Sect. 220.) 

A secretary, as such, lias no power to alter the register. Wheat- 
croft's case , 29 L. T. 324, 326; Chida Minos, Limited v. Anderson , 
22 T. L. R. 27. 

Where there were no directors or secretary the Couit made an 
order appointing the applicant to rectify the register under R. S. 0., 
O. 42, r. 30. Manihot Rubber Plantations , 63 Sol. J. 827. 

Dominion Registers 

A company is by sect. 103 given power in the circumstances specified 
therein, to cause to be kept in any part of H.M. Dominions outside 
Great Britain, the Channel Islands or llic Isle of Man, in which it 
Transacts business, a branch register or registers of the members 
resident in that part. Such a register is called a “ dominion register, M 
and may be rectified by any competent. Court in the dominion. The 
dominion register becomes part of the register of the company. Shares 
entered in the dominion register must not be dealt with in the main 
register. 

Bianch registers of dominion companies may also be kept in Great 
Britain so far as authorized by Order in Council. (Sect. 107.) 


Dominion 

registers, 
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CHAPTER X 

TRANSFER AND TRANSMISSION OF SHARES 
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11 When joint stock companies were established the great object/* 
said Lord Blackburn, “ was that the shares should be capable of being 
easily transferred/* Re Bahia and San Franscisco Rail. Co., L. R. 
8 Q. B. 595. In pursuance of this object, sect. 62 of the Act provides 
that shares in a company under the Act shall be capable of being 
transferred in manner provided by the articles of the company; and it 
is well settled that, unless the aiticles otherwise provide, the share¬ 
holder has a free right to transfer to whom he will. Weston’s case , 
4 Ch. App. 20. 

It is not (as that case decided) necessary to seek in the articles for a 
power to transfer, for the Act gives that, ft is only necessary to look 
to the articles to ascertain the mode of transfer and the restrictions 
upon it. See Gilbert’s case, 5 Ch. App. 559, 565. Thus a member 
has a right to transfer his shares lo another member unless this 
right is clearly taken away by the articles. Delavenne v. Broad- 
hurst, W. N. (1930) 238. 

So absolute, primd facie, is the right, that a transfer by a shareholder, 
if out-and-out, iB valid, though made to a pauper and with the avowed 
object of escaping liability. De Pass’s case, 4 De G. & J. 544; and 
see p. 119, post. 

There is nothing to limit the restrictions whirh a company’s articles 
may place on the right of transfer. In re Cawley & Co., 42 Ch. D. 209, 
231; Stockton Malleable Iron Co., 2 Ch. D. 101. The aiticles may give 
the directors power to refuse to register a transfer in any specified 
cases; for instance, where calls arc m arrear, or where the company 
has a lien on the shares—and some such provisions are usually 
inserted. Thus, Table A. in clause 19 provides that the directors may 
decline to register any transfer of shares to a person of whom they 
do not approve, and may also decline to register any transfer of shares 
on which the company has a ben. But the articles in many cases go 
far beyond this. They prohibit, for example, the transfer of a share 
to any person who is not a member of a specified class, or they provide, 
as they often do in private companies, that before transferring to an 
outsider the intending transferor must first offer the shares to the other 
members, and give them a right of pre-emption. And there is nothing 
in such provisions, though permanent, to contravene the rule against 
peipetuitie^. Borland’s Trustee v. Steel Brothers & Co., (1901) 1 Ch. 279. 
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Where a shareholder, acting in accordance with the provisions of 
the articles, offers to sell the whole of his shareholding at a certain 
price, another shareholder cannot accept the offer in respect of part 
only of the shares offered. The Ocean Coal Co . v. The Powell Duffryn 
Steam Coal Co., (1932) 1 Ch. 654. 

The nomination of a substitute on the issue of existing shares to 
shareholders or their nominees iB not a transfer within the meaning 
of such articles. Re Pool Shipping Co (1920) 1 Ch. 251. 

Where a discretion as to registering transfers is by the articles When 
given to the directors, the Court will not control the exercise of such ^cS«I»igto 
discretion, unless it is proved that the directors arc not exercising it registration of 
bond fide ( Gresham , dc. Society, 8 Ch. App. 452; Re Coalport China tr “ Bfar> * 

Co. (1895) 2 Ch. 404; Re Smith and Fawcett, Ltd. (1942), 1 All E. R. 542), 
or are acting, in other words, oppressively, capriciously, or corruptly, 
or m some wa y maid fide. Re Bell Bros., 65 L. T. 245. Nor will the 
Court diaw unfavouiable inferences against directors because they do 
not give their reasons for refusing to pass a particular transfer, for they 
aie under no obligation to disclose their reasons either in Court or out of 
CouTt; it is enough that they have in fact considered the transfer, and 
that m exercise of the diseretion given to them by the articles they have 
not passed it. See the three last-mentioned cases. But if the directors 
choose to give their reasons, the Court will then consider whether they 
are legitimate or not. Re Bell Bros., ubi supra. And interrogatories 
have been allowed as to the grounds upon which the directors refused, 
wheie the articles provided that the directors might “without 
assigning any reason ” decline to register a transfer. Duke of 
Sutherland v. British Dominions , dc. Corporation , (1926) Ch. 746. 

But where the articles provided that the directors should “not be 
bound to specify the grounds ” upon which registration was deolined, 
interrogatories were not allowed. Berry and Stewart v. Tottenham 
Hotspur Football, dc. Co., (1935) Ch. 718. Where the discretion is 
to refuse to register transfers to persons of whom they do not approve, 
the refusal must be on grounds persona] to the proposed transferee. 

Bede S.S. Co., (1917) 1 Ch. 123. In the absence of a wider power to 
refuse to register a transfer, the directors cannot refuse on the ground 
that the title will on the registration vest in the trustee in bankruptcy 
of the transferee. Sutton v. English and Colonial Produce Co., (1902) 

2 Ch. 502. 

Where directors have power to decline to register a transfer and 
the board is equally divided, the transfer must be registered. Re 
Hackney Pavilion, (1924) 1 Oh. 276. 

Where one of two directors (the quorum being two) refused to 
attend a meeting to consider tbe transfers which were executed by 
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the other, the Court ordered the register to be rectified. Re Copal 
Varnish Co (1917) 2 Ch. 349. 

Whatever the articles as to transfer may be, a shareholder desiring 
to transfer must conform to them. If he does not, the company is 
entitled to refuse to register the transfer, and the Court declines in 
suoh a case to interfere. 

Restrictions on the right of transfer may interfere with a mortgagee’s 
power of sale over the shares. Hunter v. Hunter , (1936) A. C. 222. 
Registration by the secretary without the authority of the directors 
can be repudiated by them. Chida Mines v. Anderson , 22 T. L. R. 27. 

One of several transferors revoking his signature on mere suspicion 
of a breach of trust does not justify an absolute refusal to register. 
Oruniy v. Briggs, (1910) 1 Ch. 444. 

A party aggrieved by a refusal to register a transfer should proceed 
by motion to rectify the register. See p. 113, ante. 

A transfer is incomplete until registered. Sociiti Ginirale v. Walker, 
11 App. Cas. 28; Shropshire Union, dtc. Co. v. The Queen, L. R. 7 H. L. 
496; Roots v. Williamson, 38 Ch. D. 485; PomU v. London and 
Provincial Bank, (1893) 2 Ch. 655. Pending registration, the transferee 
has only an equitable right to the shares transferred to him. He 
does not become the legal owner until his name is entered on the 
register in respect of the shares transferred to him. But delay in 
registration involves danger to him, for some prioi equity may come 
to light, as in Ireland v. Hart, (1902) 1 Ch. 522, where a husband 
had mortgaged shares of which he was trustee for his wife; or a second 
transfer may be passed and registered, and thus the prior transfer 
may be defeated. “[The rule on this point is that,] as between two 
persons claiming title to shares in a company like this which are regis¬ 
tered in the name of a third party, priority of title f i.e., equitable 
title] prevails, unless the claimant, second in point of time, can show 
that, as between himself and the company, before the company received 
notice of the claim of the first claimant, he, the second claimant, has 
acquired the full status of a shareholder, or, at any rate that all 
formalities have been complied with, and that nothing more than some 
purely ministerial act remains to be done by the company, which, as 
between the company and the second claimant, the company could 
not have refused to do forthwith; so that, as between himself and the 
company, he may be said to have acquired, in the words of Lord 
Selborne, ‘ a present, absolute, unconditional right to have the transfer 
registered before the company was informed of the existence of a 
better title. 1 ” Per Romer, J., Moore v. N. W. Bank , (1891) 2 Oh. 599, 
on p. 602. And see Peat v. Clayton, (1906) 1 Ch. 659; Guy v. 
Waterloo Bros ., 25 T. L. R. 515; Coleman v. London County and 
Westminster Bank , Ltd., (1916) 2 Ch. 353. 
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Delay in registration may prejudice the transferor as well as the UabiHty o 
transferee, for in the case of shares which are only in part paid up, transferor 
the transferor, whilst the transfer is unregistered, continues liable tratitm, 
to the company to pay all calls in respect of the shares comprised 
therein that may be made by the company. Hence the transferor is 
given by law a right to enforce registration of the transfer. See 
sect. 65. 


It is not clear that the registration of the transfer divests the 
liability of the transferor for calls in arrear (Hoylake Rail Co., 
9 Ch. App. 257); but where the transfer is in the usual form it seems 
that the company may sue the transferee for the calls in arrear 
(Herbert Gold, Limited v. Haycraft (C. A.), 27 March, 1901), and 
it is clear that the transferee takes the shares on the footing 
that the call has not been paid, and cannot vote in respect thereof 
if the articles provide that no member shall be entitled to vote 
at all if any calls or other sums of money shall be due and 
payable to the company in respect of the shares of such members. 
Randt Cold Mining Co. v. Wainwright , (1901) 1 Ch. 184. In a 
winding up he can certainly be called on to pay up whatever is then 
unpaid on his shares (sect. 157 of the Companies Act, 1929), and it 
would seem that, even while the company is a going concern, it could 
make a fresh call on him for the amount of the old unpaid call, and 
that he would be liable to pay such call. Randt Gold Mining Co. v. 
New Ballcis Eersteling , (1904) A. C. 165. 


Where the articles contain a clause empowering the directors to Power to 
reject a transferee whom they do not approve, and a holder of partly registered 
paid-up shares has improperly induced the directors to pass and transfer, 
register a transfer which but for his conduct they would have refused 
to register, the company on discovering the facts may repudiate the 
registration (De Pass's case, 4 De G. & J. 544; Lindlar's case, (1910) 

1 Ch. 312); and where the directors have a discretion as to registering 

transfers and the consideration is misstated, the company, on discovering 

the factB, may repudiate the transfer and restore the transferor’s 

name to the register. Snow's case , 19 W. B. 1057; sub nom. Rogers' 

case , 25 L. T. 406. Compare Weston's case, 4 Ch. App. 20, 27, where 

there was no misrepresentation. But where the articles contain Where do 

no clause authorising the directors to reject a transferee, a shareholder roBtr ^ otioM 

may at the last moment before liquidation, and for the express 

purpose of escaping liability, transfer his partly-paid shares to a 

transferee even though he be a pauper, and may compel the directors 

to register that transfer, provided that it be an out-and-out transfer, 

reserving to the transferor no beneficial right to the shares, direct 

or indirect. Whether the transfer is of that character is a question 

of fact. Hyam's case , 1 De G. F. & J. 75; Costdh's case , 2 De 

O. F. & J. 302; De Pass's case, 4 De G. k J. 544; Lindlar's case , 

(1910) 1 Ch. 312. 
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By Beet. 63 of the Act of 1929, it bas been made illegal for 
a company to register a transfer of shares unless a proper instrument 
of transfer has been delivered. The object of this is to prevent the 
evasion of stamp duty. 

Form and Execution of Transfer 

The form of transfer provided by a company’s regulations is usually 
in close accord with the form given in clause 18 of Table A. The 
directors may refuse to register if the prescribed form is not 
substantially followed, but they may waive any irregularity, e.g. 9 
non-signature by the transferee. Marino's cast , 2 Ch. App. 596. 
And they must not be too technical. Thus, where the articles required 
a transfer to be “in the usual common form,” according to which 
the address of the transferor and the distinctive number of the shares 
should appear, and the transfer tendered omitted these particulars, 
but was accompanied by the transferor’s share certificate giving the 
omitted particulars, it was held that the transfer should be registered. 
Re Letheby and Christopher , Ltd., Jones’s case, (1904) 1 Ch. 815. 
Where there are joint holders, a transfer, to be effective, must be 
executed by all. If the signature of anyone be forged, the transfer 
will be void. Barton v. L. & N. W . Rail. Co., 24 Q. B. D. 77. 
Unless otherwise provided by the regulations, a transfer may be 
merely signed by the parties to it, but sometimes the regulations 
provide that a transfer is to be by deed; this, however, causes 
inconvenience without any corresponding advantage, for it interferes 
with the ordinary practice as to blank transfers. See infra, p. 323. 
The obligation to prepare the transfer is, as a general rule, on the 
purchaser. Birkett v. Cowper-Coles, 35 T. L. R. 298. 

Where the regulations require a transfer to be under hand, the fact 
that it iB under seal does not make it the less effective. Ortigosa v. 
Brown, Janson <& Co., 38 L. T. 145. 

If a deed is requisite, it must be duly signed, sealed, and delivered. 
Powell v. London and Provincial Bank , (1893) 2 Ch. 555. A printed 
circle with the words u place for seal,” is not equivalent to a seal. 
Balkis Consolidated Co., 36 W. R. 392. 

Transfers by infants can only be made in pursuance of an order of 
some Court of competent jurisdiction, e.g ., the Chancery Division, and 
by the person named in the order. 

Shares held by a lunatic member or by joint holders, one of whom 
is a lunatic, can only be transferred pursuant to an order in lunacy 
and by the person named in the order. Lunacy Act, 1890, ss. 133, 
136—139. 

Married women could transfer without the concurrence of their 
husbands, even before the Law Reform (Married Women, &c.) Act, 
1935. 
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A member can transfer bis shares by attorney, but the power of 
attorney must be left with the transfer, and should either be retained 
by the company or should be filed pursuant to sect. 125 of the Law 
of Property Act, 1925. It should be duly authenticated, and unless 
it is irrevocable under sect. 126 of the same Act, evidence should 
be adduced that at the time the transfer was signed the appointor 
was alive. 

The instrument of transfer, when executed by the transferor, is Practice 
handed to the transferee or his broker, together with the certificates ° n 

of title, and is then executed by the transferee and deposited with the 
company for registration. 

A seller of shares is bound, if the contract fixes no date, to deliver Delivery of 
the certificates within a reasonable time, and the reasonableness of oertificat€i ' 
the time cannot depend upon circumstances which are unknown to the 
buyer and are not disclosed to him by the seller. De Waal v. Adler, 

12 App. Cas. 141. 

An agreement for the sale of a share does not impliedly bind Vendor not 
the vendor to procure the registration of the transfer. His duty is 
performed when he hands over to the transferee a duly executed registration, 
transfer, together with the certificate or its equivalent. Skinner v. 

City of Loiulon, dec. Corporation, 14 Q. B. D. 882; London Founders 9 
Association v. Clarice, 20 Q. B. D. 576. But until the registration of 
the transfer the transferor is a trustee of the shares for the transferee. 

See Loring v. Davis, 32 Ch. D. 625; Hardoon v. Belilios, (1901) A. C. 

118; Stevenson. v. Wilson, (1907) S. C., Ct. ol Seas. 445. 

If the buyer wishes to protect himself he must buy “ with 
registration guaranteed.” 

A company is not bound to xegister a transfer at once. It may by^mpany 11 
inquire, e.g. t as to the authenticity of the transfer. Sociite Oendrale de before regie- 
Paris v. Walker, 11 App. Cas. 20, 41; Ireland v. Hart, (1902) 1 Ch. 522; tration - 
Ottos Kopje Diamond Mines, (1893) 1 Ch. 618. And where a transfer 
purports to be executed or signed by the agent of the transferor, the 
directors are entitled to call for evidence of authority. 

A transfer of shares must be duly stamped with an ad valorem Stamp, 
stamp at the rate of 21. per cent, on the amount or value of the 
consideration. Stamp Act, 1891, First Schedule (conveyance or transfer 
on sale); doubled by sect. 36 of the Finance Act, 1920, and re¬ 
doubled by sect. 52 of the Finance Act, 1947. Special provision is 
made as to transfers to “ dealers.” See Finance Act, 1920, s. 42. 

Voluntary transfers and transfers for a nominal consideration were 
formerly chargeable only with a 10s. stamp, but by sect. 74 of the 
Finance (1909-10) Act, 1910, transfers operating as voluntary 
dispositions inter vivos became chargeable as if they were transfers on 
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sold the shares, and the purchaser, when the shares were claimed by 
the real owner, was held entitled to damages as against the company. 
In order to minimise the danger incident to the registration of transfers, 
it is usual for the company, upon the deposit with it of a transfer, to 
write to the transferor a letter informing him of the deposit of the 
transfer, and stating that it will be registered unless, by return of 
post, he objects. This course of procedure practically operates as a 
safeguard, but, in adopting it, a company docs not relieve itself of 
its obligation to ascertain the authenticity of the deposited transfer. 
The transferor may not receive the notice, and, even if he does receive 
it, he is not bound to reply; by not replying, he does not estop himself 
from asserting his rights at some subsequent period. Barton v. L. & 
A 7 . W. Rail. Co. (1889), 24 Q. B. D. 77. Where the company registers 
a forged transfer it may, primA facie , on discovering the forgery, 
remove the name of the transferee from the register; it is not 
estopped by the registration. Simm v. Anglo-American, <&c Co ., 
5 Q. B. D. 214. But, if it has issued to the transfeiee a certificate 
of title, and he or a bond fide buyer from him has acted thereon, the 
company may be liable in damages. See p. 132, infra , Re Bahia, <&c. 
Co., L. R. 3 Q. B. 595; Balkis Consolidated Co. v. Tomhnson , (1893) 
A. C. 396; BloomentJial v. Ford, (1897) A. 0. 156 Where, however, 
the certificate has been issued and sealed by the secretary fraudulently, 
without the authority of the directois and for his own purposes, it has 
been held that the company is not estopped. Rvhen v. Great Fmgall 
Consolidated, (1906) A. C. 439, overruling Shaw v. Port Philip, dkc 
Mining Co., 13 Q B. D. 103. 

A peison, claiming under a forged transfer, who sends in and procures 
registration of such transfer and the issue of a fresh certificate, is 
bound, though acting in good faith, to indemnify the company. 
Sheffield, Corporation of v. Barclay, H. L, (1905) A. C. 392, reversing 
C. A., (1903) 2 K. B. 580. And on the same principle where a stock¬ 
broker, acting innocently under a forged power of attorney from one 
of two trustees of stock, had induced the Bank of England to transfer 
the stock, he was held liable to indemnify the Bank as having impliedly 
warranted his authority to the Bank. Starkey v. Bank of England, 
(1903) A. 0. 114; Oliver v. Bank of England , (1902) 1 Ch. 610. 

Companies can, in some cases, pay compensation under the Acts 
1891 and 1892 ! known as the Forged Transfer Acts, 1891 and 1892. These Acts, 
however, do not give any right to compensation; they merely give 
the company power to pay. 



Indemnity 

Upon a sale of shares there is an implied contract on the part of the 
buyer to indemnify the seller from any calls or liability which may 
arise in respect of the shares subsequently to the transfer. KeUock v. 
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Enthoven , L. R. 9 Q. B. 241; Loruiy v. Dams, 32 Oh. D. 626; Levi v. 

.dyer*, 3 App. Oas. 842; Hardoon v. BdiUos , (1901) A. C. 118. 

This rule applies in the ease of a blank transfer. Spencer v. Ashworth , 

Partington <fk Co., (1925) 1 E. B. 589. 

Contract to Transfer 

Upon breach of a contract to transfer shares, the measure of Measure of 
damages is the difference between the contract price and the market damages 
price at the date of the breach. Jamal v, Moolla Dawood & Co., 

(1916) 1 A. C. 175. 

Transfers during Winding Up 

Where the winding up is compulsory or under supervision, transfers Transfers 
during the winding up are avoided by sect. 173 of the Act unless dwtag "tad- 
sanctioned by the Courl, and the Court will not, if a transfer is 
incomplete by reason of want of registration at the commencement 
of the winding up, put the buyer on the register. Emmerson's case 
(1866), L. R. 1 Ch. App. 433; and see In re Onward Building Society, 

(1891) 2 Q. B. 463. 

A voluntary liquidator has power under sect. 229, to register a 
transfer after winding up (Re National Bank of Wales, (1897) 1 Ch. 

(C. A.) 298), and the transfer, if registered, has full effect. The 
transferee in such a case ought to be placed on the A list of con¬ 
tributories, the transferor on the B list. 

It is doubtful whether a voluntary liquidator can rectify nunc faro 
tunc , although the Court can. Sussex Brick Co., (1904) 1 Ch. 598, 
supra, p. 114. 


Transferor a Past Member 

Where there is a liability in respect of uncalled capital on the shares Liability of 
transferred, the transferor, upon registration of the transfer, is freed 
from this liability, subject to this qualification, that, if a winding up 
takes place within one year, he may be placed on the B list of con¬ 
tributories as a past member, if the A list proves inadequate. See 
sect. 157 of the Act of 1929. 


Certification of Transfers 

When the holder of shares executes a transfer thereof, it is Oitifieatea, 
foT the transferee, as the party mainly concerned, to get the transfer ^qulnd 
registered, and in order to do this he must be prepared to hand 
over, or to procure someone else to hand over, to the company 
the transferor’s certificate of title to such shurcs. If the certificate 
comprises the shares transferred and no more, it can of course 



m 


m&mmw 


be handed over with the transfer to the transferee, and cantnen 
be delivered by him to the company; but very commonly the 
certificate includes other shares, for example, the certificate may 
certify that A. is the holder of 100 shares; if he transfers only 50, 
he retains 50, and, therefore, does not want to hand over his certificate 
to the purchaser. And again, if, having 100 shares, he sells 50 to B. 
and 50 to C., he cannot hand over the certificate to both. In such 
cases the transferor usually lodges his certificate with the company, 
and then at his request, or at the request of his broker, the secretary 
“ certifies ” the transfers (before they are handed over to the trans¬ 
ferees), by stamping in the margin the form of certification and 
signing the same. The following forms are used:—“ Certificate lodged: 

for the-Company, Limited, -Secretary,” or “ Certificate for 

shares [has been lodged] at the company's office. Date. 
Secretary.” 

The certification is regarded as a representation by the secretary, 
on behalf of the company, that the transferor has produced such 
documents as on the face of them show a primd facie title in the 
transferor to make the transfer, i.e., a certificate of title that the 
transferor is the registered holder of the shares comprised in the 
transfer, or else a certificate that some other person is the registered 
holder, together with proper transfers from that person to the transferor. 
In giving such “ certifications ” the secretary is not supposed to do 
more than look at the documents produced; if they appoar to be in 
order, he certifies, if they are not, he refuses to certify; but he is not 
bound to inquire whether the documents produced to him are genuine 
or not, or whether the various transfers are valid or invalid in point 
of law. Bishop v. Balkis Consolidated Co., 25 Q. B. D. 512, 520. Before 
1947 it was held that the company is not bound by estoppel where the 
secretary certifies in cases in which he is not authorized to certify, 
(George Whitechurch, Ltd. v, Cavanagh, (1902) A. C. 117; Rleinmrt 
Sons & Co. v. Associated Automatic Corporation , W. N. (1934) 65); 
but the law has been completely changed by sect. 70 of the Act of 1947. 
See p. 686, infra. 

A transfer certified as above is, by the rules of the London Stock 
Exchange, accepted as good delivery of the shares to a purchaser 
without delivery of the certificate. But, irrespective of these rules, 
by the general practice a transferee requires the share certificate or a 
certified transfer in order to comply with the articles of the oompany, 
which usually provide for the production of the certificate before a 
transfer will be registered. 

Sometimes an official of the London Stock Exchange certifies. 

If the company, after certifying, returns the certificate by mistake 
to the transferor, and the transferor pledges it in fraud of the trana- 
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feree, this, it se6ms, gives the pledgee no ground of action against the 
company. Longman v. Bath Electric Tramways , (1905) 1 Ch. 616. 

Transmision of Shares 

Where a member of a company dies, his shares vest in his executors Tranai 
or administrators, and the estate is liable for calls if the shares are of ^ 
not fully paid. Baird's case, 5 Oh. App. 725. The executors or 
administrators, in whom shares have so become vested, are entitled 
to be registered as the holders of the shares, in the absence of provisions 
in the articles to the contrary (Scott v. Scott (London), Ltd., (1940) 

Ch. 791); but the executors or administrators do not ipso facto become 
members of the company, nor is the company entitled, without their 
consent, to register them as members. Such registration (as members) 
may involve them in a personal liability (Re Cheshire Banking Co., 

Duff's Executor's case, 32 Ch. D. 301), and to justify it there must 
be some distinct and intelligent request on their part. Buchan's case, 

4 App. Cas. 588. If executors accept new shares offered to them 
in that capacity they will be personally liable. Re Leeds Banking 
Co., Fearnside and Dean's case, Dobson's case, L. R. 1 Ch. App. 231. 

Where registered as members, there should be a clean registration, 
without any reference to their representative capacity. They may 
choose the order in which their names are to stand. Re Saunders d 
Co., (1908) 1 Ch. 415. Such a registration is not a transfer, and no 
instrument of transfer is necessary. (Sect. 63.) The company is 
bound to accept the production of probate or letters of administration 
ai* sufficient evidence. (Sect. 69.) 

Sect. 64 of the Act of 1929 enables the personal represent all ves of a 
deceased member, without himself becoming a member, to transfer the 
shares of the deceased, and the provision is commonly repeated in the 
regulations. See Clauses 20, 21 and 22 of Table A. This power is 
frequently exercised when the shares are not fully paid up. The 
power to transfer must be construed reasonably. See Re Hobson, 
Houghton d Co., (1929) 1 Ch. 300. 

The articles usually give power to the personal representatives to 
vote at meetings on proof of transmission. Such a provision is fairly 
construed in favour of the representatives, Marks v. Financial News , 

W. N. (1919) 237. 

In Re Hackney Pavilion, Ltd., (1924) 1 Ch. 276, where the 
articles provided that a person becoming entitled on the death of a 
member should have the right to be registered, but the directors 
should have the right to decline registration, and the board were 
equally divided, it was held that the right to be registered was 
absolute. 
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One of two executors registered as shareholders cannot transfer: 
all must concur. Barton v. North Staffordshire Bail. Go., 36 Ch. D. 
468; Barton v. L, & N. W. Rail. Co., 24 Q. B. Div. 77, 

A transfer by executors to one of themselves should be treated as 
primd fade regular. Grundy v. Briggs? (1910) 1 Oh. 444. 

If a shareholder is domiciled abroad, the company may not recognize 
his executor or administrator till probate or letters of administration 
are obtained in England. Fernandez ’ Executors ’ case, 5 Ch. App. 
314; Att.-Qen. v. New York Breweries , (1899) A. 0. 62. As to colonial 
probate, see Colonial Probates Act, 1892 (65 Viet, c. 6). 

The trustee of a bankrupt member generally has a right under the 
regulations to be registered aB a member in respect of the bankrupt’s 
shares. See Clause 21 of Table A. and Re Bentham Mills Spinning 
Co., 11 Ch. D. 900, and W. Key & Son, Ltd., (1902) 1 Ch. 467. In 
the latter case there was a lien clause, and the company claimed to 
enter the trustee’s name with a memorandum stating the lien, and 
to indorse a similar memorandum, but the Court disallowed the entry 
and held the trustee entitled to a “ clean ” certificate. The equitable 
title vests in the trustee, and he has also, under sect. 48 (3) of the 
Bankruptcy Act, 1914, a statutory power to transfer the shares subject 
to the same conditions as the bankrupt is subject to. If the shares 
are onerous, the trustee may by writing, within twelve months of 
his appointment, disclaim the shares, leaving the company to prove 
for the injury caused by the disclaimer. Bankruptcy Act, 1914, s. 54; 
In re West of England Bank, Ex parte Budden and Roberts (1879), 
12 Ch. D. 288; Lem v. Ayers, 3 App. Cas. 842. The measure of 
damages is the amount which could have been called up on the shares. 
Re Hallett, W. N. (1894) 156; Re Hooky, (1899) 2 Q. B. 579. See 
also p. 136, infra. A bankrupt’s interest in shares subject to mortgages 
can be disclaimed. Wise v. Landsell , (1921) 1 Ch. 420. 

On the bankruptcy of a trustee of shares, the shares will not pass 
to his trustee in bankruptcy. Colonial Bank v. Whinney, 11 App. Cas. 
426. 

A company cannot refuse to register a transfer of shares to a bank¬ 
rupt director on the ground that if registered the shares will pass to 
the trustee in bankruptcy. Sutton v. English and Colonial Produce 
Co., (1902) 2 Ch. 502. 

A provision in articles for the compulsory transfer of shares of a 
bankrupt shareholder at a prearranged valuation is no fraud on the 
bankruptcy law. Borland's Trustee v. Steel Brothers, (1901) 1 Ch. 279. 

A clause, entitling a company to refuse to register any transfer 
made by a member who is indebted to it, has no application to a 
person claiming by transmission, such as a trustee in bankruptcy or an 
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executor (Re Bentham Mitts Spinning Co., 11 Oh. D. 900; see, however, 
Ex parte Harrison , 26 Ch. D. 522); but this oversight is usually 
corrected in properly-framed regulations. 

Share Warrants to Bearer 

The Act of 1862 made no provision for the creation of shares to bearer. 
Shares of this description were first introduced by the Companies Act, 
1867, and the provisions there relating to them are re-enacted in 
sect. 70 of the Act of 1929. Under this section a company is empowered, 
if authorized by its articles so to do, to issue, with respect to any 
share which is fully paid up, or with respect to stock, a warrant under 
the common seal stating that the bearer of the warrant is entitled to 
the share or shares or stock therein specified. The section also 
empowers the company to provide, by coupons or otherwise, for the 
payment of future dividends. Sect. 70 further enacts that a share 
warrant shall entitle the bearer of such warrant to the shares or stock 
specified in it, and such shares or stock may be transferred by delivery 
oi the share warrant. A considerable number of companies have 
taken advantage of these provisions as contained in the Act of 1867. 
Shore warrants to bearer are always treated as negotiable instruments. 
Whether they aie so or not under the Act is not quite clear, but there 
is a valid mercantile custom to treat them as negotiable which is as 
effective. Webb, Hale & Co. v. Alexandria Water Co. (1905), 21 
T L R. 372. See infra, pp. 311,312. One circ umstam e which opeiates 
u> <i check on or discourages the issue ul share wan ants is the heavy 
stamp duty payable on the issue of them under the Stamp Act, 1891, 
as amended by the Finauce A<ts, 1920 and 1917, viz,, three times the 
amount of duty payable on 1 ransfci, that is to say, 6Z. per cent. When a 
''hare warrant is issued, the name of the pnoi holder of the share is to lie 
struck out of the register of members. See sect. 97. Hence, whilst 
the share warrant is outstanding there will be no registered holder. 
The Act provides in sect. 108 as to the particulars to be contained in 
the annual summary where share warrants have been issued, and 
sect. 71 provides penalties for forgery and personation. 

Holding a share warrant will not qualify a director where a share 
qualification is required. (Sect. Ul (2),) 

The holder of a share warrant may be deprived of the right of 
voting, but thiB is seldom done, though the right to vote is usually 
qualified by providing for the deposit beforehand of the warrant. 
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CHAPTER XI 

CERTIFICATES OF SHARES 


Nature and Form 
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Section 68 of the Act of 1929 provider that a certificate under the 
commou seal of a company specifying any shares or stock held by any 
member of the company, shall be prmd facie evidence of the title of the 
member to the shares or stock, and the articles of the company usually 
contain express provision as to the issue of such certificates. Sect. 67 
of the Act provides that certificates must be completed and ready for 
delivery within two months after allotment or after a transfer is lodged. 
In case of refusal to register, notice of refusal must be given within 
two months (sect. 66), and the Court may order the company to make 
good the default, and may order any officer of the company to pay 
the costs. (Sect. 67 (3).) The document issued is commonly in 
these terms:— 

“ The Company , Limited. 

11 This is to certify that A. B. is the registered holder of-shares 

of £ — each, [numbered-to-inclusive], m the abov -named 

company, and that the sum of £-has been paid up on each of the 

said shares. Given undor the common seal of the said company this 
-day of-” 

The right to a certificate can be enforced by action against the 
company. Burdett v. Standard Exploration Co., 16 T. L. R. 112. 

Where articles provide that a shareholder shall be entitled to one 
certificate free or to several certificates on payment of Is. for every 
subsequent certificate, the shareholder is entitled to have any number 
of certificates for one or more shares making together the total number 
of shares held. Sharpe v. Tophams , (1939) Ch. 373. 

A shaie certificate is meant to facilitate dealings by shareholder* 
with their shaies in the market by enabling them, on any such dealing, 
whether it is one of sale, mortgage or pledge, to show on the spot a 
good primd facie marketable title to the shares. “. . . the cer¬ 
tificates,” said Lord Selbome, in Sociiti Generate de Paris v. Walker , 
11 App. Cas. 20, 29, “are the proper (and indeed the only) docu¬ 
mentary evidence of title in the possession of a shareholder . . .” 

[A share certificate] u ... is a declaration by the company to all 
the world that the person in whose name the certificate iB made out, 
and to whom it is given, is a shareholder in the company, and it is 
given by the company with the intention that it Bhall be so used by 
the person to whom it is given, and acted upon in the sale and 
transfer of shares.” Per Cockburn, C. J., in Re Bahia } dc. Rail Co*, 
L. R. 3 Q. B. 595. And see per Lord Cairns, L, C., in Shropshire 
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V won, Co. v. The Queen , L. R. 1 H. L. at p. 509, and Burkinebaw 

v. Nicods, 3 App. Cas. 1004, at p. 1017. Being thus addressed to 
the world, and all persons being invited to rely upon it, the directors 
of a company are bound to use the utmost care in issuing certificates; 
for the genera] rule is that a person making a representation of fact 
with the intention that it shall be acted on, is estopped from denying 
its truth as against any person acting on it bond fide . Pickard v. 
Sears, 6 Ad. & El. 469; Freeman v. Cooke (1848), 2 Ex. Reps. 654. 
Hence if, by inadvertence or negligence, an incorrect certificate is 
issued, the company incur serious liabilities in respect thereof. But 
tbe rase is different where the secretary of a company, for his private 
ends, has fraudulently affixed the seal of the company to a certificate 
and forged the names of two of the directors. A certificate bo issued 
is a mere forgery and raises no estoppel against the company in favour 
even of a mortgagee without notice. Ruben v. Great Fingall 
Consolidated Co (1906) A. C. 439. In Re South London Greyhound 
Racecourses , Ltd. v. Wake, (1931) 1 Oh. 496, a certificate in fact signed 
by a director and the secretary, but without proper authority, was 
held to be a forgery. It is submitted, however, that a document 
which bears the genuine signature of a director and the secretary is 
not a lorgeTy within the decision of Ruben v. Great Fingall Consolidated 
Co., supra. See Mahony v. East Holyford Mining Co., L. R. 7 H. L. 
869 The cases on estoppel by certificate fall into two classes— 
representations raising an estoppel as to title, and representations 
raising an estoppel as to the amount paid up on the shares. The 
principle in both is the same. 


Estoppel as to Title to Shares 

Iu Re Bahia and San Francisco Go., L. R. 3 Q. B. 584, the company, 
acting upon a forged transfer, purporting to be a transfer by A., a 
shareholder, to B., issued to B. a certificate representing him to be 
the owner of the shares. C. s in reliance on this certificate and in 
good faith, purchased and paid for the shares specified in it, and was 
duly registered as owner thereof. The forgery was subsequently 
discovered, and the company was compelled to restore the name of A. 
to the legister in respect of the shares in question: his title, of 
course, no forgeiy could displace (Barton v. L. & N. W. Rail. Co., 
38 Ch. D. 144); but the company was also held liable, in an action by 
C., to pay him damages for wrongfully removing his name; for though 
the shares were not really his, the company was estopped, by its 
conduct, from setting up this defence. 

In Ottos Kopje Diamond Mines, (1893) 1 Ch. 618, A. bought shares 
on the faith of a certificate representing B. as the holder, and took a 
transfer from B. accordingly. The company had, in fact, issued the 
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certificate to B. in pursuance of a forged transfer, and refused to 
register the transfer to A. The Court held that A. was under the 
circumstances, entitled to damages, and that the measure of such 
damages was the value of the shares at the time of the refusal to 
register. The aggrieved party must, however, in such cases show that 
he acted on the certificate, for if he merely relies on a forged tiansfer 
and is registered and receives a certificate of title, the company is not 
estopped as against him (Swim v. Anglo-American Telegraph Co., 
5 Q. B Div. 188; Coates v. L. & S. W. Rail Co, 41 L. T. 553; 
Vulcan Ironworks Co., W. N. (1885) 120); but if he acts on the certificate 
the case is different. Thus, where A. was registered as the holder of 
shares under a forged transfer, and leceived a certificate of title 
thereto and bond fide acted upon it by selling the shares, the company 
was held estopped from denying his title to the shares, and such title 
being displaced by that of the true owner, he was held entitled to 
damages from the company. Balkis Consolidated Co. v. Tomhnson, 
(1893) A C 390, So, also, if he is put to rest until it is too late to 
get icdress against the real wrongdoer, there is an estoppel. Dixon 
v. Kevmaway 6c Co., (1900) 1 Ch 833. 


Estoppel as to Payment on Shares 

If a company issues a certificate dcscnbing a share as fully paid up, 
when in fact it is not fully paid up, a purchaser of the share, who acts 
on the faith ol the certificate, is entitled to hold the shnre as paid. 
Bvrkmshaw v. Nicolls , 3 App Cas. 1004. See also Rowland's case, 
W N (1880) 80, and Markham and Darter's case, (1899) 1 Ch 411. 
In Bloomenthal \ Ford, (1897) A. C. 162, A. lent the company 1,0001. 
on the terms tliat he was to have fully-paid shares as security, 
and the company issued to him a certificate stating that he was the 
registered holder of 10,000 fully paid-up shares. The shares were, 
in truth, not paid up, but of this fact the lender had no knowledge, 
and it was held, in a winding up, that the company waB estopped 
from saying that the shares were not paid up, and that A., who 
honestly believed the representation made m the certificate to be 
true, was not bound to make any inquiry, or to ascertain how it was 
that the company was in a position thus to register him as the holder 
of paid-up shaies for which he had not in fact paid. The company, 
in such a case, has no right to say: “ I told yon so-and-so, but you 
ought not to have believed me. You were too great a fool. I had 
the right to mislead you because you were too great a fool.” Per 
Lord HalBbury, L. C. The estoppel will arise in favour of a firm, 
though one of the directors signing the certificate is a member of the 
firm. Coasters, Ltd., (1911) 1 Ch. 86; 103 L. T. 632. See, also, 
Parbury'8 case, (1896) 1 Ch. 100, m which the company was held 
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estopped as against an original allottee who had acted on the company’s 
certificate. 

A transferee with knowledge or notice that the representation is not 
correct cannot, however, invoke the doctrine of estoppel in his favour 
(Crickmer*8 case , L. R. 10 Ch. App. 614), but the onus of proving notice 
rests on the person setting up the case of notice. In re A. W. Hall & 

Co 37 Ch. D. 712. 

Directors who issue certificates for shares or stock which do not exist 
may he held personally liable in damages upon an implied warranty of 
authority. Firbank’s Executors v. Humphreys, 18 Q. B. D. 54. 

A certificate that a person is the holder of shares or stock does Noabam 
not require any stamp. It is not a deed. R. v. Morion , L. R. requ,rod 
2 C. C. R. 22. 

But a scrip certificate or other document entitling any person to 
become the proprietor of any share of any company or proposed 
company requires a twopenny stamp. Stamp Act, 1891, as amended 
bv the Finance Act, 1920. 

Deposit by way of Equitable Mortgage 

A valid equitable mortgage of shares or stock may be effected by Equifcabi 
depositing the certificate relating thereto. Williams v. Colonial Bank , 

38 Ch. D. 388; London Joint Stock Bank v. Simmons , (1892) A. C. oertifioa* 
201; and Sheffield (Earl of) v. London Joint Stock Bank , 13 App. Cas. 

333; Deverges v. Smdeman . Clark Co ., (1902) 1 Ch. 579. If a 

purchaser of shares leaves them in the hands of a broker, together 
with blank transfers (see p. 122, supra), and the broker deposits the 
certificates by way of charge, the purchaser may be estopped from 
disputing the validity of the chaTge. Fuller v. Glyn , Mills, Currie & 

Co., (1914) 2 K. B. 168. 

Renewing Lost Certificates 

The articles very commonly contain provision for the issue of a LostoerU 
fresh certificate in the place of any certificate which has been lost catw 
or defaced. See Clause 5 of Table A., infra, Appendix. 

Note at Foot 

The certificate very commonly bears at the foot thereof a note to the 
effect that before any transfer is registered the certificate must be 
produced. This note, it seems, is only a warning to the shareholder 
to take care of the certificate. It is not addressed to outsiders, and 
therefore does not create a contract or estoppel against the company 
on which they can rely. Rainford v. James Keith and Blackmm Co., 

(1905) 1 Ch. 296; Guy v. Waterloo Bros., 25 T. L. R. 515. See dicta 
to the contrary in SooUU Qinirak de Paris v. Walker, 11 App. Cas. 20. 
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CHAPTER XII 

CALLS 

A member is under a liability to pay up in accordance with the 
articles the amount for the time being unpaid on his shares. If his 
shares have been issued as paid up or partly paid up, whether for 
cash or otherwise, or if he or some prior holder has paid them up 
wholly or in part, he may be wholly or pro tanto exempt fiom calls; 
but pritnd fade his liability is to pay the full amount in money or, 
subject to the delivery to the Registrar of a contract under sect. 42 
(see p. 106, supra), in money’s worth. 

The nature of this liability is defined by sect. 20 of the Act. A 
shareholder is bound, indeed, to pay the full amount unpaid on his 
shares, but he is not bound (unless, indeed, the terms of issue so 
provide) to pay up at once. He is only bound to pay in accordance 
with the articles, e.g., by instalments, according to the terms of issue, 
oi in response 1o callR. Whittaker v. Kershaw , 45 C. D. 320; Re 
Russian Spratts, Limited, (1898) 2 Ch. 149; Alexander v. Automatic 
Telephone Co., (1900) 2 Ch. 56. When the liability to pay has thus 
matuied into u debt, this indebtedness on the shareholder's part to 
the company is by the section “ in the nature of a specialty debt ” 
An instalment payable by the terms of issue is not a call. Croskey v. 
Bank of Wales, 4 Gift. 314; Alexander v. Automatic Telephone Co., 
(1900) 2 Ch. 56. 

As to the necessity for payment of calls in cash, see p. 106, supra. 


Call-making Power a Trust 

The power to make calls is a power in the nature of a trust, and it 
must be exercised for the general benefit of the company. Gilbert's 
case, 5 Ch. App. 559; Alexander v. Automatic Telephone Co., (1900) 
2 Ch. 56. If it is being exercised maid fide, e.g., for the directors* 
own ends or other indirect purpose, this is an abuse of the power, 
and an injunction may be obtained restraining the call. See p. 137, 
post. But the Court does not readily accede to such an application. 
The onus of proving mala fides in such a case is on the shareholder. 
Odessa Tramoays Co. v. Mendel, 8 Ch. D. 245. In the absence of 
proof of mala fides , it is a well-established principle that the Court 
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will not interfere with the discretion of the directors in making a call* 
Ibid. 


Making of Calls 

A call is made by the directors or other the executive of the company 
pursuant to the provisions of the company’s articles. These generally 
provide (see Table A. } Clauses 11—16) that the directors may from time 
to time make such calls as they think fit upon the members in respect 
of all moneys unpaid on the shares held by them and not by the condi¬ 
tions of allotment thereof made payable at fixed times, and that each 
member shall pay the amount of every call so made on him to the 
persons and at the times and places fixed by the directors. Usually 
the notice of a call is 14 or 21 days. The terms thus defined by the 
articles are the terms on which, and on which only, the shareholder 
has agreed to pay, and in making a call care must, therefore, be 
taken that the direotorB making it are (i) duly appointed ( Howbeaoh 
Coal Co v. Teague, 5 H. & N. 151); and (ii) duly qualified ( Iron Ship, 
Ac. Co v. Blunt, L R. 3 C. P. 484; Sharp v. Dawes, 2 Q. B. D. 26); 
(in) that the meeting of the directors has been duly convened (Garden 
Gully United Quartz Mining Co. v. MoLister , 1 App. Cas. 46; Faure 
Electric Accumulator Co. v. Pkillipart, 58 L. T. 525); (iv) that the 
proper quorum is present (Austin's cose (1871), 24 L. T. 932); and 
(v) that the resolution making the call is dulv passed and specifies the 
amount of the call, the time and place of payment—for these are of its 
essence—and to whom the call is to be paid. See Re Cawley d Co., 
42 Ch. D. 209; conf. Johnson v. Lyttle's Iron Agency , 5 Ch. D. 687. A 
proper entry must also be made in the minutes. Cornwall, dc. Mining 
Co. v. Bennett, 5 H. & N. 423. Unless these matters are attended to 
the call may be invalid, and when the company comes to sue for the 
amount or seeks to enforce payment by forfeiture it may bo em¬ 
barrassed by finding that all the proceedings are vitiated by an initial 
ii regularity. See, however, as to such irregularities, pp 181,183, infra. 

Sometimes the articles limit the amount of a call—provide, for 
example, that the amount shall not exceed one-fourth of the nominal 
amount of the share, and sometimes that a specified interval must 
elapse between the times fixed for payment of two successive calls. 
Any conditions of this kind must be kept in mind in making a call. 

Calls should be made pari passu unless the articles otherwise 
provide, and directors can only justify a call made ou certain selected 
members (if at all) on very special grounds. Galloway v. HaUi 
Concerts Society, (1915) 2 Ch. 233. 

It may sometimes be proper for directors to make a call in order to 
restrain threatened transfers ( Gilbert's case, 5 Ch. App. 559): and where 
a company is about to sell its undertaking, there iB no objection to a 
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call being made with a view to increasing the saleable assets by the 
amount thereof. New Zealand, dec. Go. v. Peacock, (1894) 1 Q. B. 622. 

A call may be made payable in instalments without any express 
authority in the articles. Ambergate, dec. Rail. Co. v. Norcliffe (1851), 
6 Ex. Reps. 629; Lawrence v. Wynn, 5 M. k W. 355. 

Directors may make calls after a voluntary wmding up has com¬ 
menced with the sanction of a general meeting or of the liquidators. 
Fairbairn Engineering Co., Ladd's case , (1893) 3 Ch. 450. 

Calls are specialty debts, and the period of limitation is twelve years. 
Limitation Act, 1939, s. 2 (3). 

Interest 

interest on The articles usually contain a provision to the effect that, if any 
call is not paid at the time fixed, the holder for the time being of the 
share is to be liable to pay interest at a specified rate, sometimes 
5 or 10 per cent. See Table A., Clause 13. Such a clause is binding 
and will be given effect to. It does not, however, apply in the case of 
calls made by the liquidators of a company. Welsh Flannel and 
Tweed Co., 20 Eq. 367. As to liability to pay interest on calls after 
forfeiture of the shares, see Stockens case, L. R. 3 Ch. App. 432; Faure 
Electric Accumulator Co. v. Philhpart, 58 L. T. 525. 

Deceased Member 

Although the articles generally provide that calls are to be made 
on the “ members,” a deceased member, whilst his name remains 
on the register, is to be treated as a continuing member so far as may 
be necessary to make his estate liable. New Zealand, dc. Co. v. 
Peacock, (1894) 1 Q. B. 622. 

In the administration of the insolvent estate of a deceased person 
the amount due for calls which may be made in respect of shares in a 
company held by him should be estimated and proved for, as well 
when the company is a going concern as when it is being wound up. 
Re McMahon, Fuller v. MoMahon, (1900) 1 Ch. 173. 

Bankrupt Member 

If a shareholder becomes bankrupt and the company proves in the 
bankruptcy for the uncalled liability on the shares and receives a 
dividend, this does not make the bankrupt a holder of fully-paid 
shares so as to entitle him to participate in surplus assets of the com¬ 
pany. Proof is not equivalent to payment. Re West Coast Goldfields , 
(1906) 1 Ch. 1. 
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Enforcing Payment 

The duty of the directors of a company when a call is made is to 
compel every shareholder to pay to the oompany the amount due from 
him in respect of such call, and they are guilty of a breach of their 
duty if they do not take all reasonable means for enforcing payment. 
Spackman v. Evans, L. R. 3 H. L. 186. 

It is a breach of trust for Ihem to favour any director in such a 
matter. Alexander v. Automatic Telephone Co., (1900) 2 Ch. 56. 

It is now common to sue for a call on a writ specially indorsed under 
Ofd. III. r. 6 of Supreme Court Rules. After judgment has been 
obtained against the defaulting shareholder, the company can, if 
needs be, proceed against him in bankruptcy. Re Winterbottom, 18 
Q. B. D. 446. See also as to forfeiture, Chapter XIII. Whilst the 
company is a going concern the shareholder can plead a set-off. Re 
Hiram Maxim Lamp Co., (1903) 1 Ch. 70. As to the method of 
enforcing calls due to an English company from contributories in 
Ireland, see Re Bank of Egypt, Ltd., (1913) 1 I. R. 502. 

Misrepresentation is no defence to an action for calls unless the 
defendant has promptly applied for rectification of the register either 
by counterclaim in the action or by separate proceedings. First 
National Re-insurance Co. v. Greenfield, (1921) 2 K. B. 260. 


Injunction to Restrain Enforcement of Call 

If a call is improperly made, the shareholder can obtain an injunction 
to restrain the directors from enforcing the call by forfeiture pending 
the trial of the question; but usually only on the terms that the amount 
of the call should be paid into Court. Lamb v. Sambas Rubber, <Stc. 
Co., (1908) 1 Ch. 845; and see Jones v. Pacaya Rubber, &c. Co., 
(1911) 1 K.B. 455. 

An injunction to restrain the enforcement of a call by action at law 
cannot he granted. Judicature Act, 1925, s. 41; and see Galloway 
v. HaUi Concerts Society , (1915) 2 Ch. 233. 

Payment in Advance of Calls 

The articles of a company usually contain a clause similar to 
Clause 16 of Table A., empowering the directors to receive from any 
member money in advance of calls, on the footing that interest is to be 
paid thereon whilst in advance. This is an extremely important power 
and one which is frequently exercised. It is in the nature of a trust 
to be faithfully exercised for the benefit of the company, and accord¬ 
ingly the directors should only receive money in advance when, in 
their Judgment, the same can be advantageously used for the pur- 
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poses of the company, and the rate of interest should not be excessive. 
Poole, Jackson, and Whyte’s case (1878), 9 Oh. D. 322; In re Pyle 
Works, 44 Oh. D. B86. Hence, where directors under a power of this 
kmd paid up in advance their own shares, and the same day appro¬ 
priated the amount in payment of their feeB, the company being 
insolvent, it was held, that the transaction, not being bond fide , was 
ineffectual, and that the directors remained liable on their shares. 
Sykes’s case , 13 Eq. 255. See, however, Mason’s , Ac. case , In re 
Liverpool , Ac. Insurance Co., 30 W. R. 378; In re A . M. Woods , Ship’s 
Woodite Protection Co ., 2 Meg. 0. R. 164; also Washington Diamond 
Mining Co (1893) 3 Oh. 95. It has now been settled by the House of 
Lords that where money ib paid up In advance under such a clause on the 
footing that it is to carry interest, Buch interest is to be paid whether 
there are or arc not profits for the payment thereof. If there are no 
profits, or the profits arc insufficient, then the company must pay 
out of capital, and there is nothing ultra vires in this. Lock v. 
Queensland, Ac Mortgage Co., (1896) A. C. 461, 467. Where capital 
has been paid up in advance it ranks for repayment in a winding up 
primd fane before capital not paid up in advance. Maude , Ex parte , 
6 Ch. App. 51; Wakefield, Ac. Co, (1892) 3 Ch. 165; In re Exchange 
Drapery Co., 38 Ch. D. 171. The company is not entitled to repay the 
amount advanced at any time against the wish of the shareholder in 
the absence of a duly sanctioned reduction of capital. London and 
Northern S. S. Co v. Farmer, W. N. (1914) 200; 111 L. T. 204 





CHAPTER XIII 

FORFEITURE 

The articles of a company generally contain provisions for the for- Forfeiture of 
feiture of shares for non-payment of calls or instalments. See 
Table A., Clauses 23—29. Such a power to forfeit is not inherent ofoaUa. 
m a company. Clarice v. Hart , 6 H. L. C. 633. It only exists where 
it is given by the articles or introduced into them, as i1 may be, by 
special resolution. Dawkins v. Antrobus, 17 Ch. D. 615, 634; Alien v. 

Gold Reefs of West Africa , (1900) I Ch, 656. When given, it is like 
other powers of directors, fiduciary—-to be exercised, that is, for the 
benefit of the company. 

A power to forfeit shares for non-payment of debts other than calls 
oi instalments is invalid. J3ec p. 147. 

A collusive forfeiture made lor the purpose of enabling a member Colluiioii. 
favouied by the directors to escape fiom his liabilities is an abuse of the 
powei and a fraud on the other shareholders. Re Esparto Trading Co ., 

12 Ch. D. 191; Spademan \. Evans, L. R. 3 H. L. 171, 186; Lord 
WaUscourt } s case, W. N. (1899) 258. Forfeiture is treated very stnctly 
by the Couits, and directors seeking to enforce it must exactly pursue the 
course of procedure marked out by the articles. Clarke v. Hart, supra. 

A slight irregularity ib as fatal as the greatest. Garden Gully, dc. Irregular. 
Mining Co. v. Mcbister, 1 App. Cas. 39; Johnson v. LytUe’s Iron 
Agency, 5 Ch. D. 687. Thus if the call, in respect of which the 
forfeiture is made, was not validly made (Garden Gutty United Quartz 
Mining Co. v. McLister, supra), or if the notice on which the forfeiture 
is founded is inaccurate in requiring payment of interest from a wrong 
date, e.g., the date of the call instead of the date appointed for 
payment, the forfeiture may be held invalid. Johnson v. Lyttle's 
Iron Agency, supra; Watson v. Bales, 23 Beav. 294; Faure Electric 
Accumulator Co. v. PhiUipart, 58 L. T. 525, Where a shareholder is 
seeking to rescind his contract the Court can restrain a forfeiture. 

Lamb v. Sambas Rubber, dc. Co., (1908) 1 Ch. 845; Jones v. Pacaya 
Rubber and Produce Co., (1911) 1 E. B. 455. 

Where a shareholder is bankrupt, the notice of forfeiture may still 
be given to him. Graham v. Van Dimam's Land Go., 26 L. J. Ex. 

73; but it is well to give notice to the trustee also. So where the ( 
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shareholder is dead, the notice may be sent to his registered address. 
Alien v. Gold Reefs of West Africa , (1900) 1 Ch. 656, at p. 670. In 
this case the notice in fact reached the executors; but the statement 
of the law at p. 670 is probably sufficient to override the doubt 
expressed in James v. Buena Ventura Nitrate , &c. Syndicate , (1896) 
1 Ch. at p. 465. 

The exercise of a power of forfeiture is a question of expediency as 
to which the directors must exercise their discretion. Bigg's case, 
1 Eq. 309. On forfeiture the shares become the property of the 
company and may be sold by it. See Tabic A., Clause 26. 

Directors do nut lose the power of forfeiture because the company 
charges all its uncalled capital m favour of trustees for debenture 
holders. Re Agency Land and Finance Co. of Australia, 20 T. L. R. 41. 

In a voluntary winding up the directors can exercise the power 
of forfeiture if they obtain the sanction oi the liquidator or the 
company in general meeting in case of a “ members’ voluntary winding 
up” (sect. 232), oi with the sanction of the committee of inspection 
or the creditors in the case of a “ credit oi s’ voluntaiy winding up ” 
(Sect. 241.) See Re Fairbatrn, <&c. Co., (1893) 3 Ch. 450 

The articles generally give power to the directors to sell forfeited 
shares. In such a case the directors can sell at a discount, that is, for less 
than the amount paid up prior to the forfeituie. Morrison v. Trustees, 
Executors, &c. Corpn. (1898), 68 L. J. Ch. 11; 79 L. T. 605 (C. A.). 
But 8emble the transferee will remain liable to pay any amount remain¬ 
ing unpaid on the shares at the time of sale. S. C. And see New 
Balhs Eerstehng v. Randt Gold Mining Co., (1904) A. C. 165, and p. 142, 
post. In such a case the transferee will be a holder of shares m respect 
of which money is due, and may therefore by a clause in the icgulations 
be debarred from voting. Rrndt Gold Mining Co. v Wamwnght, (1901) 
1 Ch 184. He should be credited with any subsequent payments made 
by the ex-owner. Remit Gold Mining Co., (1904) 2 Ch. 468. 

The articles very commonly give power to the directors, so long as 
they have not sold the forfeited shares, to annul the forfeiture on such 
terms as they think propeT. This power cannot be exercised without 
the consent of the late holder. Exchange Trust , Limited , Larkworthy's 
case, (1903) 1 Ch. 711. 


Relief against Forfeiture 

Relief Where a forfeiture has been duly and bond fide effected, equity will not 

relieve againsl it. Sparks v. Liverpool Waterworks (1807), 13 Ves. 428. 
A shareholder who desires to challenge a forfeiture as invalid may 
bring an action to set it aside (Sweny v. Smith (1869), 7 Eq. 324; 
Johnson \. LytUe’s, <fec. Agency, supra; Re New Chili, (fee. Co., 45 Ch. D. 
598); and may obtain an injunction to restrain the forfeiture pending 
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the trial, usually cm the terms of payment of the amount called up into 
Court; see Lamb v. Sambas Rubber, dec. Co., (1908) 1 CL 845; Jones v. 

Paeaya Rubber, do. Co., (1911) 1 K. B. 465 (where the forfeiture was 
restrained pending the trial of an action claiming rescission of the 
contract to take the shares); and mere laches will not disentitle a 
legal owner of shares to such relief if the forfeiture is invalid ( Garden 
Gritty, dec. Co. v. McLister, 1 App. Cas. 39); but it is different where 
years have elapsed and the shareholder claiming relief was himself 
party as director to the forfeiture. Jones v. North Vancouver Land, do. 

Co., (1910) A. C. 317. 

A shareholder whose shares have been irregularly forfeited (e.g., Damages for 
without proper notice) can sue the company oi 5 in a winding up, prove 
for damages against the company. In re Nerv Chili, do. Co., 45 Ch. D. 

598. 

A clause in a company’s articles forfeiting the shares of any share¬ 
holder who should commence or threaten ail action against the 
company or the directors on payment to the shareholder of the full 
market value of his shares is invalid, as an infringement of a share¬ 
holder’s legal rights. Hojpe v. International Financial Society (1876), 

4 Ch. D. 327. 

Liability after Forfeiture 

Forfeiture of shares prevents primd fade any action by the company Liability 
for past calls. Stocken's case, 3 Ch. App. 415. But the articles after * 
commonly provide that where a share has been forfeited the member 
shall be liable for payment of the call with interest, and this creates 
a new obligation (Stocken's case , supra ) which can be enforced by 
action at law, but not by placing the holder on the list of con¬ 
tributories. Ladies' Dress Association v. Pulbrook, (1900) 2 Q. B. 

376. 

A call may be “ owing ” within the meaning of such a clause, 
though it has not become payable when the forfeiture takes place. 

Faurt, dc . Co. v. Phittipart, 58 L. T. 525. But the company cannot 
recover more than the difference between the amount payable on the 
shares and the amount received from subsequent holders of the 
forfeited shares. Re Bolton, (1930) 2 Ch. 48. 

When a person has been induced by misrepresentation to become 
a member, and is sued by the company after forfeiture of his shares, 
he can set up the misrepresentation by way of defence, even in a 
winding up. Aaron's Reefy. Twiss, (1896) A. C. 273. 

The forfeiture of a share does not relieve the forfeiting member 
from liability to be placed on the B. list if the company should be 
wound up within a year after the forfeiture. Creyke's case, L. R. 

5 Ch. App. 63. So a shareholder who has transferred his shares 
within a year of a winding up is liable as a past member, though the 
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slum hare been forfeited in the hands of a transferee, lkiiger'i mi 

Neill's cases (1869), L. R. 4 Ch. App. 266. 

A hqmdator has no power to cancel a forfeiture of shares duly 
made by the directors before the commencement of the winding up. 
Dawes* case, 6 Eq. 232 

When shares forfeited for non-payment of calls are sold, the pur¬ 
chaser is liable to a fresh call in respect of the capital comprised m 
such prior calls (New Balhs Eerstelmg v. Remit Gold Mining Co., 
(1904) A 0. 165), for the company cannot sell free from that liability. 
But subsequent payments by the former holder, on account of the 
prior calls, should be credited to the purchaser in due course. Remit 
Gold Mining Co , (1904) 2 Ch. 468 

Where a surety has guaranteed the repayment of calls on shares, 
he will be lelcased if the company forfeits the shaies and thus alteis 
the liability of the principal debtor and deprives the surety of the 
hen which he would otherwise have had if called upon to pay. Re 
Darwen and Pearce , (1927) 1 Ch 176 



CHAPTER XIV 

LIEN ON hHAREb 


How created 

A company has, prwid facie, no lien on the share of a member ( Pmketl 
v Wnght , 2 Ha 120, on appeal, sub nom Murray v Pmkett , 12 Cl & 
Fm 764), but the ai tides may, and usually do, pro\ide that the 
company shall have a paramount lien on the shares of each member for 
his debts and liabilities to the company, whether matured or not See 
Company Precedents, 15th ed , Part 1, p 613, and Tabic A , cl 7 And 
such a provision is effective New London, &c Bank v Brocklebank 
(1882), 21 Ch D 302, Bradford, Banking Co v Brigqs (1886), 12 App 
Cis 29 The lien thus creatrd takes effect as an equitable charge 
(i General Exchange Bank, Re (1871), 0 Ch App 818) created in favour 
ot the company by covenant of the shareholder, the covenant hung 
implied by virtue of sfot 20 of the Act See Bradford Bank v Briggs , 
supia , and also p 31, supra A lien clause may be adopted by special 
resolution Allen \ Gold Reefs of West Africa, (1900) 1 Ch 656 
1 right of lien may be discharged by a clear arrangement between 
the shareholder and the company Bank of Africa v Salisbury Gold 
Mining Co (1892) A C 281 

Validity of Lien against Third Persons 

A litn clause in the articles not infrequently gives use to 
questions of priority between the company asserting the ben and 
persons claiming under the shareholder For example, the company 
may receive notice that the slurcbolclu has mortgaged oi sold the 
shares, ( <nd the question then arises whether, if the shareholder 
subsequently becomes indebted to the company, the company^ lien 
will Tank in priority to the mortgagee or purchase! 

The answer to the question is to some extent affected by the 
presence or absence in the aiticIts of a clause (below referred to as 
an exemption clause) relieving the company from the obligation to 
take notice of equities m relation to its shares The terms of exemption 
clauses vary considerably In New London and Brazilian Bank v 
Brodkbank , 21 Ch D 302, infra , p 141, the clause ran— 

“ The company shall not be bound by or recognize any agreement 
to transfer or charge any share, or any equitable, contingent, future oi 
partial interest, or other right in, to, or in respect of such share, except 
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an absolute right thereto in the person from time to time registered 
as the holder thereof.’* This rule is not affected by the provisions of 
sect. 57 of the Act of 1947 as to nominee holdings and the register of 
share ownership. See sect. 57 (4). 

Another provision very commonly found in articles is that “ [Save 
as herein otherwise provided] the company shall be entitled to treat 
the registered holder of any share as the absolute owner thereof, and, 
accordingly, shall not [except as ordered by a Court of competent 
jurisdiction or as by statute required] be bound to recognize any 
equitable or other claim to, or interest in, such shares on the part of 
any other person.** Such a clause is framed with a view to enabling 
the company, whether in relation to a lien clause or otherwise, to deal 
with the registered holder of a share as the absolute owner, and to 
relieve the company altogether from any obligation to take notice of 
any claims or assertions of equitable interests that may come to it. 

It is doubtful, having regard to Tecent decisions, whether these 
exemption clauses add much, if anything, for this purpose to the 
effect of sect. 101 (sec p. 145, infra); but it will be convenient to 
consider, in the first place, cases where there is an exemption clause. 


New London, 
dsc. Bank v. 
Brocklebank. 


Principle of 
decision. 


Object of 
sect. 101 of 
the Act. 
Company 
looks to regis¬ 
tered holder. 


In New London and Brazilian Bank v. Brocklebank (1882), 21 Ch D. 
302, there was a paiamount lien clause and also an exemption clause. 
The shares were acquired with trust money. One of the holders 
became indebted to the bank, and upon the bank seeking to enforce 
its charge the prior equity of the beneficiaries was set up, with the 
result that the Court of Appeal held that the bank had a lien on the 
shares which must prevail over the title of the beneficiaries. Jessel, 
M. R., considered that, as the lien was given by the articles, it took 
effect from the time the member was admitted, and further, that the 
beneficiaries were not entitled to repudiate the lien and exemption 
clauses, and Lindley, L. J., said that he failed to see upon what 
uround the equitable owner could claim title to the shares and yet 
“repudiate the terms upon which the trustees have acquired the 
shares.’* 

It was not alleged in this case that the company had notice of the 
trust before the obligation of the company was incurred. 

The principle of this decision appears to be that a shareholder 
cannot both approbate and reprobate, and that those who claim 
undeT him cannot repudiate either the lien clause or the exemption 
clause. Borland's Trustee v. Steel Brothers <& Co., (1901) 1 Ch. 279. 

The importance of thuB relieving the company from an obligation 
to recognize equities is well pointed out by Lord Coleridge, C. J,, 
sitting in the Court of Appeal in Re Perkins , 24 Q. B. D. 613. “ It 
seems to me,’* he said, “ extremely important not to throw any doubt 
on the principle that companies have nothing whatever to do with 
the relations between trustees and their eestuis que trust in respect of 
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the ehawa ©f tite company. If a trustee is on the company*® register 
as a holder of shares, the relations which hi may have with some’ 
other person in respect of the shares are matters with which the 
company have nothing whatever to do; they can look only to the 
man whose name is upon the register." The actual point decided 
was that as the company were not bound to recognize trusts, they 
had no lien- upon the shares for a debt due to them by the cestui que 
trust of the shareholder. 

In Miles v. New Zealand , Alford, Ac* Co. (1886), 32 Ch. D. 266, 
there being a lien clause and an exemption clause, it was held by the 
Oourt of Appeal that the company was not bound to take notice of 
a mortgage, and was entitled to rank before the second mortgagee 
in respect of a claim arising after notice to the company of such 
mortgage. In this case, however, the Oourt of Appeal merely followed 
its own decision in the Bradford Banking Co. v. Bnggs, infra , which 
was subsequently overruled by the House of Lords. 

In Mackereth v. Wigan Coal and Iron Co. f (1916) 2 Ch. 293, 

Peterson, J., held that a company could not, after specific notice 
that three persons held certain shares as executors, make advances 
to one of them and then claim a lien on the shares as against the 
beneficiaries. This decision seems to be based on the assumption 
(which, it is submitted, is correct) that Miles v. New Zealand , dc. 

Co. (supra) had been overruled; it appears to establish the propo¬ 
sition put forward m the aigument for the plaintiffs that, notwith¬ 
standing the exemption clause, in disputes between the company 
and other peisons the company is subject to the ordinary rules of 
law and equity. “ Where the company m which shares are hold sees 
fit to deal with the shares for its own benefit, then that company is 
liable to be affected with notice of the interest of a third party.” Per 
Peteison, J., quoting Stirling, J., m Rainford v. James Keith , dc. Co. f 
(1905) 2 Ch. 147, at p. 161. 

Where there is a lien clause but no clause exempting the company Wficrono 
from taking notice of trusts and equities, the company has to rely 
exclusively on sect. 101 of the Act, which provides that u No notice 
of any trust, expressed, implied or constructive, shall be entered on 
the register or be receivable by the registrar in the rase of companies 
registered m England." 

In such a case, notice of an equitable mortgage created by a share¬ 
holder, is not notice of a “ truBt" within the meaning of the sections. 

Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 39. In that 
case the articles contained a clause giving the oompany a first and 
permanent lien, and there was no exemption clause. The company 
received notice of a mortgage by the shareholder, and afterwards it 
advanced money to the shareholder and claimed priority for its 
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advance, contending (1) that on the true construction of the Hen 
clause (103) in its articles (which gave the company “ a first and 
permanent lien ”) the shareholder had agreed that the company should 
have a lien ranking in priority to all other charges with or without 
notice, and that the second mortgagee with notice of this bargain 
could not establish any claim in violation of it; and (2) that the 
company was, under sect. 30 of the Act of 1862 (now sect. 101), 
entitled to disregard the notice as notice of a trust, and, on that 
ground, entitled to priority. 

The House of Lords held that the principle of Hopkinson v. RoU 
(1861), 9 H. L. C. 514, applied, and there being nothing in the articles 
to the contrary, the company was not entitled to disregard notices of 
the mortgage and insist upon priority for its subsequent advances. 

It is material to note that this case was decided on the construction 
oi the articles and of sect. 30 to the Act of 1862. It did not decide 
that theie was any inexorable rule of equity making it impossible, by 
the articles, to exclude the application of the rule in Hopkinson v. 
RoU, 9 H. L. C. 514. The provisions of the articles were carefully 
considered, and it was held that they did not import any intention 
to exclude the rule, for they in no way attempted to relievo the 
company from noticing equities. And as regards sect. 30 of the Art 
of 1862 (now sect. 101 of 1929), the ease merely decided that notice 
of a mortgage was not notice of a trust. Bradford Banking Co. v, 
Briggs, therefore, in no way derogates from the authority of New 
London and Brazilian Bank v. Brocklebank, 21 Ch. D. 302, and 
Borland's Trustee v. Steel Brothers d Co., (1901) 1 Ch. 288 (supra, 
p. 144), and it did not in terms overrule Miles v. New Zealand , do. 
Co., supra , p. 145; but, it is submitted, that the decision in Mackereth 
v. Wigan Coal and Iron Co., supra , p. 145, would now be followed. 


How Lien enforced—Sale 

The articles generally give power to the company to enforce a lien 
by sale afioT default (see Table A., Clause 8), and, if need be, to 
transfer the shares into the purchasers' names. This is right; for, in 
the absence of some such provision, it may be necessary to apply to 
the Court. New London, do. Bank v. Brocklebank, 21 Ch. D. 302, 
supra, p. 144. On the other hand, the charge which a lien creates 
being a mortgage within the meaning of sect. 205, sub-sect. (1) (xvi) 
of the Law of Property Act, 1925, the shareholder or his transferee 
is entitled, by Beet. 95, sub-sect, (i) of that Act, to require the com¬ 
pany, on payment of the sum due, to assign the debt and their lien 
on the shares to his nominee. EveriU v. Automatic, do ,. Co., (1892) 
3 Ch. 506: but see Re Afagneta Time Co., W. N. (1915) 318, as to 
the necessity of concurrence of a subsequent incumbrancer. 
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This being so, it may be that the power of sale given by sect. 101 of 
the same Act to mortgagees is applicable. Sect. 101, no doubt, only 
gives the power to a mortgagee to sell where the mortgage is “ by 
deed, 1 ’ but under sect. 20 of the Act of 1929, the lien clause binds 
the shareholder as if it were his deed of covenant with the company. 

Bradford Bank v. Briggs , 12 App. Oas. 29. 

The clause conferring a lien extends not only to the shares, but to 
the dividends thereon (Re General Exchange Bank (1871), L. R. 6 Ch. 

App. 818; Hague v. Dandeson , 2 Ex. Reps. 741), and also to any assets 
which, in a winding up, may come to the shareholders in respect 
thereof. Ex parte Lems, 6 Ch. App. 818. 

When the holder of shares subject to a lien by the company sells 
some of them, the purchaser is entitled to marshal as against an 
execution creditor of the vendor, and to throw the lien in the first 
instance upon the shares remaining unsold. Gray v. 8tone & FunneU , 

W. N. (1893) 133; 69 L. T. 282. 

Forfeiture 

Occasionally the articles provide that a lien may be enforced by Forfeiture 
forfeiture, but Buch a provision is not effective; for the lien ib an olau,e * 
equitable mortgage, and a clause for forfeiture in a mortgage is, in 
equity, inoperative. The rule is that, ** once a mortgage always a 
mortgage ” (Salt v. Marquis of Northampton, (1892) A. C. 1), and any 
attempt to clog the equity of redemption is futile. See also Hopkinson 
v. Mortimer, Harley & Co., (1917) 1 Ch. 646, where it was held that a 
forfeiture of shares by directors for non-payment of an ordinary debt 
would be invalid as a reduction of capital. 
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CHAPTER XV 

GENERAL MEETINGS 

The Statutory Meeting 

Section 113 of the Companies Act, 1929, as amended by sect. 2 of the 
Act of 1947, runs as follows:— 

(1) Every company limited by shaies and every company limited 
by guarantee and having a triune capital shall, within a period of not 
less than one month nor more than three months from the date 
at which the company is entitled [see p. 48] to commence business, 
hold a general meeting of the members of the company, which shall 
be called the statutory meeting. 

(2) The directors shall, at leaNt fourteen days before the day on which 
the meeting is held, forward a report (in this Act called “ the statutory 
report ”) to every member of the company. 

(3) The statutory report shall be certified by not less than two 
directors of the company, or, where there are less than two directors, 
by the sole director and manager, and shall state— 

(a) the total number of shares allotted, distinguishing shares allotted 

as fully or partly paid up otherwise than in cash, and stating 
in the case of shares partly paid np the extent to which they 
are so paid up, and in either case the consideration for which 
they have been allotted; 

(b) the total amount of cash received by the company in respect of 

all the shares allotted, distinguished as aforesaid; 

(c) an abstract of the receipts of the company, and of the pay¬ 

ments made thereout up to a date within seven days of the 
date of the report, exhibiting under distinctive headings the 
receipts of the company from shares and debentures and 
other sources, the payments made thereout, and particulars 
concerning the balance remaining in hand, and an account 
or estimate of the preliminary expenses of the company; 

(d) the names, addresses, and descriptions of the directors, auditors 

(if any), managers (if any), and secretary of the company; and 

(e) the particulars of any contract, the modification of which fc to be 
' submitted to the meeting for its approval, together with the 

particulars of tbe modification or proposed modification. 
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(4) The statutory report shall, so far as it relates to the shares 
allotted by the company, and to the cash received in respect of such 
shares, and to the receipts and payments of the company on capital 
account, be certified as correct by the auditors, if any, of the company, 

(5) The directors shall cause a copy of the statutory report, certified 
as required by this seotion, to be delivered to the registrar of com¬ 
panies for registration forthwith after the sending thereof to the 
members of the oompany. 

(6) The directors shall cause a list showing the names, descriptions, 
and addresses of the members of the company, and the number of 
shares held by them respectively, to be produced at the commence¬ 
ment of the meeting, and to remain open and accessible to any member 
of the company during the continuance of the meeting. 

(7) The members of the company present at the meeting shall be 
at liberty to discuss any matter relating to the formation of the com¬ 
pany, or arising out of the statutory report, whether previous notice 
has been given or not, but no resolution of which notice has not been 
given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any 
adjourned meeting any resolution of which notice has been given in 
accordance with the articles, either before or subsequently to the 
former meeting, may be passed, and the adjourned meeting shall 
have the same powers as an original meeting. 

(9) In the event of any default in complying with the provisions of 
this section, every diiector of the company who is guilty of or who 
knowingly and wilfully authorises or permits the default shall be 
liable to a fine not exceeding fifty pounds. 

(10) This section shall not apply to a private company, 

Default in delivering the statutory report or in holding the statutory 
meeting iB one of the statutory grounds for winding up the company 
(sect. 168); but the Court may, instead of making a winding-up order, 
direct the report to be delivered or the meeting to be held and order 
the costs to be paid by the persons in default. (Sect. 171 (2).) 
Re Kent Outcrop Coal Co W. N. (1912) 26. 

The obvious purpose of the statutory meeting with its preliminary 
report is to put the shareholders of the company as early as possible 
in possession of all the important facts relating to the new company— 
what shares have been taken up, what moneys received, what con¬ 
tracts entered into, what sums spent on preliminary expenses, &c. 
Furnished with these particulars, the shareholders are to have an 
opportunity of meeting and discussing the whole situation — the 
management, methods and prospects of the company. If the share¬ 
holders fail to do so. they have only themselves to blame. 
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Hol 0 i on the Under the Act of 1906, this section was only applicable in the case 
m:m of a company limited by shares; it is now extended to companies 
limited by guarantee, if they have a capital divided into shares. The 
section docs not apply to unlimited companies, and it doeB not apply 
to private companies: see Bub-sect. (10), as to the law under the Act 
of 1908, see Gardner v. Iredale , (1912) 1 Oh 700. 

The words “ entitled to commence business ” at the commencement 
of the section refer, in the case of a company which has a share capital 
and has issued a prospectus inviting the public to subscribe for shares, 
to sect 94. Supra , p 48. 

The notices convening the statutory meeting Bhould state that 
it is to be the statutory meeting Gardner v Iredale , (1912) 1 
Ch 700 


Annual 

meeting. 


Ordinary and Extraordinary General Meetings 

A general meeting of the shareholders of a company was, by sect 112, 
to be held once at least in every calendar year, and not more than 
fifteen months after the holding of the last preceding general meeting 
But now by sect 1 of the Companies Act, 1947 — 

Every company shall in eai h year hold a general meeting as 
its Annual General Meeting in addition to any other meetings 
in that year, and shall specify the meeting as such m the notices 
calling it, and not more than fifteen months shall elapse between 
the date of one Annual General Meeting of the Company and that 
of the next 

Provided that so long as a Company holds its first Annual 
General Meeting within eighteen months of its incorporation, 
it need not hold it in the year of its incorporation or in the 
lollowmg year 


There are penalties for default moreover, in case of default, the Board 
of Tiade (sect 1 (2) of the A<t of 1947) ran oidei the meeting to be 
convened ‘ Each year ” must have the same meaning as “ caltndai 
>eai Park \ Lawton, (1911) 1KB 58b The statutoiy meeting 
m noi an annual general meeting Under the Act of 1929, both the 
statutory meeting and an ordinary meeting had to be held in the fir*t 
yeai but see now the proviso to sect 1 of 1947, hupra As to date 
when the offence is committed, see bmedley \ Registrar of Companies , 
(1919) 1 K B 97 

Ordinary and The articles usually distinguish between ordinary meetings and 

elctrior nar> extraordinary meetings See Clause 40 of Table A The term 
" ordinary meeting ” is generally t onfined 1 0 the annual general meeting 
which, by the articles, is usually to be held at some specified period of the 
} ear The article for this purpose commonly provided that the directors 
were to hold one meeting every year at a specified date The articles 
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should of course now correspond with sect. 1 of the Act of 1947. They 
usually provide that the directors may call other meetings whenever they 
choose; and further, that they shall call an extraordinary meeting when¬ 
ever they are required so to do by a requisition signed by a specified 
proportion of the members. Maodougall v. Gardiner (1875), L. R. 10 Ch. 
App. 606; see Clause 41 of Tablo A. Sect. 114 of the Act of 1929 
(rc-enacting with amendments provisions first introduced by sect. 13 of 
1900) provides that the directors must call an extraordinary meeting 
on the requisition of the holders of not less than one-tenth of such of 
the paid-up capital of the company as carries the right of voting at 
gen^i^meetings, and that if the directors do not, pursuant to any such 
a gener 10111 convenc a g enera l meeting within tweniy-one days, the 
ironists, or any of them representing moic than one-half of their 
total voting rights, may themselves convenc such a meeting. 


Who may Convene 

The articles, as above stated, generally provide that the directors 
may, and that they shall, upon a specified requisition by members, 
convene a general meeting. This means primd fade that the directors 
may by resolution passed at a duly convened and constituted meeting 
of the board order the meeting to be convened. Hayoraft Gold 
Reduction, Ac. Co., (1900) 2 Ch. 230; Harben v. Phillips, 23 Ch. D. 14. 
But if the articles so provide, a resolution in writing signed by the 
directors without meeting is as effective as a resolution passed at a 
board meeting. Notice of a general meeting given by the secretary 
without the sanction of the directors or other proper authority is 
invalid. Ibid ., and Re State of Wyoming Syndicate, (1901) 2 Ch. 431. 
But such a notice may be ratified by the directors before the meeting. 
Hooper v. Kerr Stuart A Co., 83 L. T. 729, infra, p. 190. 

Moreover, a resolution passed by a meeting which has the appearance 
of being regularly convened, will not be invalidated because some 
of the acting directors who joined in convening the meeting were not 
duly appointed. Broome v. La Trinidad , 37 Ch. D. 1; British Asbestos 
Co. v. Boyd, (1903) 2 Ch. 439. Roe also Boschoek Proprietary Co. v. 
Puke, (1906) 1 Ch. 148, where the object was to confirm past pro¬ 
ceedings. A meeting convened as a meeting of directors may be valid 
as a meeting of the company if all the members are present. Re 
Express Engineering Works, (1920) 1 Ch. 466. 

Directors in calling meetings, as in other matters, must consider the 
general interests of the company. 

If the articles make no provision for calling meetings, any two or 
more members holding not less than one-tenth of the issued share 
capital (or where there is no share capital, 5 per cent, of the members) 
ttay now convene a meeting. (Sect. 115 (1) (c).) 
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As regards a meeting on requisition the articles commonly contain 
independent provisions on the subject Where this is so, the share* 
holders can proceed either under the articles or under sect. 114, as may 
seem the more convenient, but subject to this qualification, that the 
articles cannot abridge the statutory right. Usually it is found better 
to proceed under the section 

The section above referred to runs thus — 

114—(1) The directors of a company, notwithstanding anything 
m its articles, shall, on the requisition of members of the company 
holding at the date of the deposit of the requisition not less than 
one-tenth of such of the paid-up capital of the company as ■* 
date of the deposit carries the right of voting at general m^) 1 
of the company, or, in the case of a company not having a 
capital, members of the company representing not less than onc-lenth 
of the total voting rights of all the members having at the said date 
a nght to vote at general meetings of the company, forthwith proc eed 
duly to convene an extraoidinary general meeting of the company 

(2) The lequisition must state the objects of the meeting, and 
must be signed by the requisitioning and deposited at the legistered 
office of the company, and may consist of several documents in like 
form, each signed by one or more requisitiomsts 

(3) If the directors do not wit bn twenty-one days from the date 
of the deposit of the requisition proceed duly to convene a meeting, 
the requisitiomsts, or any of them representing more than one-half 
of the total voting rights of all of them, may themselves convene a 
meeting, but any meeting so convened shall not be held after the 
expiration of three months from the said date 

(4) A meeting convened under tbs section by the requisitiomsts 
shall be convened m the same manner, as nearly as possible, as that 
m which meetings are to be convened by directors. 

(5) Any reasonable expenses incurred by the requisitiomsls by 
reason of the failure of the directors duly to convene a meeting shall 
be repaid to the requisitiomsts by the company, and any sum so 
repaid shall be retained by the company out of any sums due or 
to become due from the company by way of fees or other remunera¬ 
tion in respect of their services to such of the directors as were m 
default. 

(6) For the purposes of tbs section the directors shall, m the case 
of a meeting at wbch a resolution is to be proposed aB a special resolution, 
be deemed not to have duly convened the meeting if they do not 
give such notice thereof as ib required by section one hundred and 
seventeen of tbs Act. 

(Sub-sect 1.) The holder of fully paid shares could take part in a 
requisition m respect of those shares under sect. 66 of 1908, notwith- 
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standing that calls remain unpaid on othtu shares held by him. 

Frmt and Vegetable Growers' Association v. Kekeunch, (1912) 2 
Ch. 52. 

(Sub-sect. 2.) Documents may be “ in like form/’ notwithstanding 
slight differences of language. Fruit and Vegetable Growers' Asso¬ 
ciation v. Rekewich , ubi sup . 

The mere fact that some of the resolutions referred to in the 
requisition could not be put to the meeting does not relieve the 
directors from an obligation to call the meeting. Isle of Wight Rail 
Co, v. Tahourdin, 25 Gh. D. 320. 

The Court would not under the old law compel directors to convene 
a general meeting pursuant to a requisition where the articles enabled 
the requisitiomsts themselves to call the meeting. MacdougaU v. 

Gardiner , 10 Ch App 606. 

In an urgent case, however, a mandatory injunction was granted 
directing the directors to call a meeting “ forthwith ” under 
se< I 66 (1) of 1908 (now sect. 114). Rutherford v. Farmery (1915, 

R No 1524), Astbury, J , 12 Nov 1915 And m Maxwell v Mitchell 
(1921, M. No. 2633), P 0 Lawrence, J. (27th June, 1922), gave the 
plaintiff the costs of the action where the directors had declined to 
call a meeting, but convened it immediately after the writ Note 
also that by sub-sect. (5), if the directors make default in calling 
the meeting, the expenses of the requisitioning are to be paid out of 
the directors’ remuneration 

The Court may now convene a meeting whenever it is impracticable Meeting 
to do bo in the manner prescribed by the articles, on the application th™ Oourt.*^ 
ot a director or any member entitled to vote, or on its own motion 
(see sect 115 (2)), and ma) direct a ‘ mooting ’ of one member 
(sect (> of 1947) 

A strong case ib required before the Court will restrain a general 
meeting of the company. Isle of Wight Railway Co v. Tahourdm t 
25 Ch D 320. In Harben v. Phillips, 23 Ch. D. 14, directors 
pnmd facie improperly appointed were lcstramcd lrom presiding 
over a meeting called by them as an extraordinary general meeting 
or from representing it as such. In case of a deadlock the Court Receiver, 
will sometimes appoint a receiver. Stanfield v. Gibbon , W. N. 

(1925) 11. 


Notice 

Sect. 2 of the Companies Act, 1947, provides that a Company’s Omission to 
Annual General Meeting may be called by twenty-one days’ notice fn^partloullr 
in writing and any other meeting, except a. meeting for passing a special members 
resolution may be called by fourteen days' notice in writing The 
articles cannot now provide for calling a meeting, except an adjourned 
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regulations. 

Contents 

of notice* 

Special or 

ordinary 

business. 


meeting by a shorter notice* A meeting called by a shorter notice is 
deemed to be duly called if it is so agreed 

(a) m the case of the Annual General Meeting by all members 

entitled to attend and vote; 

(b) m the case of any other meeting (except in the case of a special 

resolution) by a majority in number of the members holding 
not less than ninety-five per cent, in nominal value of the 
shares giving a right to attend and vote at the meeting. 

Every member is entitled to notice of a general meeting, and the omission 
to give due notice, therefore, invalidates the meeting (Smyth v. Darley 
(1849), 2 H. L. C. 789); but a clause in the articles commonly 
relaxes this rule as regards an accidental omission or non¬ 
receipt. See Clause 43 of Tabic A.; and as to members who are 
abroad, see infra, p. 235. The failure to give notice to one member 
of a committee has been held to invalidate the meeting even though 
that member had given general notice of inability to attend. Young 
v. Ladies' Imperial Club, (1920) 2 K. B. 523. Unless the articles 
otherwise provide, the executors or administrators of a deceased 
member, until registered as members, are uot entitled to notice. 
Allen v. Gold Reefs of West Africa , (1900) 1 Oh. 656. To convene a 
meeting of the subscribers of the memorandum a reasonable notice 
is sufficient. Two days was held sufficient in John Motley Building 
Co. v. Barras, (1891) 2 Ch. 386. Sunday is not a dies non , apart 
from express prevision. Child v. Edwards , (1909) 2 K. B, 753. 

The notice of meeting must be given in accordance with the articles; 
these usually require the notice to specify the date, place, and hour of 
meeting, and in case of special business, the general nature thereof. 
Where the articles are thus framed, it is necessary to define what is 
special business, and this is usually done by saying that at an 
ordinary meeting, the consideration of the accounts and reports, 
the election of directors and other officers in the place of those 
retiring by rotation, and the declaration of a dividend Bhall be 
considered ordinary business; but that any other business transacted 
at an ordinary meeting, and all business transacted at an extra¬ 
ordinary meeting shall be considered special business. See Clause 44 
of Table A. An ordinary meeting may deal with special business, if 
the notice specifies it. Graham v. Van Diemen's Land Go., 26 
L. J. Ex. 73. The notice convening a meeting at which any special 
business is to be transacted muBt state the nature thereof, otherwise 
the meeting will have been irregularly convened and cannot deal with 
the matter, lam's case, 1 De G. M. & G. 421; Hampshire Land Co., 
(1896) 2 Ch. 743; Kaye v. Croydon Tramways Co (1898) 1 Ch. 
358 (C. A.); Pacific Coast Coal Mines, Ltd. v. Arbuthnot, (1917) 
A. C. 607. 

But a resolution need not be in the identical terms of the resolution 
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specified in the notice of meeting, if, as passed, it is in substanoe covered 
by the notice. Torbock v Lord Westbury, (1902) 2 Ch 871. 

If a member is known to be dead, it is enough to send a notice to 
his registered address AUen v Gobi Reefs of West Africa, (1900) 

1 Oh. 656. 

Notices are not construed with excessive strictness Grant v. Terms of 
United Kingdom Smtchback , do Co, 40 Ch. D 137; Henderson v. 

Bank of Australasia, 45 Ch D 330 Substantial compbance with construed, 
the articles is sufficient In re British Sugar Refining Co, 3 K. & J. 

408, Young v South African, dc Syndicate, (1896) 2 Ch 268 
Notices are to be construed as a business man would construe them, 
and to be understood m the ordinary sense (Alexander v Simpson, 

43 Ch D 139), but it is not enough, m a notice of an extraordinary But must be 
meeting, merely to say “ special business ” Wills v Murray, 4 
Ex Reps. 869 Nor is it enough to state that remuneration is to be 
allowed to the directors, without stating the amount, if the amount ib 
laige. BaHke v Oriental Telephone, dc Co , (1915) 1 Ch 503. Nor 
is it enough, at any rate, in the case of an extraordinary or special 
resolution, to say that the capital will be increased without stating 
the amount MacConnell v E Prill d Co , (1910) 2 Ch 57 

A notice ot a resolution to adopt a particular course of action will 
not justify the adoption oi onlv a part thereof, for it is impossible 
for the Court to know how many shareholders abstained from attend¬ 
ing the meeting, being satisfied that the arrangement as it was 
proposed was advantageous to them, and being quite content to exer¬ 
cise no voice about it See Page-Wood, V -C, Clinch v Financial 
Corporation, 5 Eq 450, on p 478 Thus, where a meeting was 
convened to consider resolutions for reconstruction and foi wind¬ 
ing up as incidental thereto, and at the meeting a naked resolution 
for winding up was passed, it was held to be invalid as not in 
accordance with the notice Re Teede d Bishop, W. N (1901) 52; 

70 L J Ch 409 , 84 L T 561 Some doubt, however, is thrown 
upon the authority of this case by the decision in Thomson \ Hen¬ 
derson's Transvaal Rotates Co, (1908) 1 Oh 765, m which it was 
I held that where the notice specified several separate resolutions* 
some ultra vires and some intra vires, and all were passed, the latter 
were effective, although the other resolutions were void And see 
per Lord Selbornc, Ashbury Railway, dc Co v Riche, L R 7 
H L 693 

If the articles oi the Act give a geneial power to deal with certain 
business at a general meeting without notice of such business, the 
fact that the notice convening the meeting specifies a particular 
resolution for dealing with such business does not hunt the powers 
of the meeting Bethell v Trench Tubeless Tyre Co , (1900) 1 Ch 408 
|that case it was held that at a meeting to confirm a special 
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resolution for winding up voluntarily, the company, having a general 
power under the Act to appoint a liquidator without notice, might 
appoint B. though the notice stated that A. would be proposed. So, 
if the notice convening an ordinary meeting states that A. and B. will be 
proposed as directors, this does not prevent the appointment of 0. and D. 
if by the regulations the appointment of directors is part of the business 
of the meeting and requires no special notice; and see Betts d Co. v, 
Macnaghten , (1910) 1 Oh. 430, and post, p. 161. 

Where a contract is to be submitted to a meeting for confirmation, 
and directors of the company are interested therein, it has been held 
that the notice convening the meeting should give particulars as to 
that interest. Kaye v. Croydon Tramways Co., (1898) 1 Ch. 358 (C. A.); 
Tiessen v. Henderson , (1899) 1 Ch. 861; Normandy v. Ind t Coope d Co., 
(1908) 1 Ch. 84. See contra , Southall v. British Mutual, dc. Soc ., 
6 Ch. App. 614 (C. A.), and Grant v. United Kingdom Switchback, dtc. 
Co., 40 Ch. D. 135 (C. A.). 

On the other hand, where a meeting is convened to pass a special 
resolution adopting a new set of articles in lieu of the existing articles, 
it has been generally assumed that if the notice states the terms of 
the proposed resolution, it is a sufficient compliance with sect. 117 of 
the Act, without the notice specifying the details of alteration involved. 
The Court has repeatedly acted on this assumption, and the most 
eminent counsel have advised that it was correct. 


Notice of 
meeting to 
beheld on 
contingency 
only. 


form of 
notice in 
n?*ee of 


In Normandy v. Ind, Coope & Co., (1908) 1 Ch. 84, however, 
a learned judge considered that such a notice was insufficient, and 
that the notice ought to specify the material alterations proposed. 
It was not, however, really necessary to decide the point. See, too, 
Grant v. United Kingdom Switchback Rail. Co,, 40 Ch. D. 135; 
Southall v. British Mutual , dc. Soc., 6 Ch. App. 614. 

A notice that a meeting will be held in a certain contingency is 
not a good notice (Alexander v. Simpson, 43 Ch. D. 139), unless the 
articles sanction such a form of notice. Re North of England 
Steamship Co., (1905) 2 Ch. 15; Company Precedents, Pt, I., 15th ed., 
p. 955. But even without special authority in the articles, it was 
possible to convene the two meetings formerly required for passing 
and confirming a special resolution if care was taken that the notice 
convened both meetings unconditionally. Espuela Land and Cattle 
Co., 48 W. B. 684. In construing a notice, the rule is that the share¬ 
holders, to whom it is addressed, are to be presumed to know the 
Acts of Parliament, and also the terms of the memorandum and 
articles; and they must therefore read the notice in the light of 
these documents. Campbell's case, 9 Ch. App. 22; Oakbank OH Co, 
v. Crum, 8 App. Cas. 70. Under sect. 69 of the Act of 1908, it wa r 
held that a notice convening a meeting to pass a special resold 
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need not state tikat the Motatfou will be proposed "as an extra¬ 
ordinary resolution ” (Be Penarth Pontoon,' do. Co ., W, N. (1911) 

MO), but a notice convening a meeting to pass an extraordinary 
resolution must do so. MacConnett v. E. PHM <6 Co., Ltd., (1916) 

2 Oh. 67. It would appear to follow from this last decision that under 
sect. 117 (2) of the Act of 1929 the notice of a special resolution must 
expressly specify the intention to propose the resolution " as a special 
resolution. 0 

By sect. 3 of the Act 1947, members representing one twentieth of 
the total voting rights of all the members having a right to vote at resolution, 
the meetings, or not less than 100 members holding shares on which 
there has been paid up an average sum per member of not less than 
£100 can claim by requisition at their own expense to have notice of 
any resolution which is intended to be moved at the meeting and any 
statement of not more than 1,000 words with respect to the business to 
be dealt with at the meeting. A copy of the requisition signed by the 
requisition's must be deposited at the registered office not less than 
live weeks before the meeting, where it requires notice of a resolution 
and in other cases one woek before the meeting. A reasonable sum for 
expenses must also be deposited. There are further modifications of 
this provision. See sect 3, p. 647, infra. 

Quorum 

In order to constitute a general meeting a quorum of members must Quorum of 
he present. If there be no provision as to a quorum in the articles, 
two members, in the case of a private company, and in other cases, 
three members, personally present are requisite for a quorum. Com¬ 
panies Act, s. 115 (1) (d). 

At common law one member primd faoie cannot constitute a Meeting 
meeting. Sharp v. Dawes , 2 Q. B. D. 26; In re Sanitary Carbon Co., 

W. N. (1877) 223. But a single person may constitute a " meeting ” 
where that word has a special signification given it by the articles 
(East v. Bennett Brothers , (1911) 1 Ch. 163), or by the Companies 
Act; and now by sect. 6 of the Act of 1947, where the Board of Trade 
or the Court call a meeting, directions may be given that one member 
present in person or by proxy shall consituto a meeting. 

The regulations very commonly make three a quorum, as in Clause 45 
of Table A., but sometimes a scale is established for determining 
a quorum. 

It is submitted that, if all the members are present, it is immaterial 
that the quorum required is more than the total number of shareholders. 

Cf, Express Engineering Works , (1920) 1 Ch. 466. 

Where articles provide for a quorum “present in person or by 
proxy,” proxies can be counted. When the articles provide for a 
quorum “present in person,” proxies cannot be counted: but a 
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company present by its representative under sect* 116 of the Act can 
be counted. Re Edantan Coco-Nut Betake, Ltd., W. N. (1920) 271. 
Sometimes there is a different quorum fixed for general meetings of 
shareholders and for meetings of particular classes of shareholders. 
See Hemans v. Hotchkiss Ordnance Co. t (1899) 1 Ch. 115; Company 
Precedents, Part I., 15th ed., p. 636. 

If no quorum be present, then there is no meeting and the pro* 
ceedings are invalid. Cambrian, do. Co., 31 L. T. 773; Romford 
Canal Co., 24 Ch. D. 85. Sometimes the articles provide that for some 
particular class of business a smaller quorum shall be sufficient. 
Occasionally it is provided that if a quorum is not present the meeting 
is to stand adjourned, say, for a week, and that at the adjourned 
meeting those who are present shall be a quorum. This also is effective. 
See Table A., Clause 46, p. 615. 

Chairman 

The articles generally provide for the directors electing a chairman 
of their meetings (conf. Table A., Clause 84); and the chairman so 
chosen is, as a rule, by the articles, to be entitled to preside at a 
general meeting (see Table A., Clause 47); or in his absence some 
other director. If no director is willing to act as chairman, then 
some person selected by the meeting is to act. In the absence of any 
such provisions the meeting will itself choose its own chairman from 
amongst the members present. Companies Act, s. 115 (1) (e). 
The duty of the chairman is to keep order and see that the business 
is properly conducted. Indian Zoedone Co. f 26 Ch D. 70. His 
decisions on points of order and upon any incidental questions that 
arise are to be taken primA facie to be correct. 8.C. ; and see Wands¬ 
worth Gaslight Co v. Wright, 22 L. T. 404. If the articles so provide, 
the chairman’s decision as to the validity of a vote is conclusive. 
Wall v. London and Northern Assets Corporation (No. 1), (1898) 2 Ch. 
469; Wall v. Exchange Investment Corporation, (1926) Ch. 143. He 
may also, by the vote of a majority, stop a discussion on a resolution 
after it has been reasonably debated. Ib. 

Where the articles say that he “ may ” adjourn, as in Clause 49 of 
Table A., he has a discretion, and may decline to adjourn. Salisbury 
Gold Mining Co. v. Hathom, (1897) A. C. 268. But if he departs from 
his duty, e.g., by prematurely closing the meeting and purporting 
to adjourn it, his acts become irregular, and it is open to the meeting 
to select another chairman and proceed with the business. National 
Duellings Co. v. Sykes, (1894) 3 Ch. 159. See further, p. 166. 

In the case of a special or extraordinary resolution, where no poll 
is duly demanded, the declaration by a chairman that a resolution 
has been carried, is, by sect. 117 (3) of the Companies Act, 1929, made 





“tttockuiitH evidence of the fact, without proof of the number or 
proportion of votes/* It is now settled that “ conclusive ” in this 
section means what it says, conclusive and not primd fade evidence. 
See Re Odd Co., 11 Ch. 1). 701, at p. 719; Hadldgh Castle Gold Co., 
(1900) 2 Ch. 419; followed and approved in Arnot v. United African 
Lands, (1901) 1 Ch. 518, and, in effect, overruling Young v. South 
African Syndicate, (1896) 2 Ch. 208. 

But a chairman’s declaration is not, it seems, conclusive where the 
declaration that the resolution is passed Bhows on the face of it that it 
was not passed by the requisite majority. Re Caratal (New) Mines , 
Limited, (1902) 2 Ch. 498, and sec p. 233. 

The articles (see Table A., Clause 50) commonly contain similar 
provisions making the chairman’s declaration conclusive as to the 
passing or not passing of a resolution by a specified majority, and 
should be construed accordingly. 

The articles usually give the chairman, where the votes are equal, 
a casting vote, both on a show of hands and at a poll (see Table A., 
Clause 52); but in the absence of such provision he has no casting 
vote. 


Votes 

The articles generally determine how many votes a member is to Votes at 
have. Very commonly they provide that a member shall have one 
vote for every share held by him. See Clause 54 of Table A. Some¬ 
times they provide that the voting shall be in accordance with a scale. 
Sometimes one class of shares is given no votes or only a qualified 
right of voting. In the absence of any regulations as to votes, every 
member has one vote for every share or each 10?. of stock, if the 
company originally had a share capital; if not, each member has 
one vote only, whether on a show of hands or at a poll. (Sect. 115 (1) (f).) 

The register is the only evidence of a member’s right to vote at a 
general meeting. Pender v. Lushington , 6 Ch. D. 70. So where a 
bankrupt remained on the register though he had mortgaged the 
shares, and his trustee had disclaimed, the bankrupt was held 
entitled to vote. Wise v. LansdeU , (1921) 1 Ch. 420. If the 
articles so provide, the chairman’s decision as to the validity of a 
vote is, in the absence of fraud, conclusive. WdU v. London and 
Northern Assets Corporation , (1898) 2 Ch. 469. A shareholder’s vote 
iB a right of property which he may use as he pleases. The propriety 
or impropriety of his motive is immaterial (Pender v. Lushington, 

6 Ch. D. 70); he is entirely free to exercise his own judgment as 
to how he shall vote (North-West Transportation Co. v. Beatty , 12 
App. Gas. 589; Borland v. Earle , (1902) A. 0. 83, but see Cook v. 

Decks, (1916) 1 A. 0. 554), and may, at any rate in some cases, bind 
himself by contract, which can be enforced by mandatory injunction 
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(Puddephatt v. Leith, (1916) 1 Oh. 300), to vote, or not to vote, is a 
particular way (OreenweU v. Porter, (1902) 1 Oh, 690), and the Court 
has no power to go behind the vote and to invalidate it on the ground 
that the shareholder had a personal interest in the subject-matter 
different from, or opposed to, that of the company, and did not 
exercise his voting power for the best interests of the company. See 
East Pant Mining Co . v. Merryweather, 2 H. & M. 254. Burland 
v. Earle (supra). In the absence of contract a person in whose names 
shares are registered (e.g,, a mortgagee) can vote as he pleases. 
Siemens Bros . v. Bums , (1918) 2 Ch. 324, at p. 336. But a majority of 
the members will not be allowed by vote to commit a fraud on the 
minority, e.g., by sanctioning a sale to themselves of the property of 
the company at an undervalue. Menier v. Hooper's Telegraph Works , 
9 Ch. App. 350. See p. 245, infra. 

There is nothing to prevent a shareholder transferring some of his 
shares to nominees to increase, where there iB a scale, his voting 
power. In re Strardm Iron, dec. Co., 16 Eq. 559; Pender v. Lushington , 
6 Ch. D. 70. An alien enemy cannot vote. Robson v. Premier Oil, &c. 
Co., (1915) 2 Ch. 124. But the Public Trustee can vote, if the shares 
are vested in him. R. Pharaon etfils, (1916) 1 Ch. 1. 

A provision in a company’s articles that no objection shall be taken 
to any vote except at the meeting at which it iB tendered, or any 
adjournment thereof, is binding, and votes not then disallowed 
cannot afterwards be challenged (Wall v. London and Northern Assets 
Corporation (No. 2), (1899) 1 Ch. 550), but such a provision is 
unusual. 

By the Collecting Societies and Industrial Assurance Companies 
Act, 1896, restrictions are placed on the voting by “ collectors ” who 
ure members of an industrial assurance company. 

The articles usually contain provisions as to the votes of joint 
holders. Joint holders are entitled to have their names entered in any 
order they like. See Bums v. Siemens Bros., dtc., (1919) 1 Ch. 225. 

Where the shareholder is a company, that company is by sect. 116 
authorized to vote by its representative. 

Resolutions 

Herniations. Questions for submission to a general meeting are generally expressed 
in the form of resolutions. A resolution, according to the ordinary 
practice of companies, may be proposed by the chairman or by some 
other member, and, in either case, is put by the chairman to the 
meeting, whereupon it is open to discussion; when the discussion has 
closed, the chairman puts the resolution formally to the vote by stating 
what the resolution is, and that it has been proposed by A. and 
seconded by B., and he then calls for a show of hands: M those who 
are in favour of the resolution, hold up one hand; those who are 
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against the resolution, hold up one hand ’’—and haring counted the 
number pro and con., he then states the result, e.g , “ the resolution is 
earned,” or “ the resolution is lost.” Thereupon a poll can be demanded 
unless the regulations otherwise provide. 

A resolution inconsistent with the articles is invalid, unless passed 
as a special resolution. Quin and Axlem v Salmon, (1909) A C 442 

Show of Hands 

» 

Unless the articles otherwise provide, questions arming at a Show of 
general meeting are to be decided, m the first instance, by a show 
of hands. This is the common law rule which, unless excluded, 
applies automatically Horbury , dc Co , 11 Oh D 109 In taking 
a vote by show of hands, the duty of the chairman, unless the articles 
otherwise provide, is to count the hands held up and to declare the 
result accordingly, without regard to the number of votes that a 
member holding up the hand possesses, and without regard to the 
fact that some members hold proxies for some other members Ernest 
\ Lama, dc Co , (1897) 1 Ch 1 


Poll 

A vote by show of hands is a rough and ready way of taking the Poll 
sense of a meeting, but it is often a very inadequate means for 
iruving at the wishes of the whole constituency of the company To 
ascertain these, the articles usually provide for the taking of a 
poll The right to demand a poll is a common law right, and, 
according to the common law, any one member ma) demand a 
poll This rule <ould, before 1947, he excluded hy express provision 
(Reg v Wimbledon, dc , 8 Q B D 159) or qualified by the «u tides, 
nul it is to some extent qualified as to spend and extiaordmuiy 
icsolutions b) s<c t 117 of the A( t bu p 240, wjra And now by si rt 4 
of the 4ct of 1947 any piovision in tin aih< 1< ^ n vuul which < xdtidi s 
the right to demand a poll on any question other than the dedion of a 
chairman or adjournment, or wlmh makes a demand foi a poll on 
questions other than as aforesaid ineffective wheie it is made by not 
lo*s than five members, oi by members repiesentmg not less thin 
one-tenth of the total voting rights of all members entitled to vole at 
the meeting, or holding shares paid up to the extent of not less than 
one-tenth of the total sum paid up on all the shares confi rring a right 
to vote at the meeting On a poll a merabei holding several shares may 
vote m one way in respect of some of these shares and in anothei way 
in respect of othcis [sect 5 (5) of the Act of 1947] Usually the article s 
contain a provision as to how many members may demand a poll 
Two joint hoJdcis may count as two See Siemens Bros v Burn*, 

P. 11 
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(1918) 2 Ch, 324, at p 337 When a poll is duly demanded, it is the 
< hairman's duty to grant it, and to fix the time and place for taking it, 
lor if a poll is duly demanded, the show of hands is nullified, 
Anthony v Segrr, 1 Hagg Cas Con 9, at p 13 If, by the legulatums, 
the poll is to he taken “in such mannei an the chairman may 
direct, a poll may be taken then and there Chilhngton Iron Co , 
29 Ch D 159 As to the manner of taking a poll, it is usual to 
require every person who desires to vote to sign a paper headed, as 
the case may be, “ For ” or “ Against ” the motion The votes of 
each member are then inserted, and, these having been added up, the 
chairman declares the result A meeting or the chairman has powt r to 
appoint sciutmcers to examine and count the votes at a poll and to 
report the lesult to the chairman (Wandsivorth, do Co v Wnght, 22 
L, T 404), and this is often done A member may vote at a poll, though 
not pr< sent when the poll was demanded Campbell v Mamd, 5 Ad ft 
El 865 If a poll is duly demanded, it must be taken, and m such case 
the meeting subsists in contemplation of law until the poll has been 
taken, and this is so, even though the (hairman refuses to giant 
the poll and there is no express adjournment of the mating 
Regina v Wimbledon, c , 8 Q B D 459 If a poll is not (ompleted 
on the day on which it is commenced, it muBt be continued sub¬ 
sequent^, tor the chairman is not entitled to dose th< poll whilst 
voters are coming m Reg v St Pancras, 11 Ad ft E 15 Reg v 
Graham, 9 W B 738 To shut out and exclude a voter may 
invalidate a poll Reg v Lambeth, 8 Ad ft El 356 Upon t iking a 
poll, the right to vote and the numbei of shaies is to be dt lei mined, 
if any question arises, by a reference to the Tcgislir of numbers 
Pender v iMshington, 6 Ch D 70 To appoint a subsequent day for 
the taking of flic poll is not an adjournment, although the meeting 
subsists till the poll is taken ( Reg v Chester , 1 Ad & El 342), but 
it is not uncommon to adjourn to hear the result 

At a poll votes can as a rule only be given by persons present m 
person or by proxy at a meeting, and there is no power, m the absence 
of express piovision m the articles, to take the poll b> voting papers 
to be deposited at the office of the Company McMillan \ Is Roi 
Mining Co , (1906) 1 Ch 331 

Proxies 

The common law does not recognize voting by proxy, but the articles 
generally confer such a nght, for it is extremely inconvenient that 
a member, especially when residing at a distance, should be obliged 
peisonally to attend every meetmg 

By sect 5 of the Act of 1947, any member entitled to attend and vote 
it a meeting is entitled to appoint another person whether a member or 
nut as a proxv and the person appointed to attend and vote insteid of 
a member of a private company has the same right as the roembei to 
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speak at the meeting; but a member of a private company cannot 
appoint more than one proxy to attend on the same occasion, and a 
proxy ran only vote on a poll. Notices calling a meeting must contain 
a statement that a member can appoint a proxy. 

Any provision in the articles is void which requires the instrument 
appointing a proxy to be received by the Company more than forty- 
eight hours before the meeting, (Beet. 5 (3) of 1947.) 

Invitations to appoint paiticular persons as proxies, if sent to some 
mcmbeis at the Company’s expanse, must be sent to all. (Sect. 3 (4) 
of 1947.) 

The articles generally fix the required form of proxy. It 
commonly runs:—“I, A. B., appoint 0. D. to be my proxy to vote 
un my behalf at the general meeting of the company to be held on 
the-day of-See Table A., Clause 61. 

The articles also as a rule require the instrument of proxy to be 
signed by the appointor, or, in the case of a corporation, to be under 
its seal. In such a case a foreign or colonial corporation which has 
no seal, can nevertheless appoint proxies. Colonial Gold Reefs , Ltd. 

Free State Rand, Ltd., (1914) 1 Ch. 382. Sometimes it is provided 
that the instrument must be signed in the presence of a witness. In 
«uch case, signature in the piesence of a witness is necessary. Harben 
v. Phillips , 23 Ch. D. 14, at p. 32. A proxy cannot attest his own 
appointment. Ex parte CuUen , (1891) 2 Q. B. 151. A proxy paper 
for a single meeting only requires a penny stamp. If for several 
meetings it requires a 10s. stamp. Sect. 80, Stamp Act, 1891; Re 
English , Scottish , dec. Bank, (1893) 3 Ch. 385; Isaacs v. Chapman, 
W. N. (1916) 28; 32 T. L. R. 237. To cancel an adhesive stamp the 
signatory should place his initials and the date on it or otherwise 
mark it so as to be incapable of subsequent use. McMullen (Sir 
Alfred Hickman) Steamship, Ltd., 71 L. J. Ch. 766. 

A proxy paper signed in blank and handed over to someone 
with authority to fill up the blank, is effective if the blank has been 
properly filled up when the proxy paper is deposited or used. Sadgrove 
v. Bryden, (1907) 1 Oh. 318; Ernest v. Loma Gold Mmes, (1897) 1 Oh. 1. 
The artioles very commonly require instruments of proxy to be deposited 
with the company a (ertain number of hours before the meeting. If 

(subject to sect. 5 (3), supra), further proxies cannot be deposited 
after the date of the meeting for the purpose of a poll taken sub¬ 
sequently (Shaw v. Tati Concessions , (1913) 1 Ch. 292); even if 
deposited the specified time before the adjourned meeting, unless 
there is an express provision giving such a right. McLaren v. Thomson, 
(1917) 2 Oh. 41, 261 (0. A.). 

The directors, acting in good faith m the interests of the company, 
may do what they consider requisite to get the members to vote 

U « 
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against or in favour of a particular resolution, e.g„ they may at the 
expense of the company send out stamped proxy forms ( Peel v. 
L. & N. W. Bail. Co., (1907) 1 Gh. 5); but if sent to one must be sent 
to all. See sect. 5 (4) of 1947, p. 163, supra. This overrules Wilson v. 
L. M. S. Railway , (1940) Ch. 393. 

Revocation The appointment of a proxy, unless made irrevocable for valuable 
consideration, can be revoked. The revocation must, however, con¬ 
form to any provisions in the articles. SpiUer v. Mayo (Rhodesia), 
dkc . Co W. N. (1926) 78. 

If the shareholder, after appointing a proxy, himself attends the 
meeting, he can vote in person. Cousins v. International Brick Co. t 
(1931) 2 Ch. 90. The right of the shareholder to vote in person 
paramount to the right of the proxy. The presence of the share¬ 
holder does not avoid the instrument of proxy; but if he votes before 
his proxy has voted for him, he impliedly revokes the proxy. Kmght 
v. Bulkeley , 5 Jur. (N. S.) 817. 

By sect. 4 (2) of the Act of 1947, an instrument appointing a pioxv 
confers authority to demand a poll. 

The death of a shareholder who has appointed a proxy, in the 
absence of provisions in the articles, revokes the authonty of the 
proxy. Company Precedents, Part I., 15th ed., p. 657. 

A corporation which holds shares in a company may by resolution 
of its directors or governing body appoint any prson to act as it* 
representative at a meeting. (Sect. 116 of 1929.) 

Speeches—Defamation 

A speech by a shareholder at a meeting defamatory of the directors, 
but on a matter affecting the interests of the shareholders, is privileged 
(Parsons v. Surgey, 4 Post. & Fin. N. P. Cas. 247), and the presence 
of reporters does not in itself destroy the privilege (see Pittwd v. Oliver, 
(1891) 1 Q. B. 474); but the pnvilege is gone il the public or the press 
are present at the meeting at the oxpiess invitation of the shareholder 
publishing the defamatory matter. Ibid. And a report to the public 
press of the proceedings of a general meeting, if containing libellous 
matter, is not privileged. Popham v, Pickburn , 7 H. & N. 891; 
Davison v. Duncan , 7 E. & B. 229. But a report sent to the members 
is primd facie privileged. Laughton v. Bishop of Sodor cmd Man , 
L. R. 4 P. C. 495; Water v. Loch , 7 Q. B. D. 619. 

Amendments 

Where a resolution is proposed, there is primd facie a right to 
way relevant amendment coming within the scope of the 
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notice. Thus, if the notice is “ to increase the capital of the com¬ 
pany to 20 f 000Z./’ an amendment can be proposed to increase to 
10,0001. or to 15,0001., but an amendment to alter the articles or 
remove the directors would be irregular, and the chairman should 
not allow such an amendment to be put to the meeting, for it does 
not come within the BCope of the notice. So, too, if the notioe is 
11 to increase the capital by 20,0007.,” or “ to increase the directors’ 
remuneration by 1007.,” an amendment to increase the capital to 
50,0001., or the remuneration by 5007., would be irregular; for it is 
not fair to call the members together for an apparently limited and 
Bmall object, and then to spring on them a much larger proposal. 

Those who are absent may have stayed away because they are content 
with what is proposed in the notice, and those who are present by 
proxy are presumed to have given the proxy on the basis of the 
notice. See Re Teede d Bishop , Limited , W. N. (1901) 52, and 
Clinch v. Financial Corporation , 5 Eq. 450, at p. 461; Tfa77 v. 

London and Northern Assets Corporation (No. 1), (1898) 2 Ch. 469, 

484; Stroud v. Royal Aquarium, dc. Society , 89 L. T. 243. Simi¬ 
larly, if the notice of meetmg is to ratify a particular agreement, it 
would seem permissible to ratify the agreement subject to modifica¬ 
tions or conditions, provided they do not make the agreement more 
onerous as regards the company. Wright's case , 12 Eq. 335, n., 

341, n. Where the notice is in general terms, e.g. t il to increase the 
directors’ remuneration ” (cf. Baithe v. Oriental Telephone, dec. Co., 

(1915) 1 Ch. 503), tlvre is a wide scope for amendment. Where the 
notice stated that tJ e business was to pass with such amendments as 
should be deteimi^ed, a resolution re-electing three directors, it was 
held Ihal an amendment to elect two extra directors was competent. 

Betts & Co. v. Macnaghten , 25 T. L. K. 552. See also Henderson v. 

Bank of Australasia , 45 Ch. D. 330. 

A notice of meeting to pass a resolution to wind up and to appoint 
a particular person liquidator is sufficient to cover a resolution to 
appoint as liquidator a person other than the person named; for as 
soon as a resolution for the voluntary winding up of a company has 
been passed, a liquidator can be appointed without any previous 
notice. Re Trench Tubeless Tyre Co (1900) 1 Ch. 408. 

If a chairman refuses to allow a proper amendment to a proposed 
resolution to be put, even under a mistaken idea that the amendment 
is ultra vires , the resolution may be irregular. The mover of the 
amendment not challenging the chairman’s ruling is not a waiver of 
his right to impeach the resolution. Henderson v. Bank of Australasia 
(1890), 45 Ch. D. 330. Unless the regulations otherwise provide, an 
amendment at a meeting need not be seconded if it is put and voted 
on. In re Horbury Bridge , dc. Co., 11 Ch. D. 109, at p. 118. 
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against or in favour of a particular resolution, e g. t they may at the 
expense of the company send out stamped proxy forms (Peel v. 
L & N W Sail Co , (190T) 1 Ch 5), but if sent to one must be sent 
to all See sect 5 (4) of 1947, p 163, supra Tin's overrules Wilson v 
L M 8 Railway, (1940) Ch 393 

The appointment of a proxy, unless made n revocable for valuable 
consideration, can be revoked The revocation must, however, con¬ 
form to any provisions in the articles SjnUer v Mayo (Rhodesia), 
dc Co, W N (1926) 78 

If the shareholder, after appointing a proxy himself attends tbt 
meeting, he can vote in person Cousins v International Brick Co , 
(1931) 2 Ch 90 The right of the shareholder to vote in peison ii 
paramount to the light of the proxy The piescncc of the share¬ 
holder does not avoid the instrument of proxy, but if he votes before 
his proxy has voted foi him, he impliedly revokes the proxy. Knight 
v. Bulkdey , 5 Jur (N S) 817 

By sect 4 (2) of the Act of 1947, an instrument appointing a pioM 
confers authority to demand a poll 

The death of a shareholder who has appointed a proxy, in the 
absence ot provisions in the aitides, revokes the authority ot the 
proxy Company Precedents, Part 1,15th ed , p 657 

A corporation which holds shares in a company may by resolution 
of its directors or governing body appoint auv person to act as in 
representative at a meeting (Sect 116 of 1929 ) 

Speeches—Defamation 

A speech by a shareholder at a meeting defamatory of the directors, 
but on a matter affecting the interests of the shareholders, is privileged 
(Patsons v Surgey , 4 Post & Fm N P Cas 247), and the presence 
of reporters does not in itself destroy the privilege (see Pitlard v Oliver, 
(1891) 1 Q B 474), but tht pnvikge is gone if the public oi the press 
are present at the meetmg at the express invitation of the shareholder 
publishing the defamatory matter Ibid And a report to the public 
press of the proceedings of a general meeting, if containing libellous 
matter, is not privileged Popham v Pickbum, 7 H & N 891, 
Davison v Duncan , 7 E & B 229 But a repoit sent to the members 
is pnmd fame privileged. Laughton v Bishop of Sodor and Man , 
L, R 4 P C. 495, Waller v. Loch, 7 Q. B D 619 

Amendments 

Where a resolution is proposed, there is pnmd facie a right to 
propose any relevant amendment coming within the scope of the 
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notice. Tims, if the notice is “to increase the capital of the com¬ 
pany to 20,0001./’ an amendment can be proposed to increase to 
10,0001. or to 16,0001., but an amendment to alter the articles or 
remove the directors would be irregular, and the chairman should 
not allow such an amendment to be put to the meeting, for it does 
not come within the scope of the notice. So, too, if the notice is 
“to increase the capital by 20,0001./* or “to increase the directors’ 
remuneration by 1001./* an amendment to increase the capital to 
50,0001., or the remuneration by 5001., would be irregular; for it is 
not fair to call the members together for an apparently limited and 
small object, and then to spring on them a much larger proposal. 
Those who are absent may have stayed away because they are content 
with what is proposed in the notice, and those who are present by 
proxy are presumed to have given the proxy on the basis of the 
notice. See Re Teede A Bishop, Limited , W. N. (1901) 52, and 
Clinch v. Financial Corporation, 5 Eq. 450, at p. 461; Walt v. 
London <md Northern Assets Corporation (No. 1), (1898) 2 Ch. 469, 
484; Stroud v. Royal Aquarium , dec. Society, 89 L. T. 243. Simi¬ 
larly, if the notice of meeting is to ratify a particular agreement, it 
would Beem permissible to ratify the agreement subject to modifica¬ 
tions or conditions, provided they do not make the agreement more 
onerous as regards the company. Wright's case, 12 Eq. 335, n., 
341, n. Where the notice i«j in general terms, e.g. f “ to increase the 
directors* remuneration ” (cf. BaiUie v. Oriental Telephone , Ac. Co 
(1915) 1 Ch. 503), tlvre is a wide scope for amendment. Where the 
nolice stated that ILe business was to pass with such amendments as 
should be determined, a resolution re-electing three directors, it was 
held that an amendment to elect two extra directors was competent. 
Beits A Co. v. Macnaghten, 25 T. L. R. 552. .See also Henderson v. 
Bank of Australasia, 45 Ch. D. 330. 

A notice of meeting to pass a resolution to wind up and to appoint 
a particular person liquidator is sufficient to cover a resolution to 
appoint as liquidator a person other than the person named; for as 
soon as a resolution for the voluntary winding up of a company has 
been passed, a liquidator can be appointed without any previous 
notice. Re Trench Tubeless Tyre Co., (1900) 1 Ch, 408. 

If a chapman refuses to allow a proper amendment to a proposed 
resolution to be put, even under a mistaken idea that the amendment 
is ultra vires, the resolution may be irregular. The mover of the 
amendment not challenging the chairman’s ruling iB not a waiver of 
his right to impeach the resolution. Henderson v. Bank of Australasia 
(1890), 45 Oh. D. 330. Unless the regulations otherwise provide, an 
amendment at a meeting need not be seconded if it is put and voted 
on. In re Horbury Bridge, Ac. Co., 11 Ch. D. 109, at p. 118. 
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Adjournment 

The articles commonly confer on the chairman power, with the 
consent of the meeting, to adjourn. This gives the chairman a 
discretion. The meeting may resolve to adjourn, but it iB for the 
chairman to determine whether he will exercise the power vested in 
him. Sahsbury Gold Mining Co. v. Halhorn, (1897) A. 0. 268. The 
articles often provide foi a poll being taken—on the spot—on the 
question of adjournment. If the chairman improperly adjourns or stops 
the meeting, the meeting ran choose another chairman and go on with 
the business. National Dwellings Society v. Sykes, (1894) 3 Oh. 159. On 
the othei hand, if the meeting iB duly adjourned or dissolved, members 
who remain behind cannot continue the business. Rex v. Gaborian , 
11 East, 77. As regards notice, an adjourned meeting is regarded in 
Juw as a continuance of the original meeting (Scadding \ Lonwt , 3 
H. L. C. 418); and accordingly a fresh notice thereof need not be 
given (Wills v. Murray , 4 Ex. 843); and resolutions passed at an 
adjourned meeting have for some purposes been treated as resolu¬ 
tions passed at the original meeting. See Nemchild v. British 
Equatorial Oil Co., (1925) Ch. 346. But a resolution passed at an 
adjourned meeting is now to be treated as having been passed on 
the day on which it is in fact passed. (Sect. 119.) Directors, in the 
absence of express provisions in the articles, have no power to post¬ 
pone a meeting which has been duly convened. Smith v. Paringa 
Mines, (1906) 2 Ch. 193 


Irregularities, &c. 

The rule in Foss v. Horbottle , 2 Ha. 461 (infra, p. 215), is applicable 
to general meetings, and accordingly the Court declines to interfere, 
at the instance of a minority, in respect of domestic irregularities 
(Macdovgall v. Gardiner, 1 Ch. D. 13); the principle being that it is 
within the power of the persons who have committed the irregularity 
at once to set the matter right by calling a fresh meeting and de&hDg 
with the matter with all due formalities. Browne v. La Trinidad , 
37 Ch. D. 1. 



CHAPTER XVI 

DIRECTORS 


A company cannot act in its own person, for it has no person. Per Company 
Lord Cairns, Ferguson v. Wilson , L. R. 2 Oh. App. 77, at p. 89. 

Accordingly it must act by agents, and usually these persons, by whom 
it acts, by whom the business of the company is carried on our sper- 
intended, are termed directors. The Act, however (subject to sect , 139), 
leaves the members free to determine how and by whom the business 
shall be managed, and accordingly, in some cases, the regulations 
provide that instead of directors there shall be a “council” or a 
" managing committee,” or that the business shall be carried on by 
“ managers.” In private companies, it is not uncommon to provide 
that the business shall be managed by “governing directors” or 
by “ permanent directors,” or by a sole “ governing director.” In 
all these matters the articles can be framed as may seem expedient 
except that by sect. 139 of the Act of 1929, a company, other than 
a private company, must have at least two directors, if registered 
after the commencement of the Act, and by sect. 26 of the Act of 1947, 
every company must have one director and a secretary, who must, not 
be the same person. This is further elaborated in the section. See 
p. 658, infra. The rules which apply to directors apply also to the 
members of a council or committee, or other persons, who, in substance, 
stand in the position of directors. The definition of “ director ” in 
sect, 380 of the Companies Act, 1929, “ includes any person occupying 
the position of director by whatever name called.” Subject to sect. 26 
of 1947, a limited company may be a director or the sole director 
of another (private) company if it has the requisite power. Bulawayo 
Market , dc. Co., (1907) 2 Ch. 458. 

Directors, Agents of Company 

Directors are, in the eye of the law, agents of the company for Their act# 
which they act, and the general principles of the law of principal and btndc^paav 
agent regulate in most respects the relationship of the company and only, and not 
its directors. Hence (1) where directors make a contract in the 
name of or purporting to bind the company, it is the company—the certain oatea. 
principal—which is liable on it, not the directors; they are not l^ w M 
personally liable unless it appears that they undertook personal agontoltaint 
liability (IAndus v. Melrose , 3 H. k N. 177; McColin v. Gilpin , 5 
Q. B. D. 390), e.g ., by contracting in their own names or by contracting 
for the company without using the word “ limited ” as part of the 
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name See sect 93 (4) of the Act, p 520, vnfra. (2) Where directors 
contract in their own names but really on behalf of the company, 
the other party to the contract can, generally, on discovering that 
the company is the real principal, sue the company on the contract 
(3) Wliue directors enter into a contract which is within the power 
of the company but is beyond the powers of the directors, the company, 
like any other punapal, can ratify the contract Grant \ United 
Kingdom Su itchback Rail Co , 40 Ch D 135 
That dnectois are agents is established by a long senes ot decisions 
It will be sufficient to refer to one of these, Ferguson \ Wilson 2 
Ch App 77, in which it was held by Turner and Cairns L JJ, that 
directors weic not liable in respect of a contract of the company on 
Ihi ground that they were agents “What,” said Canns L J, in 
that cast, “is the position of the directois ol a public company ? 
TIkv are merely agents of the compan} The compan) itstit ( umot 
act in its own person for it has no puson, it can only ut thiough 
dirutois, and the case is, as legards those dnectors, much the 
onlmaiy cast ol principal and agent, for wheie\er an agent is liable 
thost dnectois would be liable Where the liability would attach to 
the pnnupal, and 1 he puncipal only, the liability is the liability of 
the (ompany ” 


Directors Trustees, in what^sense 

Oireetors Dimtois ai( not only agents but they are in some tansi md to 

tmstecB T s ° mt tiustces or m the position ol trustees No doubt their 

position differs considerably from Ibat of the trustees of a nurnagt 
settlement or will, and it ib well settled that the strict rules applicable 
to such trustees do not apply m all respects to dnectois Smith v 
Anderson 15 Ch D at p 275 Their conduct is to be measured with 
reference to the character of the undertaking which the} are appointed 
to manage and conduct 

N< verthdess, it is impossible now to dispute the pioposition that 
they aie in some sense trustees, that proposition ha\mg been estab¬ 
lished by a long senes of cases 

Thus in Charitable Corporation v Sutton (1742), 2 Atk 400, Lord 
Hardwicke, L C, held that committeemen or directors ot a chartered 
corporation who had misapplied its funds and committed breaches of 
its bye-laws, were liable as trustees for “ breach of trust ” So, in 
1 ork> dc Rail Co v Hudson (1853), 16 Beav 485, directors who had 
improperly dealt with funds of the company weie held liable as 
trustees Bonnily, M R, there said, “ the directors are persons selected 
to manage the affairs of the company for the benefit of the shaie- 
holders It is an office of trust which, if they undertake, it is their 
duty to perform fully and entirely,” 
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80 , in Ferguson v. Wilson (1888), L. R. 2 Ch. App. 77, at p. 90, 
Lord Cairns, whilst holding directors to be agents and, therefore, 
not liable on a contract made on behalf of the company, said that 
“ the case was to be distinguished from proceedings by shareholders 
against directors treating the directors as trustees—which in point of 
law they are—and seeking redress against them for a breach of trust, 
. . . There, the directors, being in the position of trustees , arc, of course, 
liable in this Court.” 

This two-fold character of directors is, perhaps, best expressed in 
Lord Selborne’s words in G. E. Bail Co. v. Turner (1872), 8 Ch. App. 
149, where he said (p. 152): “ The directors are the mere trustees or 
agents of the company—trustees of the company’s money and 
property; agents in the transactions which they enter into on behalf 
of the company.” And this is the way in which it is put by Sir George 
Jessel in the case of Forest of Dean , dc. Co. (1878), 10 Ch. D. 450: 
“ Directors are called trustees. They are no doubt trustees of assets 
which have come into their hands, or which are under their control.” 

So, in Joint Stoclc Discount Co. v. Brown , 8 Eq. 381, where directors 
had misapplied funds of the company, it was declared that they had 
“ (oinmitted a breach of trust and were jointly and separately liable ” 
accordingly. See also Flitcroft's case, 21 Ch. D. 519; Pelly, Ex parte , 
ihid. 492; Faure Electric Co., 40 Ch. D. 141, at p. 150, Oxford Benefit, dc. 
Society, 35 Ch. D. 502; Leeds Estate , dc. Co. v. Shepherd, 36 Ch. D. 787; 
and Masonic and General Life, dc. Co. v. Sharpe, (1892) 1 Ch. 154: in 
all which cases directors were held liable as trustees. It was as being 
trustees that directors were held, before the Tiustcc Act, 1888, disentitled 
to claim the benefit of the Statutes of Limitation (see Flitcroft's case , 
supra); and it is as trustees that they have since that Act been held 
entitled to the benefit of the qualified provisions for limitation of 
actions contained in sect. 8 of the Act of 1888, now sect. 19 of the 
Limitations Act, 1939. This was decided in Re Lands Allotment Co., 
(1894) 1 Ch. 616, where Lindley, L. J., said: 14 Although directors 
are not, properly speaking, trustees, yet they have always been considered 
and treated as trustees of moneys which come to their hands, or 
which is actually under their control, and ever since joint stock 
companies were invented directors have been held liable to make 
good moneys which they have misapplied, upon the same footing 
as if they were trustees.” 

For most purposes it is sufficient to say that directors occupy a 
fiduciary position. The effect of this fiduciary position on sales by 
them to the company and the company’s remedies was considered in 
Jacobus Marler Estates v, Marler , 85 L. J. P. C. 167, where Lord Parker 
said that the equities governing the relationship between principal and 
agent apply also to other fiduciary relationships, that a sale by agent 
to principal is voidable until the principal with full knowledge of the 
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material facts and free from undue influence ratifies the transaction, 
provided that the principal can restore the agent to his original 
position, and that if this cannot be done, the principal may still have 
a remedy in damages. 

But this fiduciary position does not extend to directors as share* 
holders in then individual capacity, there is nothing lor instance, to 
prevent directois puichaHing on their own account shares in the 
company from the executors of a deceased shaieholder, although as 
duectors they ha\e information m their possession which is not 
available for the other shareholders. But directors must not exercise 
their powers as directors so as to benefit themselves as individuals 
at the expense of the other shaieholders See p 183, infra , and 
Percival v Wright , (1902) 2 Ch 421, AUen v Hyatt (1914), 30T L R 
444 

As throwing some light on the process of reasoning by which 
directors are regarded as trustees, it is to be borne in mind that the 
funds of a company are by statute made applicable only to specific 
purposes, and arc in that wa) impressed with the qualities of a trust 
fund bee Ernest v CroysdiU (1860), 2 De G F & J 175, per 
Knight-Brute and Turner, L. JJ , and Great Eastern Rail Co \ 
Turner , 8 Ch App 149, pci Lord Selborne, and Ashbury Rad dhc 
Co v Riche, L R 7 II L 653, at p 689, per Lord Hatherley, and 
Russell v Wakefield Waterworks , 20 Eq 474, per Jessel, M R Thus 
they may be followed into the hands of any alienee who takes with 
notice of then ultra vires application Moxham v. Grant, (1900) 
1 Q B 88. 


Appointment of Directors 

First dnectors are usually named in the aitides of association, if 
there are any, but not uncommonly the articles, instead of naming 
them, contain a power for the subscnbers, oi the majority of them, 
by writing, to appoint them, as in Table A , clause 64 Where dncctors 
are to be named in the articles, sect. 140 of the Companies Act, 
1929 as to delivering to the Registrar consents and eontracts for 
shaie qualifications (see infra), must be borne m mind If there 
are no articles, oi there is no such provision, then clause 64 of 
Table A presenbes that it shall rest with the majority of the sub¬ 
scribers of the memorandum to appoint m wnting In such case 
the signatures of a majority to the appointment will be sufficient 
Where the power is given to the subscnbers and nothing is said 
about the majonty, the subscnbers should all sign the appointment 
(Great Northern Salt, dec Co, 44 Ch. D. 472), or a meeting of the 
subscribers may be called, and a resolution passed thereat, which is 
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another way of effecting the appointment, and if the meeting la duly 
constituted, the majority are competent to appoint York Trmmys, 

8 Q B D 685, John Morley Budding Society , (1891) 2 Cb 386 It 
was held m London and Southern , dc Co , 31 Ch D 223, that a 
majority of the subscribers must concur, but this is doubtful. See 
per Biett, L J, York Tramways , ubi supra , at p 698 

It theie are no directors and no provision in the regulations foi the Subsequent 
appoint ment of the first directors, and Table A is excluded, they can 
be appointed under sect 115 of the Act, by which two members 
holding one-tenth ot the share capital may convene a meeting B\ 
sect 2b of the Act of 1947, a motion for appointment ol two or more 
pel sons as duectors b) a single resolution must not be made at a goueial 
meeting, unless a resolution that it shall be so made has been agreed to 
by the meeting without an} dissent lent vote. A it solut ion move d in c on- 
trav e ntion of this stction is \ oid (sect 28 (2)) but this dot s not (\e lude 
tin oppi ition of sect 143 of the A( t of 1929 which v ilidate setts when 
deft Ms an afteiwaids discovered The nticles may give powei to a 
ve udoi oi othei outside 1 to appoint one or moie director If so the com 
pain c innot alter its uticle s so as to destroy this powei, but the Court 
will not giant an injune tion to e nfoi ce the appointment of any paiticul ir 
dim tot who is objectionable to the company on personal grounds 
Bntnfi \lurut bijndicate, Ltd v The Alperton Rubber Co , (1913) 

2 ( h 19b \\ In k pown to nominate only is give n by outside agtc eme ut 
an injunction will not be granted Plantation* Trust* \ Bila (Swnatra) 

Rubber Lands (J91b) 99 L I Hi 801 in which ease ilso the question 
w is h It open win Ihu the Court will in any cire umstanus giant specific 
performanec of a contract to elect the nominees of an outside body 
as directors of a company 

Wheie the aitules delegate to the directors exclusively the power 
ot appointing additional dire c torn, agencral meeting has no powei 
to do so Blair Open Hearth Furnace v Reujart, 108 L T 663 

But if only a limited power is conferred on the directors or if the 
duectors cannot agree or are unable to appoint, the company retains 
power to appoint new directors Barron v Potter , (1914) 1 Ch 895, 

Isaacs v Chapman , W N (1916) 28, 32 T L R 237, Foster v 
Foster , (1916) 1 Ch 532, Worcester Corsetry , Ltd v Witting, (1936) 

Ch 640 

Where directors have power to fill a casual vacancy, this appears Usual 
to include any vacancy other than one caused by effluxion of time vatan0J 
or a director retiring by rotation Munster v CammeU Co , 21 
Ch D at pp 187, 188, York Tramways v Willows, 8 Q B D at 
p 694 

Where the articles piovide for notice of intention to propose a 
new director being given at some time before the “ day of election/* 
the "day of election** for the purpose of such article, if the 
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meeting is adjourned, is the date of such adjourned meeting. Gatuby 
v. Burnett , (1916) 2 Oh. 325. 

If any director is given power by the articles or by agreement to 
assign his office to another person, any such assignment is ineffective 
until approved by special resolution of the company. (Sect. 151.) 
This provision probably does not apply to a director of a private 
company nominating his successor under a power in the articles. 

Register of Directors 

By sect. 144 of the Act of 1929 (see Appendix, p. 539), it is pro¬ 
vided that every company shall keep at its registered office a register 
of its directors or managers, contaimng their names and any former 
names and their nationality and nationality of origin (if different) 
and business occupation or other directorates. A return must be 
sent to the Registrar of Companies, and any change m the directors 
or in the particulars required by the Act must be notified from time 
to time to the Registrar. Am to the s ‘notary, see p 266, infra 

Provisions of Act as to naming Directors in Articles 

Sect. 140 of the Companies Act, 1929, provides as follows:— 

140.—(1) A person shall not be capable of being appointed duector 
of a company by the articles, and shall not be named as a duector 
or proposed director of a company in a prospectus issued bv oi on 
behalf of the company, or as proposed director of an intended com¬ 
pany in a prospectus issued in relation to that intended eompany, or 
in a statement in lieu of prospectus delivered to the registrar by or on 
behalf of a company, unless, before the registration of the articles 
or the publication of the prospectus, oi the delivery of the statement 
in lieu of prospectus, as the case may be, he has by himself or by 
his agent authorised in writing— 

(a) signed and delivered to the registrar of companies for registra¬ 

tion a consent in writing to act as such director; and 

(b) either— 

(i) signed the memorandum foi a number of shares not 
less than his qualification, if any; or 

(li) taken from the company and paid or agreed to pay 
for his qualification shares, if any; or 

(iii) signed and delivered to the registrar for registra¬ 
tion an undertaking in writing to take from the company 
and pay foi his qualification shares, if any; or 

(iv) made and delivered to the registrar for registration 
a statutory declaration to the effect that a number of shares, 
not less than his qualification, if any, are registered in his 
name. 
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(2) Where a person has signed and delivered as*aforesaid an 
undertaking to take and pay for his qualification shares, he shall, as 
regards those shares, be in the same position as if he had signed the 
memorandum for that number of shares. 

(iVote.—“ Qualification ” ieter& to qualification required on or within 
a period determined by reference to time of appointment. See sect. 32 
of 1947.) 

(3) On the application for registration of the memorandum and 
articles of a company the applicant shall deliver to the registrar a 
list of the persons who have consented to be directors of the company, 
and, if this list contains the name of any person who has not so 
consented, the applicant shall be liable to a fine not exceeding fifty 
pounds. 

(4) This section shall not apply to— 

(a) a company not having a share capital; oi 

(b) a private company; or 

(c) a company which was a private company before becoming 

a public company; or 

(d) a prospectus issued by oi on behalf of a company after the 

expiration of one year from the date on which the company 
was entitled to commence business. 

W licit* an agent ^igns the consent he must produce his authority 

An intended director who subscribes the memorandum for his 
qualification becomes bound on incorporation to take the shares even 
though the company never commences business. 

Number 

Every company registered after the commencement of the Act of 
1929 (1st Novcmbei, 1929) must now have at least two directors. 

'i his does not apply to private companies. (Act ot 1929, s. 139 ) But 
sect. 20 of 1947 does apply. See p. 107, supra 

The regulations usually fix what is to be the maximum and minimum Maximum 
number of the directors. As a general rule, a large board is not 
desnable, for it weakens the sense of individual responsibility, directors. 
Where a minimum number is fixed, and the number of the 
directors falls below the minimum number, the remaining directors 
prxma facie cannot act (Alma Spinning Co., 16 Ch. D. 681), unless the 
articles contain the oidinuiy provision enabling the directors to act 
notwithstanding vacancies. This provision does not make their acts 
valid if the minimum numbci never was appointed. Sly, Spink & Co., 

(1911) 2 Ch. 430; Scottish Petroleum Co., 23 Ch. D. 413, at p. 431; 

Re Bank of Syria, Owen and Ashworth's claim, Whitworth's claim , (1901) 

1 Ch. 115, Nevertheless, their acts may be valid in favour of a person 
who has no notice of the irregularity. British Asbestos Co., (1903) 

2 Ch. 439. 



OQSD’AKfl^W 


11 


Qualification 

The general Jaw requires no share qualification for a director, and 
Table A., Clause 66, only requires a nominal qualification—the holding 
of at leaBt one share in the company. But the articles of a company 
very commonly contain a provision that “ the qualification of a director 
shall be the holding of [a specified number of] shares in the company ” ; 
it being thought desirable in most companies to require a qualification, as 
giving a director a personal interest in the undertaking. Archer's case, 
(1892) 1 Ch. 322. The amount is commonly fixed at 1001. or 2002., but 
sometimes at 1,0002. or 5,0002., and occasionally—in the case of 
important private companies—at 10,0002. or 50,0002. There is, however, 
in the case of an ordinary company, no particular advantage in requiring 
a large qualification; on the contrary, it is detrimental as restricting 
the clasB of persons eligible for office, and possibly depriving the company 
of the services of an eminently suitable director, simply because he has 
not got sufficient funds to take up his qualification. Many questions 
have arisen in regard to qualification clauses, and more particularly as 
to the liability of a director to take up his qualification shares. Where 
the clause is framed in the terms above mentioned, it has long since 
been settled that it does not compel the director to take shares from 
the company. The meaning of such a clause is, that the director is 
under an obligation to acquire the requisite qualification in some way 
or other, whether from the company, or by transfer from a friend, or by 
purchase in the market; but that he is to have a reasonable time—now 
two months (sect. 141, below)—within which to do so. Brown's case, 
9 Ch. App. 102. After the two months have expired he is disqualified 
from acting as a director, but the mere acting as a director does not 
import any agreement to take the shares from the company. Brown's 
case , supra. Nevertheless, if in such circumstances he is put on the 
register by the officers of the company after the time limited for qualify¬ 
ing has expired, he cannot repudiate the shares; he is estopped by 
his conduct. Brown's case, supra; Lord Inchiquin's case , (1891) 
3 Ch. 28. The law has now, however, been supplemented by sect. 141 
of the Act of 1929. The section runs as follows;— 

141.—(1) Without prejudice to the restrictions imposed by the last 
foregoing section (see p. 172), it shall be the duty of every director 
who is by the articles of the company required to hold a specified 
share qualification, and who is not already qualified, to obtain his 
qualification within two months after his appointment, or such shorter 
time as may be fixed by the articles. 

(2) For the purpose of any provision in the articles requiring a director 
or manager to hold a specified share qualification, the beater of a share 
warrant shall not be deemed to be the holder of the sham specified in 
the warrant. 
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($) The office of director of a company shall be vacated, if the 
director does not within two months from the date of his appointment, 
or within such shorter time as may be fined by the articles, obtain 
his qualification, or if after the expiration of such period or shorter 
time he ceases at any time to hold his qualification. 

(4) A person vacating office under this section shall be incapable 
of being re-appointed director of the company until he has obtained 
his qualification. 

(5) If after the expiration of the said period or shorter time any 
unqualified person acts as director of the company, he shall be liable 
to a fine not exceeding five pounds for every day between the expiration 
of the said period or shorter time, or the day on which he ceased to be 
qmUfied, as the case may be , and the last day day on which it is proved 
that he acted as a director. 

This section leaves it optional to hu\e a qualification clause 01 not. 

The woTtlsin italics first appealed in 1 ho A< t of 1929. 

If a director by inadvertence acts wit bout possessing his qualification, 
The Court can relieve him hum liability. Be Barry and Staines 
Linoleum , (1934) Ch. 227. 

Salary paid to an unqualified managing director can be recovered by 
the company. Brown <& Green , Ltd. v. Hays, 36 T. L. R. 330. 

A joint holding may qualify a director. Glory Paper Mills , (1894) 
3 Ch. 473; Grundy v. Briggs, (1910) 1 Ch. 444. 

Where the articles provide that if a director does not qualify 
within, say, one month “ he is to be deemed to have agreed to take 
the shares from the company/’ it has been held that the clause 
is effective, and that where, after the month was up, the director 
was still m office, and did not hold the requisite qualification, the 
contract was complete, and the company or its liquidator might place 
his name on the register tor the qualification shares. Isaacs' case , 
(1892) 2 Ch. 158. If, however, the director resigned within the month, 
he escaped even under such a clause. Salisbury Jones' case , (1894) 
3 Ch. 356. As under sect. 141 (3) of the Act, a director vacates office 
at the expiration of the time limited, it is doubtful whether Isaacs 9 
case, supra , now operates. See Company Precedents, Part I., 15th ed., 
p. 675 el seq. 

A special resolution raising the share qualification, e.g., from 50 to 
250 shares, does not make the directors “ cease 55 to hold their quali¬ 
fication, or necessarily vacate their offices under sect. 141 (3), though 
if they act without obtaining the new qualification, they may be put 
on the register for the necessary number of shares. Molineaux v. 
London , Birmingham and Manchester Insurance Co., (1902) 2 K. B. 589. 

Occasionally a clause says that no p<r*on shall be eligible as a 
dilector unless he holds a specified qualification. This makes the 
possession of the qualification a condition precedent to election, and 
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if the person elected does not possess the qualification, he does not 
become a director dejure. Jennet’s case, 7 Ch. D. 132. 

A person is not a “ qualified person ” unless he is the registered 
holder of shares of the required amount. Spencer v. Kennedy, (1926) 
Ch. 125. 

Sometimes the torm runs that a director's qualification shall be 
the holding of so many shaies “in his own right.” To the un¬ 
sophisticated layman these woids might seem to mean, holding 
beneficially and not as a mere trustee for some third party; but it has 
been decided that this is not so, and that, if the director holds the 
shares as tiustee, he is none the less duty qualified (Pulbrook v. 
Richmond , dc. Mining Co., 9 Ch. D. G10), a conduction which goes 
far to defeat the object of the clause, that the director shall have a 
substantial stake in the company. Sec Archer's case, (1892) 1 Ch. 322. 
The Court has, however, in seveial later cases sought to restrict 
the application of this decision. Thus it has been held that if a person 
is entered on the register as bolding shares as liquidator of some 
other company, he does not hold “in his own light.” Boschoek 
Proprietary Co. v. Fukc, (1906) 1 Ch. 148; see, too, Sutton v. English 
and Colonial Produce Co., (1902) 2 Ch. 502, where the director was a 
bankrupt and the trustee in bankruptcy gave notice to the company 
that he claimed the shares. The words “ m his own right ” were held 
to apply only to cases where the company tan safely deal with the 
director as the owner of the shares. 

of [t has too often happened in the history of companies that a director 
SuIreB from 1 has accepted a present of his qualification from a promoter or vendor, 
^ P °?° te & being assured that it is quite the usual thing. Such a transaction 

’ constitutes a gross bleach of trust on the part of the director. It 

amounts to accepting a retaining fee from the promoter or vendor; 
the director is liable to account to the company toi any damages 
sustained by such breach of trust (Hay's case, 10 Ch. App. 593, at 
p. 604; Pearso7i'8 case , 5 Ch. U. 336; London & S. W. Canal Co., (1911) 
1 Ch. 346), and there is no right of set-off. In re Carnage Co-operative 
Supply Association (1884), 27 Ch. D. 322. The same principle applies 
if he takes up and pays for his qualification, receiving at the same 
time an indemnity from the promoter; in surh case the indemnity is a 
thing of value, and the director must account to the company for it 
(Archer's case, (1892) 1 Ch. 322); or if he holds his shares as a bare 
trustee for the promoters. It has been held that the damages may 
be the highest value of the shares. Re London and South Western 
Canal, (1911) 1 Ch. 346 

The mere fact that the director of a company holds his qualification 
shares as trustee for another company does not render him bable to 
account to that company for the director’s fees which he earns, ife 
Dover Coalfields Extension, Limited, (1908) 1 Ch. 65. 
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Remuneration 

Primd fade, directors of a company cannot claim remuneration. Uemuiiwa* 
Dunston v, Imperial, Sc. Co., 3 Bar. & Ad. 125; Hutton v. West Cork t,on * 
flail Co., 23 Ch. D. 654, at p. 672; Stroud v. Royal Aquarium, die 
Society , 89 L. T. 243. But the articles usually provide expressly for 
payment of remuneration. Table A. (cl. 65) so provides. And where 
this is the case, the provision operates as an authority to the directors 
to pay such remuneration out of the funds of the company; and there 
is no rule to the effect that the remuneration tan only be paid out of 
profits. Harvey Lewis's case , 26 L. T. 673. 

The amount of remuneration to be paid to directors is a matter of 
internal management. Burland v. Earle , (1902) A C 83; Normandy 
v. hid , Coope S Co.. (1908) 1 Ch. 84. 

A director can sue foi rcmuneiation agieed to be paid him by the 
company (Orton v Cleveland, due. Co , 3 H. & C. 868, Nell v. 

Atlanta , Sc. Mines , 11 T. L. R. 407, C. A), and prove m the 
winding up like an ordinary creditor. Beckwith , Ex parte, (1898) 

I Ch 324; A 1 Biscuit Co, W. N. (1899) 115; Dale and Plant, 43 
Ch D. 255. Leicester Club , Sc. Co, Cannon's case, 30 Cli D. 629 - 
which was a decision to the contrary—cannot bo relied on. Re 
Cinnamond Park S Co., (1930) N. I. 47. The Statute of Limitations 
runs against the director though the arrears of director’s remuneration 
appear trom time to time in the balance sheets. Re The Coliseum 
(Barrow), Ltd , (1930) 2 Ch 44. Where a decision of the Board as 
lo the mode of division is required, there is no right of action till a 
resolution is passed. Morrell v. Oxford Portland Cement Co., 26 
r L R 682, Joseph \. Sonora (Mexico) Land Co, 34 T. L. R. 220. 

Whether the articles do or do not constitute a contract for this 
purpose between the company and the directors (see supra, p. 34), 
they operate, it has been held, as an offer accepted by the director, and 
thus give the terms on which the director is serving the company. 

Swabey v. Port Darwin Gold Mining Co., 1 Meg. 385; Isaacs' case, 

(1892) 2 Oh. 158; Peruvian Guano Co., (1894) 3 Ch. 690. But it is 
open to directors by a resolution to renounce the right to future 
remuneration under such implied contracts. McConnell's claim, Re 
London and Northern Bank , (1901) 1 Ch. 728. An agreement by all 
the directors with the company to renounce the right to remuneration 
is binding on each director. West Yorkshire Darracq Agency v. 

Coleridge, (1911) 2 K. 15. 326. 

To take remuneration in excess of what is payable under the 
regulations is a misfeasance; and directors who arc parties to such 
payments are jointly and severally liable to make good the amount. 

Oxford, Sc. Society, 35 Ch. D. 502; Leeds Estate, Sc. Co. v. Shepherd 
(1887), 36 Oh. D. 787, at p. 809; Re Whitehall Court (1887), 50 L. T. 

P. 12 
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280. Extra remuneration may be voted to the directors as a gratuity 
while the company is a going concern, provided the vote is consistent 
with the articles; but this cannot be done in a winding up (Hutton v. 
West Cork Railway , 23 Ch. D. 664, at p. 668), and, if the remuneration 
is fixed by the articles, it cannot be altered without a special resolution. 
Boschoek Proprietary Co . v. Fuke, (1906) 1 Ch. 148, at p. 163. If all 
the shareholders concuT, they may assent to payments not authorized 
by the articles (George Newmm, (1895) 1 Ch. 674); but even then 
not as against creditors Ibid. Where the articles provide that the 
remuneration of directors is to be fixed by the company in general 
meeting, a director has no right of action for remuneration allotted 
to him by a resolution of the board alone Kerr v. Marine Products , 
Ud., 44 T. L. R 292. Directors must not pay the income tax on 
their remuneiation out of the company’s funds (Boschoek Proprietary 
Co. v. Fuke , (1906) 1 Ch 148); unless the articles provide for payment 
of remuneration clear of income tax. See Part I., 15th ed, pp. 676, 
678. And now by sett. 34 of the Act of 1917, it is not lawful foi a 
company to pay a directoi lemuneration lice ol intome tax except 
under a contract which was in force on the 18th July, 1945, and piovides 
expressly foi such p.ivment Except isto these lontiatts, an) provision 
for payment of remuneration free oi income tax is to take effect as if it 
provided for p«iv meut as a gross sum, subject to income tax and surtax, 
of the net sum tor which it actually provides. 

The accounts, which undei sett 123 of the A<t of 1929, as amended 
by the Act of 1947 (see p. 223 etseq), are to be laid betoie the company 
in geneial meeting, must show all sums paid to the cbiectois b) waj ot 
remuneration, and the amount received by the directors by wa) ot 
emolument from all sources, rind pensions of past dnectors anti 
compensation paid for loss of office See seels. 128 and 148, a> 
amended by sect 38 ol 1947 See p 666, inpa 

meaT** 00 Where, undei the articles, a director is to be paid so much per 
annum, and he vacates office before the end of a current year, the 
question whether he can maintain a claim for an apportioned part 
of the remuneration for that yeai, has given rise to considerable 
difference of opinion. In Swabey v. Port Darwin Gold Mining Co., 
Ltd. (1889), 1 Meg. 385, the question was considered by the Court 
of Appeal. There the clause in the articles provided that “the 
directors shall each leceive by wav of remuneration out of the funds 
of the company in each year the sum of 2001., and the chairman in 
addition 100/. per annum.” A director resigned in the course of a 
current year, and he was held entitled to an apportioned part of the 
remuneration for that year. In that case Lord Halsbury, L. C., said: 
“ There was ... a reciprocal right to put an end to the Borvice at 
an earlier period than the end of the year. It follows from that, as 
a necessary consequence, that both parties must have contemplated 
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that, as this was a service for hire and reward, a proportionate part 
of the remuneration agreed upon should be paid if the service was 
determined at an earlier period than the full year.” On the other 
hand, in Sakon v. New Beeston Cycle Co ., (1899) 1 Ch. 775, Cozens- 
Hardy, J,, held that where the article provided that “ the directors 
shall be entitled to receive by way of remuneration in each year 
5,0001.,” a director who vacated office in a current year was not 
entitled to any apportionment: and this was followed by Wright, J., 
in McConnell's claim, (1901) 1 Ch. 728, where the words were “ each 
director shall be paid ... the sum of 3001. per annum”; and by 
the Court of Appeal in Inman v. Ackroyd and Best , (1901) 1 K. B. 
613, where the words were “ the sum of 3001, per annum per director.” 
See also Central de Kaap Gold Mines, 69 L. J. Ch. 18. But in most 
of these cases the Court proceeded on the erroneous assumption that, 
in Swabey v. Port Darwin Gold Mining Co., Ltd., the Court of Appeal 
was dealing with a case in which the articles provided that the 
remuneration to be paid to the directors should be at the rate of 
2001. per annum as stated in the head-note to that case. But on this 
point the head-note in Swabey v. Port Darwin Gold Mining Co. is 
incorrect. The remuneration clause did not contain the words “ at 
the rate.” The terms of the clause taken from the articles registered 
at Somerset House are set forth above (p. 178), and the above decisions, 
giounded on this inaccuracy, require therefore reconsideration, as 
noted in the appeal in Inman v. Ackroyd, (1901) 1 K. B. 613. 

Furthermore, it is not easy to see why the Apportionment Act, 1870 
(33 & 34 Viet. c. 35), does not apply. That Act expressly provides 
that all rents, annuities (including salaries and pensions), and other 
periodical payments in the nature of income shall be apportionable, and 
piovides for the recovery in due course of an apportioned part of an 
annuity determined by death or otherwise. In Sakon v. New Beeston 
Cycle Co., supra , it was argued that the Act applied, and on the other 
lund the case of Lowndes v. Earl Stamford (1852), 18 Q. B. 425 
(decided on the Apportionment Act, 1834, which was very differently 
expressed), was apparently relied on; but in his judgment, Cozens- 
Hardy, J., made no reference to the Apportionment Act. However, in 
Inman v. Ackroyd and Best, supra, Bruce, J. # considered that the 
Apportionment Act, 1870, must have been taken into consideration by 
Cozens-Hardy, J., and Wright, J., and held to be inapplicable. The 
Apportionment Act was applied by the Divisional Court in Moriarty 
v. Regent's Oarage , &c. Co., (1921) 1 K. B. 423; but the decision was 
overruled on technical grounds, and the Court of Appeal left the 
question of apportionment open, (1921) 2 E. B. 766. 

Where the plaintiff was entitled to salary at the rate of 6001. per 
annum, and a percentage of profits, the latter was held to be 
apportionable. Diamond v. English Sewing Cotton Co W. N. (1922) 
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237; and where the company went into liquidation a few days before 
the expiration of a year, and the director’s work for the year was 
completed, he was held entitled to remuneration for the year. Sham , 
Bryant <6 Co ., W. N. (1901) 124. 

If the remuneration is to be paid “ at such time as the directors 
determine," a director has no right until such determination. Caridad 
Copper Mining Co. v. Swallow , (1902) 2 K. B. 44 (C. A.); Inmm v. 
Ackroyd, supra. A director may in some cases be entitled to 
remuneration although not qualified. Salton v. New Beeston Cycle 
Co., (1899) 1 Ch. 775, at p. 779; International Cable Co. f 66 L. T. 
253. But where a director vacates office by ceasing to hold his 
qualification, or on failure to be re-elected, remuneration ceases as 
from the time when he ought to have vacated office under the provisions 
of t he articles. Consolidated Nickel Mines, (1914)1 Ch. 883. If, however, 
the company has made use of his services, he may sue on a quantum 
meruit. Craven-Ellis v. Canons, Ltd., (1936) 2 K. B, 403. A salaried 
director is not, in the absence of a clear provision to the contrary, 
entitled to his travelling expenses in attending board meetings. They 
are covered, primd facie, by his remuneration. Young v. Naval and 
Military Co-operative Society, (1905) 1 K. B. 687. 


Loans to Directors 

By sect. 35 of the Companies Act of 1947, loans to a director of a 
company or of its holding company are prohibited. But this does not 
apply to an exempt private company or to loans made with the approval 
of the company in general meeting to enable a director to meet 
expenditure to enable him to perform his duties to the company, 
provided the loan is disclosed to the members before approval is given, 
or to loans made in the ordinary course of business by a company 
whose ordinary business includes lending money. By sect. 39 of the 
Act of 1947, the obligation to show loans to directors in the account 
applies to a loan to any person who has during the company’s financial 
year been a director or officer, and applies to loans made by a subsidiary 
of the company or under a guarantee from or a security provided by 
a subsidiary. 


Resignation 

Primd fade , a director, like any other agent, can at any time resign 
his office, and usually the regulations make express provision accord¬ 
ingly. It seems enough if he gives notice to the company in the 
manner provided by sect. 370 of the Act of 1929. See, however, 
Municipal Freehold Land Co. v. Pollington, 63 L. T. 238. That he 
must give notice to the company in general meeting appears to be 
unsound. And there is nothing to prevent a director from parting 
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with his qualification shares, and so vacating; office by disqualification. 
Gilbert's case, 5 Ch. 559, at p. 565. A resignation once made is 
irrevocable. Reg. v. Mayor, dc. of Wigan , 14 Q. B. D. 908; Glossop 
v Glossop, (1907) 2 Oh. 370. 

A verbal resignation accepted at a meeting of the company is 
effective, though the articles provide that a director shall vacate 
office if by notice in writing he resigns his office. Latchford Premier 
Cinema v. Ermion, (1931) 2 Ch. 409. 

Where a director who was both a permanent and an ordinary 
director resigned, it was held that the resignation applied to both 
offices. Moseley v. Kojfyfontem, dc., (1910) 2 Ch. 382; (1911) A. C. 409. 

Disqualification 

The regulations commonly provide for special cases in which a 
director is to vacate office by reason of disqualification, e.g., if he 
accepts any other office under the company, becomes bankrupt, or 
lunatic, or ceases to hold his qualification shares, or absents himself 
oi is absent from meetings of the directors for a lengthened period. 
•See Company Precedents, Part I., 15th ed., p. 682, and Table A., 

cl. 72 

In such a case the director, upon the event happening, vacates his 
office automatically. Bodega Co., Limited , (1904) 1 Ch. 276. 

Even apart from such provision, it is well settled that the acceptance 
bj a director of ail incompatible office vacates his directorship 
(see Milward v. Thatcher , 2 T. R. 81; Bales v. Cumberland Black Lead , 

dc. Co., 6 H. & N. 481), or acceptance of the office of director vacates 
the othei office ( Iron Ship , dc. Co. v. Blunt , L. R. 3 C. P. 484); and 
see R. v. Tizzard , 9 B. & C. 418 (acceptance of an office incompatible 
with that already held vacates that already held). The trusteeship 
of a debenture holders’ trust deed, if paid, is a “ place of piofit ” 
disqualifying within the meaning of such a regulation. Astley v. 
New Tivoh Co., (1899) 1 Ch. 151. An “ office under the companv ” 
may, but will not usually, include the appointment of one of the 
directors to be solicitor of the company. Harper's Ticket Issuing , dc. 
Machine, Ltd., W. N. (1912) 263; 29 T. L. R. 63. 

“ Becomes bankrupt ” means becomes such after election. It does 
not preclude the election as a director of a person who at the time i y 
an undischarged bankrupt. Dawson v. African, dc. Co,, (1898) 1 Ch. 6. 
But an undischarged bankrupt cannot now act as a director. (Sect. 142.) 

“ Becomes insolvent ” does not necessarily imply any definite act 
such aB compounding with creditors; a person may be “ insolvent ” 
for the purpose of suoh a clause, if be is clearly unable to pay his 
debts as they fall due. Reg. v. Saddlers Co., 10 H. L. C. 404; 
Harold Sissons d Co. v. 5., 54 S. J. 802; James v. Rochwood Colliery 


Disqualifi¬ 

cation. 
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Co., 106 L. T. 128; London d Counties Assets Co . v. Brighton Grand 
Concert Halt, dc ; Lfd., (1915) 2 K. B. 493, 

“ Cease to hold a director does not “ cease to hold ” shares where 
he has never acquired them. Forbes * cose, 8 CJh. 772, at p. 775. Nor 
does he “ cease to hold ” by the qualification being raised from, e.g., 
50 to 250 shares. Molineaux v. London, Birmingham and Manchester 
Insurance Co., (1902) 2 K. B. 589. “ Absenting himself ” means being 
absent voluntarily (Mach's clatm W. N. (1900) 114), but a director may 
bo treated as absenting himself if ill-health obliges him to go abroad. 
McConnell's claim , Re London and Northern Bank , (1901) 1 Ch. 728. 
A director may lie “concerned in any contract with the company,'’ 
where a fi/in in which he is interested enters into contracts with the 
company. Star Steam Laundry Co. v. Dukas, W. N. (1913) 39; 
108 L. T. 367. 

A 1 * to disqualification by ordei of the Conit, sec sect. 33 ot 1917 
and p. 195, infra. 

Powers of Directors 

Powers of The articles sometimes give to the directors a number of specific 

under the powers, but, in addition to those specific powers, there is almost. 

article*- always inserted a general clause on the lines of Clause 67 of Table A., 
providing that the directors may exercise all the powers of the company 
not by the articles or by statute required to be exercised by the, 
company in general meeting. If such a general powei is inserted, 
the insertion of particular specified powers is unnecessary and 
sometimes gives rise to a doubt in respect of powers not particularly 
specified. A general vesting of powers in the directors is valid and 
effective, and all that has to be* done, in considering whether any 
particulm transaction is within the powers conferred by such a clause 
on Ihe directoia, is to search the articles and the Acts to sec whether 
there is any express provision requiring, for that transaction, the 
authority of the company in general meeting, and, if there is no such 
provision, the director** must be treated as competent to carry out the 
transaction. 11 The articles,” said Mellish, L. J., in In re Patent File 
Co., L. R. 6 Ch. App. 83, at p, 88, “give to the directors the whole 
powers of the company, subject to the provisions [of the articles and] 
of the Companies Act, 1862, and I cannot find anything either in the 
Act or in the articles to prohibit their making a mortgage by deposit.” 
So, in In re AngfaDanubim, dc. Co., 20 Eq. 339, where it was a 
question of directors’ power to issue debentures at a discount, 
Jessel, M. R., said; “ Looking to the 66th olause, I cannot have any 
possible doubt. The directors can do anything the company can do.” 
See, also, Pyle Works (No. 2), (1891) 1 Ch. 173; Hampson v. Price's 
Patent Candle Co., 45 L. J. Ch. 437; Rea Debtor, (1917) 2 K. B. 808 
(authorising presentation of a bankruptcy petition). 
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Where the articles contained a clause similar to clause 67 of Table A. 

I ' 

a resolution of the company in general meeting for payment of 
preference dividends in advance by instalments was held to be invalid 
as interfering with the management, which had been delegated to the 
directors by the articles. Scott v. Scott, W. N. (1943) 16. 

In exercising their powers, whether geneial or special, directors 
must always bear in mind that they are in a fiduciary position, and 
must exercise their powers for the benefit of the company, and for 
that alone. The Court has intervened to prevent the abuse of a 
power to forfeit shares (Richmond's case, 4 K. & J. 305, at p. 325); 
to make calls (Gilbert's case , 5 Ch. App. 559; Alexander v. Automatic 
Telephone Co., (1900) 2 Oh. 56); to refuse to register transfers (Re 
Gresham Life Assurance Society, Ex parte Penney , L. R. 8 Ch. App. 

446, at p. 449); to issue shares. Punt v. Symons & Co, (1903) 2 
Ch. 506; Piercy v. S. Mills & Co., (1920) 1 Ch. 77 (increase of capital 
to vccure voting power). See also Clark v. Workman, (1920) 1 1. R. 

107 (where directors holding 55 per cent, of the shareholding, exercised 
their powers as directors to select, as transferee of their shares, a rival 
company). But directors when acting in their personal capacity as 
purchasers of shares or property are not trustees for individual 
shareholders. See Percival v. Wright, (1902) 2 Ch. 421, and p. 168, 
supra . 

Where directors have a discretion and are bond fide acting in the 
exercise of it, it is not the habit of the Court to interfere with them. 

Gresham Life , L. R. 8 Ch. App. 446, at p. 449. 

Where the articles veBt the power of carrying on the business of Control of 
the company in the directors, “ subject to such regulations not being 
inconsistent with the provisions aforesaid ” as may be prescribed by general 
the company in general meeting, the company in general meeting rneet * n ®‘ 
cannot override the directors’ powers of carrying on the business by 
prescribing a regulation or passing a resolution inconsistent with the 
articles. Automatic Self-Cleansing, Ac. Co. v. Cuninghame, (1906) 

2 Ch. 34; Gramophone and Typewriter v. Stanley, (1908) 2 K. B. 89; 

Salmon v. Quin and Axtens , (1909) 1 Ch. 311 (0. A.); on appeal, 

(1909) A. C. 442. But the company in general meeting may 
determine whether or not an action shall be commenced in the name 
of the company. Marshall's Valve Gear Co. v. Manning, Wardte A 
Co., (1909) 1 Ch. 267. 


Acts in Excess of Authority 

Directors who act in excess of their authority— e.g., borrow beyond Art s ot^ 
the limit of their borrowing powers—are, in some cases, held liable to r en tes of 
those with whom they deal, on the footing that they are to be taken authority. 
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to warrant their authority. CoUen v. Wright (1867), 8 El. A BL 647; 
Weeks v. Property L. R. 8 C. P. 427; Chapleo v. Brunswick, Ac. 
Society, 6 Q. B. D. 696, at p. 716; Urban# s Executors v. Humphreys , 
18 Q. B. D. 54; Oliver v. Bank of England , (1902) 1 Ch. 610, affirmed 
sub nom. Starkey v. Bank of England , (1903) A. C. 114. 


Defective Appointments and Acting after Disqualification 


Aota where 
not duly ap¬ 
pointed a 
director. 


A person who has not been duly appointed is not a director (Jenner\s 
case , 7 Ch. D. 132); and biB purporting to art as Buoh does not give the 
company any right of action against him unless it can Bhow damage. 
Coventry's case, 14 Ch. D. 660. But the company may bring an 
action 1 o restrain a de facto director from acting as director or repre¬ 
senting himself as such. ThiB right, however, is confined to the 
company; an individual member has no right to bring such an action 
where a director is disqualified or improperly appointed. For the 
matter is one for the company to determine, that is, for the majonty, 
and if the majority choose not to interfere, Ihe individual member 
must conform to the will of the majority. See rule in FW v. HarfoMh. 
p. 246. 


Undischarged If ftD undischarged bankrupt acts as a director without leave of 

bankrupts. - . . , 

the Court, he may expose himself to imprisonment or fine. 

(Sect. 142.) 


Outriders. As regards persons dealing with the company—outsiders, that is— 
the concluding paragraph of sect. 120 of the Act to some extent prevents 
the inconvenience which may arise from directors being irregularly 
appointed, foi it provides that until the contrary is proved, every 
general meeting of the company or meeting of diicctors or managers 
in respect of the proceedings whereof minutes have been made shall 
be deemed to have been duly held and convened and all proceedings 
had thereat to have been duly had, and all appointments of directors, 
managers or liquidators shall be deemed to be valid. And sect. 143 
provides that the acts of a director or manager shall be valid, notwith¬ 
standing any defect that may afterwards be discovered in his appoint¬ 
ment oi qualification; but these provisions are in some respects 
inadequate, and it is therefore usual to insert in the articles a clause 
supplementing them. See, for example, Clause 88 of Tabic A. It is 
to be observed that there is a distinction between the words of 
sect. 120 and the words of the clause, for the words of the section are 
qualified by the introduction of the words “ until the contrary is 
proved.” The provisions above referred to are effective not only a 
regards members, but as regards outsiders, for, as we have seen (supra, 
pp. 36,37), outsiders, even more than members, are entitled to presume 
that the proceedings of the company have been conducted with due 
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regularity. Mahony v. East Holyford Mining Co., L, R. 7 H. L. 869, at 
p. 887, is an instance. There de facto directors had not been duly 
appointed, but the company was held bound by their acts as against 
an outsider, and Lord Cairns relied, amongst other things, on a clause 
in the regulations similar to Clause 88 of Table A. The protection 
enures for the benefit of a director who has taken over the rights of the 
outsider. Sec Re Bank of Syria , (1900) 2 Ch. 272. See, also, Newhaven 
Local Board v. Newhaven School Board, 30 Ch. D. 350, at p. 363; Briton 
Medical , do. Association v. Jones , 61 L. T. 384; Dawson v. African , 
d’C. Co., (1898) 1 Ch. 6; Howbeach Coal Co. v. Teague , 5 H. & N. 151; 
and British Asbestos Co. v. Boyd, (1903) 2 Ch. 439. In Dawson v. 
African , dc. Co. it was held that a call mado by directors, who had 
not been duly appomted or were disqualified, was valid; and in the 
British Asbestos Co. the combined effect of an article analogous to 
Clause 88 of Table A. and of sect. 67 of the Act of 1862 (for which 
sect. 120 is now substituted), was held to validate the acts of a person 
who had vacated his directorship by becoming secretary, but had gone 
on innocently noting as director. And see Transport v. Schonberg , 21 
T. L. R. 305. 

A director who takes part in irregular proceedings may be estopped 
from setting up the irregularity. Faure , dec. v. Phillipart , 58 L. T. 
525, at p. 527; York Tramways v. Willows, 8 Q. B. D. 685 

The clause will not protect a person who knows of the invalidity 
(Stajfojih/nre Gas , dr. Co., 66 L T 413; Tyne Mutual Steamship, &c. 
Association v. Brown, 74 L T. 283); a director, for instance, making 
a maid fide transfer of his slimes, accepted collusi\el> b> the othei 
director. Murray \. Bush, L. It. 6 H L. 37, at p. 77. A peisnn who 
does not know of the irregularity cannot take advantage of sect. 143 it 
he knows that the regularity of the appointment has been challenged 
and takes uo steps to ascertain the facts. See Kanssen Rialto 
( West End), Ltd,, (1944) Oh. 346. The facts of this case were as follows — 
Kanssen and Cromie were the two first directors ot the company and 
field all the shares Cromie alleged that at a board meeting, Strelitz 
was appointed a director. This meeting nevei took place and the 
minute recording it was a forgery. At another meeting Cionne and 
Strelitz, without Kansscn’s knowledge, purported to appoint Morris a 
director and allotted shares to Morris. Moms knew that Kanssen was 
contending that Strelitz was not a director and that the issue of shares 
was invalid; but he made no inquiries. The Court of Appeal held that 
Morris was put on inquiry and could not rely on the section. Lord 
Greene, M. R., laid down the following propositions as having been 
established by the authorities:— 

(1) A party to the transaction may be able to rely on the section, if 
he does not know of an irregularity, even though other parties 
know that the appointment was irregular. 
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(2) The section may apply though the parties concerned know the 

facts, if the defect is not present to their minds at the time* 

(3) Where a person is put on inquiry and makes no inquiries, it is no 

answer for him to contend that, if he had made inquiries, he 
could have had false statements made to him. 

(4) A person who takes an interest as transferee from one of the 

parties to the tiansaction is not protected by the section; and, 
if the transferor could not rely on the section, the transferee is 
m no better position. 

In the same case, Morris v. Kanssen, (1946) A. C. 459, the House 
of Lords held that the appointment of Strelitz and Morris and the 
allotment of shares to Morris were completely bad, and were not 
covered by sect- 143. Lord Simonrls s/iid (at p. 471): “ There is a vital 
distinction between (a) an appointment m which there is a defect or, 
m other words, a defective appointment, and (b) no appointment at all.’* 

See further, as to the protection afforded to outsiders bv the rule m 
Royal British Bank \. Turqmnd , supra, p. 36. 

A de facto director is as much in a fiduciary position as a de jure 
director, and liable accordingly. Coventry's case , 14 Ch. D. 660, at p. 670. 


Contracts by Directors with Company: Bribes 

Contracts by Unless the articles confer on a director express powers of contracting 
wSfdireotoM with the company, a director’s powers of so contracting are extremely 
w in which limited. He may takp up shares in the company (though he cannot 
interested. vote in respect of allotments to himself, Neal v. Quinn , (1916) W. N. 

223), he may subscribe for debentures m the ordinary course of business 
(Campbell's case , 4 Ch. D. 470; and see London and Colonial Fin. Corp. 
77 L. T. 146, C. A.); but otherwise he is, like a trustee, disqualified trom 
contracting with the company ( Albion , Ac. Co. v. Martin , 1 Ch. D. 580), 
and for a good reason. The company is entitled to the collective wisdom 
of its directors, and if all or any of such directors are interested in a 
contract, the company loses the benefit of its directors’ unbiassed 
judgment (Imperial Mercantile Credit Association v. Coleman, 6 
Ch. App. 558; and see Costa Rica Rail. Co. v. Forwood , (1901) 
1 Ch. 746); for on any such contract being entered into, a conflict 
of interest and duty must or may arise, and in this conflict the 
interests of those whom the director is bound to protect run a great 
risk of being sacrificed. So strictly is this principle adhered to, that 
no question is allowed to be raised as to the fairness or unfairness of 
the contract in question. Aberdeen , Ac. Co. v. ElaJcie, 1 Macq. 461; 
Parker v. McKenna, 10 Ch. App. 96, at p. 118; Bray v. Ford , (1896) 
A. C. 44, at p. 50. If, for example, the directors (there being no 
relaxation of the rule in the articles) agree to sell to one of themselves 
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part of the property of the company, the company is entitled to have 
the sale set aside, or, at its option, to sue the directors for breach of 
duty. So, too, if a director, concealing his interest, sells, through 
a third party, his property to the company, the company is entitled 
to reject the property and claim repayment of the purchase-money 
(In re Cape Breton Co , 29 Ch D 795, Chesterfield and Boythorpe 
Colliery v Black, 26 W R 207), or to retain the property and claim 
damages foi any loss sustained by the non-disclosure Leeds and 
Hanley , dec Co , (1902) 2 Ch 809 And the same rule applies to 
controls with any company in which a directoi holds shares. And 
if that company has notice of the facts, the contract may be set aside. 
Transvaal Land Co \ New Belgium, dr Co , (1914) 2 Ch 488 But 
this right the shareholders may wai\e to any extent by provisions 
m the articles as below mentioned 

Even in the absence of such a piovision they can, by resolution of 
a general meeting, duly convened, confirm a contract in which the ofofhoe 
dncolors or some of them are interested, oi whereby compensation 
is to be paid to the directors for loss of office Grant \ United 
Suitchback Railways Co, 40 Ch D 135, Kaye v Croydon Tramways 
Co, (1898) 1 Ch 358, Imperial Mercantile Credit Association v 
Coleman, L R 6 H L 189, Costa Rica Rail Co v Forwood, (1901) 

1 Ch 746 (C A) But directors cannot retain compensation for 
Joss of office unless full disclosuic is made This is now provided 
for by sect 150 Particular of the proposed payment, including 
the amount must be disclosed to the members and approved by the 
company Where the payment is to be made in connection with an 
offer made to the general body of shareholders for transfer of their 
shaies, the directois must see that particulars of the proposed payment 
are sent with the offer to the shareholders, and there are penalties 
for default In case of non-disclosure, the company is the proper 
person io sue Neither the individual shareholders of the vendor 
company nor the purchasing company can su< Clarkson \ Davies , 

-(1923) A C 100 The Statute of Limitations applies Ibid 

By sect. 36 of the Act of 1947, any provision in the articles is void 
which authorises payment to a director of compensation for loss of office 
oi as consideration foi his retuement without partu ulars of the proposed 
payment being disclosed to the members and the proposal being 
appioved by the company. 

The provision in sect 150 of the Act of 1929 lor particulars being sent 
with any offei made to the general body of shareholders now extends 
to an offer by or on behalf of a coiporation with a view to the company 
becoming its subsidiary or a subsidiary of its holding (ompany or by or 
on behalf of an individual with a view to his obtaining control of not 
Icrs than a third of the voting power. Sect 150 is also amended in 
other matters. See p. 664, infra . 



COMPANY LAW 


m 


&oret 
benefit* of 
director*. 


Behixation 
of the above 
tales. 


Directors, as we have seen, are agents of the company, and it is a 
well-settled rule that an agent cannot, without the knowledge and 
consent of his principal, be allowed to make any profit out of the 
matter of his agency beyond his proper remuneration. “ No man,” 
said Lord Cairns, L. C., “can in this Court, acting as an agent, be 
allowed to put himself in a position in which his interest and duty will 
be in conflict.” Parker v. McKenna , 10 Ch. App. 96, at p. 118; see also 
Bray v. Ford , (1896) A. C. 44, at p. 50. And thin rule applies with 
peculiar stringency to the directors of a joint stock company. Hence 
any secret benefit obtained by a director by reason of his position, or 
in the course of the company’s business, whether it takes the form of a 
commission, or of qualification shares, or a sum of cash, is regarded as 
a bribe, and the director is accountable to the company for the amount 
(see Eden v. Ridsdale, Ac. Co., 23 Q. B. I). 368; Boston, Ac. Co. v. 
Atwell, 39 Ch. D. 339; Parker v. Lewis, 8 Ch. App. 1035); and if the 
bribe has not been paid, the company can sue the briber for the excess 
of price caused by the bribe. Mayor of Salford v. Lever, (1891) 1 Q. B. 
168; Whaley Bridge, c£e. Co. v. Green, 5 Q. B. I). 109; Grant v. Gold 
Exploration, Ac. Syndicate , (1900) 1 Q. B. 233. Where a director has 
been promised a present of this kind, he cannot enforce payment. 
The consideration is corrupt, and the law will render no assistance 
to him. Harrington v. Victoria Graving Dock Co , 3 Q. B. D. 549; 
Shipway v. Broadvmd, (1899) 1 0- B. 369. 

In the alternative the company may, if it chooses, rescind the 
contract; for where one party to a contract bribes or has any under¬ 
hand dealing with the agent of the other party, the latter on discovery 
mav repudiate the contract. Panama and Pacific Co. v. Indiarubher 
Co., L. R. 10 Ch. 515; Shipway v. Broadwood, (1899) 1 Q. B. 369. 
And see the Prevention of Corruption Act, 1906 (6 Edw. 7, c. 34). 

So, too, a company acting as manager must rest satisfied with the 
agreed remuneration, and cannot charge extra for services rendered by 
its employees. Bath v. Standard Land Co., (1910) 2 Ch. 408. 

Where the secret profits consisted of shares which had been issued 
before the statement in lieu of prospectus was filed, but which had 
been disposed of by the promoter at a profit, the promoter was held 
liable. Jubilee Cotton Mills v. Lems, (1924) A. C. 958; and see Regal 
(Hastings), Ltd. v. Gulliver (1942), 1 All E. R. 378. 

These are the rules primA fade applicable to such transactions, but a 
company is at liberty to waive the benefit of such rules, and to allow a 
director to make a contract, or to be interested in a contract, with the 
company, and the articles very commonly make provision accord¬ 
ingly. The usual form which such a provision takes is that a director 
may make contracts, or be interested in contracts, with the company; 
but he is to disclose the nature of his interest to the board, and is not 
to vote in regard to the matter. Experience has shown that, as a 
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general rule, such provisions are desirable, for it often happens that 
a company may be largely benefited by being able to deal with one of 
its own directors All that is required is that the other directors 
should have such knowledge as will enable them to sciutinize the 
terms of the contract with more than usual care Impend!, do 
Association v Coleman , 6 H L 189, Southall v British Mutual , do, 

6 Ch App 614, at p 619, Adamson s case, 18 Eq 670, Costa Rioa 
Radi Co v Forwood, (1901) 1 Ch 746, and set Wilson v L M S Rail 
Co (1940) Ch 393 (director of a company with winch the nil way 
company contracts) 

By sect. 149 it is now providod that a director muBt declare his interest to be 
inteiest to the board of directors declared. 

Directors are “ interested " in the issue oi debentures to a bank to 
secure an overdraft which the directors have guaranteed Victors, 

Ltd v Lmgard, (1927) 1 Ch 323 

11) sect. 37 of the Act of 1947, eveiy company is to keep a ugister 
showing as respects each direct oi details of the shares or debentures of 
+ hi company oi its subsidiary or holding company which art held by 
or in trust foi him and the date and price or othei lonsiderition for 
< very transaction with respect to such shaies oi debentures The 
register must bt kept at the office and be open foi inspection at certain 
specified times and must be pioduced at the annual guicial meeting. 

If necessary, the Court can order an immediate inspection of the 
register 


Proceedings of Directors 

The diuctors of a company must, as a general ruk, ait at board I’loceedingi 
meetings unless the regulations otherwise provide Ilaycrafl Gold, dc dlreotor8 * 
Co , (1900) 2 Ch 230 Nevertheless, it does not follow that a transac¬ 
tion can be invalidated as against an outsider who lias dealt with the 
company bond fide merely because the dnectors acted without meeting 
County of Gloucester Bank v Rudry, dc Co, (1895) 1 Ch 629, Re 
Bank of Syria, Owen d Ashworth's claim, (1901) 1 Ch 115 And 
the articles not uncommonly negative the rule, and expressly declare 
that a resolution m wilting signed by all the directors shall be as 
effectivt as if passed at a board meeting, and there arc cases in which 
this is found extremely convenient Pnmd facie out director alone 
has no power to act on behalf of the company R N Cunningham d 
Co , 58 L T 16 He is only one of a body of directors m whom 
collectively the management is vested, but the articles may give 
power to the directors to delegate their powers, p 186, post An 
offer to a board of directors cannot be accepted by the survivors 
after the death of some of the directors Reynolds v Atherton , 

127 L T 189 
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The articles usually provide that the directors may conduct their 
proceedings as they think fit. Sometimes proxies are allowed. 


Notice of Board Meeting 


NatfoM of 

directors' 

meetings. 


Omission of 
notioeor want 
of quorum. 


Outsiders un¬ 
prejudiced 
by irregu¬ 
larity of 
proceedings. 


Ratification. 


Primd facie due notice must be given convening a meeting of 
directors, and in default the meeting is irregular ( Harben v. Phillips, 
23 Ch. D. 14, at p. 34); see also Young v. Ladies' Imperial Club, 
(1920) 2 K. B. 523; but this is not always necessary, for by the 
articles, or by the determination of the directors, meetings may be 
held at fixed times, and it may be arranged that in such caseH no 
notice need be given. Where notice has to be given, it must be given 
a reasonable time before the meeting. Browne v. La Trinidad, 37 
Cb. D. 1. Otherwise it will be invalid, unless, indeed, all the directors 
are present at the meeting. The notice need not specify, unless the 
articles otherwise provide, the nature of the business to be transacted. 
La Compagnie de MayviUe v. Whitley, (1896) 1 Ch. 788. As regards 
directors abroad, the regulations commonly provide that no notice 
need be given, and even in the absence of such a provision it appears 
that notice need not be given to a director abroad, unless, indeed, 
he is within easy reach. Halifax Sugar, do. Co. v. Francklyn , 59 
L. J. Ch. 591, at p. 593. Sometimes by an accidental omission to give 
due notice to some one director, a meeting of directors is rendered 
irregular, but the directors nevertheless transact business on behalf 
of the company, e.g., allot shares, make contracts, &c. In such a 
case, the rule in Royal British Bank v. Turqmnd (see p. 36, supra) 
applies, and outsiders will not, as a general rule, be prejudiced by 
such irregularities. They are not concerned to see to the internal 
regularity of the company’s proceedings—its “ indoor management ” 
as Lord Hatherley termed it—and are entitled to assume that every¬ 
thing has been properly done. When' there has been any such 
irregularity, a subsequent regularly constituted board meeting can 
always ratify and confirm what was done irregularly, and it will then 
be valid ah initio. Portuguese Consol. Copper Mines Co., 45 Ch. D. 16, 
at p. 26; Land Credit, dc. Co., 4 Ch. App. 460, at p. 473; Hooper v. 
Kerr Stuart d Co., 83 L. T. 729; 45 S. J. 139, And see State of 
Wyoming Syndicate, (1901) 2 Ch. 431, 437. 


Quorum of Directors 

Quorum of The articles generally fix, or enable the directors to fix, the quorum 
for a board meeting, that is to say, what number of directors must 
be present to enable them to act as a board, and exercise the powers 
vested in the directors collectively. The quorum may be one. Re 
Fireproof Doors, (1916) 2 Ch. 142. Primd fade, a power to fix a 
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quorum cannot be exercised by less than a majority of the directors 
at a board meeting. A director must not be counted in a quorum 
for the consideration of matters on which he is not entitled to vote. 
Re GreymotOh Point Elizabeth Rail do. Co .; YuiU v. Same, (1904) 
1 Ch. 32; Neal v. Quinn, (1916) W. N. 223. 

The rule is the same if two directors are interested in a combined 
transaction and each votes on the part of it that concerns the other 
{Re North Eastern Insurance Co., (1919) 1 Ch. 198), and also if the 
quorum is reduced simply for the purpose of enabling an interest in 
the property of the company to be conferred on one of the directors. 
S. C., at p. 207. 

If the requisite quorum is not present, the meeting is irregular and 
cannot transact business: so too if the number of directors of the 
company is less in the whole than the required minimum board, no 
effective board meeting can be held {Fame Electric , &c. Co. v. Phil - 
lipart (1888), 58 L. T- 525), unless the articles give power to act, 
notwithstanding vacancies. Scottish Petroleum , 23 Ch. D. 413; Bank 
of Syria, (1900) 2 Ch. 272. If no quorum has been fixed, the number 
who usually act will do. Lyster’s case (1867), 4 Eq. 233. It must be 
borne in mind that a provision for a quorum does not dispense with 
the due convening of a meeting. The directors must all be summoned. 
If t hev have been, or such of them as can be reached by notice, and 
it all the directors or a quorum be present, the meeting can proceed to 
business. 

The quorum clause in Table A. is clause 82. 


Resolutions of Directors 


The directors exercise their powers by resolutions passed at board ResolutiooH 
meetings. Thus a call is made by passing a resolution— of director*. 

“ That a call of- 1. per share be made on the members of Examples. 

the company, such call to be payable to, Ac., on, Ac., at, Ac.” 

The following are other examples:— 

“ That the shares numbered, Ac., of A. B. be hereby 
forfeited. 1 * 


“ That Messrs. - and - be hereby appointed a 

committee with power to arrange with Mr.-the terms on 

which he shall supply, Ac., and make a contract with him 
accordingly for a period not exceeding twelve months.” 

“ That the sum of —4. be raised for the purposes of the 
company by the issue of mortgage debentures to that amount, 
and that the solicitor be requested to furnish a draft debenture 
for the approval of the board.” 

“ That the seal of the company be a fixed to a contract, Ac.” 
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“ That Mr -’s offer to supply the company with-be 

hereby accepted, and that the secretary do give Mr.-notice 

of this resolution.* 1 

41 That an offer be made to Mr, - on behall of the 

company to, &c ” 

It is not, however, essential to the validity of a director’s resolution 
that the determination should be embodied in a formal resolution, and 
the minutes in recording it often, in fact, enter only the substance, e g , 
4 a contract with A B for the supply of, was submitted and 
approved ” 

In order to cariy a resolution in regard to external matters into 
effect, it is sometimes necessary to do some further act in the name of 
the company, e g, where a resolution has been passed to borrow 
money it will be necessary to apply to some person oi persons to lend 
the same, or to issue a prospectus, and when a lender has been found 
and the security agreed on, the directors will pass a icBolution 
approving thereof and directing the seal to be affixed and the contract 
to be signed by two directors on behalf of the company Hence, a 
matter may tome before the board seveial times before it is completed 
So, too, a mechanical act mu> be necessaiy, eg t to sign or seal i 
document, &( 


Delegation 

The maxim 44 delegatus non potest delegate ” applies to dnectors, and 
they cannot, therefore, pnmdfac%e delegate their powers (Cobb v. Becke, 
6 Q B 930, at p 936), but this rule may be controlled by an express 
or implied authority to delegate, and usually the articles expressly 
provide that the ducctors may appoint servants and agents and deter¬ 
mine the lr duties and powers, and furthei that the directors may delegate 
to any one or more of themselves any of their powers Conf Table A , 
'1 85 A delegation thus authorized is good In re Taunne Co, 
25 Ch D 118, Leeds Estate , d c Co v. Shepherd t 36 Ch D 787. 

Where the articles authorize delegation, delegation may sometimes 
be presume d See TotlerdeU v Fareham Blue Brick , dc Co , 

L R 1 C P 674, Regent’s Canal , W N (1867) 79, Lyster\ 
case, 4 Eq 233, Mahony v East Holyford Mining Co , L R 7 
H L 869, J)ey PuUinger Engineering Co , (1921) 1 K B 77, and 
see p 36, supra 

Delegation does not prevent the directors from still acting in regard 
to the matter delegated Huth v Clarke , 25 Q B D 391 

If directors delegate their powers to a committee without fixing 
a quorum, whatever the committee does must, unless the articles 
otherwise provide, be done m the presence of all its members, but 
they need not be unanimous In re Liverpool Household Stores 
Association (1890), 59 L J Ch 616, at p 624; and see p. 244, infra 
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Committees 

The delegation to a committee is usually effected by resolution 
passed at a meeting of the board, e.g .— 

“That Messrs. - and - be hereby appointed a 

committee, with power on behalf of the company to, &c.” 

" That Mr. -bo hereby appointed a committee for the 

purpose of, &c.; and that the following powers and authorities 
be delegated to him, (1) power to, &c.; (2) power to, &c.” 

“ That Messrs. - and - be hereby appointed a 

committee for the purpose of settling with Mr. - the 

terms of an agreement for, &c., and that they be authorized 
to execute on behalf of the company an agreement in writing 
embodying such terms.” 

Rotation 

The articles of a company usually provide that a proportion of 
the directors, usually one-third, shall retire by rotation year by year, 
but tn the case of private companies these provisions are often 
omitted or considerably qualified. See clauses 73—80 of Tabic A. 

Where the articles provide that the number nearest to, but not 
exceeding, one-third, shall retire, and the number of directors is reduced 
to two, neither need retire. Be Moseley & Sons , Ltd., (1939) Ch. 719. 
Where the articles provided that one-third of the whole number of 
directors should retire, it was held that temporary directors who must 
retire at the next geneial meeting, should not be counted. Eyre v. 
Milton Proprietary , (1936) Ch. 244. In the same case it was held that 
a provision for determining the director to retire “ by ballot ” meant 
by lot. 

The provisions of clause 82 of Table A. of 1908 requiring the meeting 
to stand adjourned until the same day in the next week if the place 
of a retiring director is not filled up, did not prevent the meeting 
being adjourned to some other date. Spencer v. Kennedy , (1926) 
Ch. 126. See now clause 76. See also Holt v. Catterall , 47 T. Ij. R. 
332, where it was held that a director whose place was not fdled up 
continued in office until ho retired by rotation. 

In Robert BateheUer & Sons v. BatcheUer, (1945) Ch. 169, the articles 
provided that if, at a meeting, the places of the retiring directors were 
not filled up, they should be deemed to be re-elected. At the meeting 
the retiring diiectors were not re-elected on a show of hands. A 
poll was demanded and the meeting was adjourned for the poll to be 
taken. No proper notice of the adjourned meeting was given as required 
b y the articles. At the adjourned meeting at which the poll was taken, 
the retiring directors were not re-elected. Homer, J., held that the 
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retiring directors could not be deemed to have been re-elected, having 
rcgaid to the fact that thiB would be to deem something to have 
happen* d which was the exact opposite of what had m fact happened 

Removal 

dlrectoni Th ( articles havt generally contained power to remove a director, but 

unless they did so a director could not be removed without first altering 
the articles by special resolution so as to take the requisite power 
Imperial Hydropathic , <&c Co v Hampson , 23 Oh D 1, Browne v La 
Trinidad, 37 Ch D 1 Now by sect 29 of the Act of 1947, a company 
may, notwithstanding anything in the articles or any agreement, remove 
a director by ordinary resolution This does not apply to a director of a 
private company who held office for life on the 18th July, 1945 A 
MiCciTK) so enatcfl may be fill'd as i easuil vacancy (Sub sod (4)) 
A dinrtoi so umo\<d ma\ bt entitled to (ompensation oi dimages 
if tlu articles m his agree merit so provide The Court will not enforce 
specifically a contract of semce oithei at the instance of employer 
oi employed Hence, if a director refuses to ad, the Court wil 1 not 
force him to act ind ll, on the other hand, a company, by resolution 
of a general meeting, refuses to employ a direetoi the Court will 
not force it to do so Harlxn v Phillips 23 Ch 1) 14 Bambndge v 
Smith, 41 Ch 1) 462 It is a different thing, however, when a board 
of dneetors excludes one of then body lrom acting The Court 
eloes not rcgaid such exclusion as the act of the company (even 
though the dneetors have, under the articles, the general powers 
of the company), and it will accordingly, on the application of the 
aggrieved director, grant an injunction restraining the other directors 
from excluding him from office Pidbrook v Richmond , &c Co , 
9 Ch D 610 It will not, howevu, restrain the company, and if, after 
the grant of the injunction, the shareholders, by a resolution in general 
meeting, declare that they do not wish the particular director to act 
any longer, the Court will discharge the injunction and declme to assist 
him any further, at least, by injunction Bambndge v Smith, 
41 Ch D 462, at p 475 For any other redress he may claim he must 
proceed by action for damages 

Where the power to remove is only for reasonable cause, it is for 
the meeting to decide what is reasonable cause, and the Court will not 
interfere with thur decision Inderwick v Snell, 2 M & G 216, and 
see Gresham Life , 8 Ch App. 446, at p 449, Osgood v Nelson, L R 
5 H L 636 If, owing to the irremovability of a director, there is a 
deadlock, a winding-up order may be obtained Sailing Ship “ Kent- 
mere” W N (1897) 58. 

Tabic A gives a power to remove—Art, 80 
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Age limit 

Sects. 30 and 31 of the Act of 1917, provide that no director over 
seventy may be appointed and a director most retire at the annual 
general meeting after he attains that age; but this does not apply to a 
private company or to a case where his appointment is made or 
approved by the company in general meeting. (Sec Appendix, p. 661, 

662, infra.) 

Disqualification by Court Order 

By sect. 33 of the Act of 1947, where a person has been convicted of 
an offence in connection with the promotion, formation or management 
of a company or has been guilty of fraudulent tradmg or of any fraud in 
relation to the company, the Court may make an order that such person 
shall not without leave of the Court be a director or be concerned in 
the management of a company for any period up to five years. 

Liabilities of Directors 
As to Contracts 

Directors being agents (see above, p. 169), arc not liable on contracts Contracts 
purporting to bind their company. If, having authority, they make a 
contract professedly for the company, then the company, their principal, 
and the company only, is liable on it; if they have not authority to 
make the contract, still they are not personally liable on the contract 
(Ferguson v. Wilson , L. R 2 Ch. App. 77), although they may be liable 
to an action for damages for breach of implied warranty of authority. 

Gotten v. Wright, 7 E. & B. 301; 8 E. & B. 647 ; Coventry's case , (1891) 

1 Ch. 202. The general rule is thus stated by Lord Cairns in Ferguson 
v. Wilson, supra: “ Whenever an agent is liable, those directors would 
be liable. Where the liability would attach to the principal and the 
principal only, the liability is the liability of the company.’ 1 

Thus, if the directors order goods for, or on behalf of, their company, 
or if they enter into an agreement for, or on behalf or on account of, 
the company, the company is liable and not the directors, whether Ihe 
contract be in writing or verbal. 

But the directors of a company may, of course, if they choose, Directors 
contract, so as to bind themselves personally: whether they have done 
so depends on the terms of the contract. If, for example, t hey contract pmonallv. 
in their own names, without disclosing that they are acting for the com¬ 
pany, they are, without doubt, personally liable; or, if they contract, 
disclosing the fact that they are directors, but without using words 
sufficient to bind the company, e.g. t the word “ Limited,” they are 
personally liable on the contract. The test of liability is, does it 

13 (2) 
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appear from the terms of the contract that the directors were contracting 
on behalf of the company ? If it does, they are protected. “ Ltd.” 
may be used as an abbreviation for “limited.” F. Stacey & Co. v. 
Wallis, 106 L. T. 544. See also sect. 93 (4) of the Act of 1929, and Civil 
Service Society , dec. v, Chapman, W. N. (1914) 369. 

Thus, if the directors contract in their own name, but expressly on 
behalf of the company or for the company, that is sufficient, and it 
matters not whether the words appear in the description of the parties, 
or in the body of the contract, or are added by way of qualification 
to the signature. Gadd v. Houghton, 1 Ex. D. 357. On the other 
hand, if the directors contract without purporting to bind the company, 

e.g., where they say: “We, the directors of the - Company, 

Limited, hereby agree," &c., the contract does not bind the com¬ 
pany, and the directors arc liable. Aggs v. Nicholson, 1 H. & N. 
165; McCollin v. Gilpin , 5 Q. B. D. 390; and see Dematme Co. v. 
Ashworth, 21 T. L. R. 510. 

As to acceptances of bills of exchange in the name of the company, 
see p. 271, infra. 


As to Frauds and other Torts 

Any director who is a party to a fiaud, such as the issuing of a 
fraudulent prospectus, or to the commission of any tort, is personally 
liable. This is on the principle that whoever commits a wrong is 
liable for it himself, and none the less so that he was acting as an 
agent or servant on behalf, and ior the benefit, of another; for the 
contract ol agency or service cannot impose any obligation on the 
agent or servant to commit, or assist in the committing of, fraud or 
any other wrong. Cullen v. Thompson's Trustees, 4 Macq. 424, 432. 
The company may also be liable (supra, pp. 61, 62), but that does not 
exoneiate the director, nor ought it in leason to do so, for though the 
company is an artificial person in law, it is in fact the directors who set 
the company in motion. So, too, if, by the order of the directors, 
a trespass is committed, a patent infringed, or other wrongful act 
committed, the directors who are parties to it are personally liable. 
If more than one person is concerned in the commission of a wrong, 
the person wronged has his remedy against all, or any one or more 
of them, at his choice; for every wrongdoer is liable for the whole 
damage, and it does not matter whether they acted as between 
themselves as equals, or one of them as agent or servant of another. 

But a diiector is not to be held responsible for the fraud of his co- 
directors, unless he has expressly or impliedly authorized it. Cargill v. 
Bower (1878), 10 Ch. D. 502. “ A director," as Lord Hatherley said, 
“ cannot be held liable for being defrauded. To do so would make 
his position intoleiablc." Land Credit Company of Ireland v. Lord 
Fernoy (1870), L. R. 5 Ch. App. 763, at p. 772; In re Denham 
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(Charles) dt Co., 25 Ch. D. 752; Dovey v. Cory , (1901) A. C. 477$ 
PrefMaimv. Grenier, (1907) A. C. 101. 

Again, if a director neglects to comply with the requirements of the 
Act of 1929, he is, or may be, liable in damages personally. 

Negligence 

A director is negligent if he fails to perform his duty to the company. 
The measure of his duty, and therefore of his liability, was fully and 
carefully considered by Romer, J., in Re The City Equitable Fire 
Insurance Co., (1925) Ch. 407, where, after considering the earlier 
authorities, h<* said:—“ In order to ascertain the duties that a person 
appointed to the board of an established company undertakes to 
perform, it is necessary to consider not only the nature of the company's 
business, but also the maimer in which the work of the company is 
in fact distributed between the directors and the other officials of 
the company, provided always that this distribution is a reasonable 
one in the circumstances and is not inconsistent with any express 
provisions of the articles of association. In discharging the duties 
of his position thus ascertained, a director must, of course, act 
honestly, but he must also exercise some degree of both skill and 
diligence. To the question of what is Ihe particular degree of skill 
and diligence required of him, the authorities do not, I think, give 
any very clear answer. It has been laid down that ro long as a 
dncctor acts honestly he cannot bo made responsible in damages 
unless guilty of gross or culpable negligence in a business sense. 
But, as pointed out by Neville, J., in In re Brazilian Rubber 
Plantations and Estates, Ltd., one cannot say whether a man has 
been guilty of negligence, gross or otherwise, unless one can determine 
what is the extent of the duty which he is alleged to have neglected. 
For myself, I confess to feeling some difficulty in understanding 
the difference between negligence and gross negligence, except in 
so far as the expressions are used for the purpose of a distinction 
between the duty that is owed in one case and the duty that is owed 
in another. If two men owe the same duty to a third person and 
neglect to perform that duty, they arc both guilty of negligence, 
and it is not altogether easy to understand how one can be guilty 
of gross negligence and the other of negligence only. But if it be 
said that of two men one is only liable to a third person for gross 
negligence and the other is liable for mere negligence, this, I think, 
means no more than that the duties of the two men arc different. 
The one owes a duty to take a greater degree of oare than does the 
other: see the observations of Willes, J., in Grill v. General Iron 
Screw Cottier Co. If, therefore, a director is only liable for gross 
or culpable negligence, this means that he does not owe a duty 
to his company to take all possible care. It is some degree of care 
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less than that. The care that he is bound to take has been described 
by Neville, J., in the case referred to above, as 1 reasonable care 9 
to be measured by the care an ordinary man might be expected to take 
in the circumstances on his own behalf. In Baying this, Neville, J., 
was only following what was laid down in Overend and Gurney Co ♦ 
v. Qtbb, as being the proper test to apply, namely: ‘ Whether or 
not the directors exceeded the powers entrusted to them, or whether, 
if they did not so exceed their powers, they were cognizant of 
circumstances of such a character, so plain, so manifest and so simple 
of appreciation that no men with any ordinary degree of prudence, 
acting on their own behalf, would have entered into such a transaction 
as they entered into ? ’ 

“ There are, in addition, one or two other general propositions that 
seem to be warranted by the reported cases:—(1) A director need not 
exhibit in the performance of his duties a greater degree of skill 
than may reasonably be expected from a peison of his knowledge and 
experience. A director of a life insurance company, for instance, 
does not guarantee that he has the skill of an actuary or of a 
physician In the words of Lmdley, M R : 'If directors act within 
their powers, if they act with such care as is reasonably to be 
expected from them, having regard to their knowledge and 
experience, and if they act honestly for the benefit of the company 
they represent, they discharge both their equitable as well as their 
legal duty to the company’: see Lagunas Nitrate Co. v Lagunas 
Syndicate , (1899) 2 Ch 392. It is perhaps only another way of 
stating the same proposition to say that dnectors are not liable for 
mere errors of judgment. (2) A director is not bound to give 
continuous attention to the affairs of his company. His duties are 
of an intermittent nature to be pel formed at periodical board meetings 
and at meetings of any committee of the board upon which he happens 
to be placed. He is not, however, hound to attend all such meetings, 
though he ought to attend whenever in the circumstances he is 
reasonably able to do so. (3) In respect of all duties that, having 
regard to the exigencies of business and the articles of association, 
may properly be left to some other official, a director is, in the absence 
of grounds for suspicion, justified in trusting that official to perform 
such duties honestly ” 

Some of ohe directors were held to have been negligent in not properly 
considering or checking the balance sheets or ascertaining how the 
funds of the company were mvested, and in leaving the control of the 
company almost entirely in the hands of one director without taking 
proper steps to delegate any of these duties to properly qualified 
persons. They escaped liability, however, by reason of special provisions 
in the articles, which, as the law stood before the Act of 1929, protected 
them, except in case of wilful default. 
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The following are the more important of the earlier authorities on 
this subject:— 

In Forest of Dean, dc. Co., 10 0. D. 450, at p. 452, Jessel, M. R., 
said: “Directors are bound to use fair and reasonable diligence in 
the discharge of their duties, and to act honestly/' 

In Turqumd v. Marshall (1869), 4 Ch. App. 376, it was sought 
to make directors liable on the ground, amongst other things, that they 
had made an improvident loan to one of themselves; but relief was 
refused, and Lord Hatherley, L. C., said: “They were intrusted with 
full powers of lending the money, and it was part of the business of the 
concern to trust people with money, and their trust to an undue extent 
was not a matter with which they could be fixed, unless there was 
something more alleged, as, for instance, that it was done fraudulently 
and improperly, and not merely by a default of judgment/' 

Tn Overend, Gurney dk Co. v. Gibb , L. R. 5 H. L. 480, Lord 

Hatherley said: “I should like to say one word as regards the 
case of Turquand v. Marshall ... I certainly never intended to 
lay down the strong proposition that a person, acting for another 
as his agent, is not bound to use all the ordinary prudence that 
can be properly and legitimately expected from any person in the 
conduct of the affairs of the world, viz., the same amount of prudence 
which in the same circumstances he would exercise on his own 
behalf." 

In Lagunas Nitrate Co. v. Lagunas Syndicate , (1899) 2 Ch. 392, 
and in National Bank of Wales , (1899) 2 Ch. 629, 672, Lindlcy, L. J., 
Baid: “Their negligence must be not the omission to take all 
possible care; it must be much more blaraeable than that; it must 
be in a business sense culpable or gross "; but in other cases doubts 

have been expressed as to the meaning of “ gross negligence.” 

“Gross negligence," remarked Rolfe, B., in Wilson v. Brett, 11 
M. & W. 113, at pp. 115, 116, “ is the same thing as ‘ negligence 1 
with the addition of a vituperative epithet," and this epigram was 
cited with approval by Willes, J., in Grill v. General , dtc. Co., 

L . R. 3 C. P. 476. Erie, C. J., referring to this expression, 35 L. J. 
C. P. 321, at pp. 324, 325, said: “I advisedly abstained from using 
a word to which 1 can attach no definite meaning; and no one, as far 
as I know, ever was able to do so." 

In Dovey v. Cory, (1901) A. C. 477, a bank had sustained heavy 
losses by the issue of fiaudulent balance sheets and the improper 
advance of money to customers of the bank. The frauds were the 
work of the manager and the chairman, and the question arose whether 
a co-director, though, in fact, innocent of any complicity, was liable 
to the company for negligence in not having discovered the frauds. 
The House of Lords in the result entirely exonerated him from 



cmtmmmw 


liability, on the ground that the director* may properly delegate 
to trusted subordinates the details of management. “ It is obvious,” 
Bald Halsbury, L. C. (p. 485), “that if there is such a duty (of 
detecting frauds) it must render anything like an intelligent devolution 
of labour impossible. Was Cory to turn himself into an auditor, a 
managing director, a ohairman, and find out whether auditors, 
managing directors, and chairmen were all alike deceiving him ? 
That the letters of the auditors were kept from him is clear. That 
he was assured that provision had been made for bad debts and that 
he believed Buch assurances is involved in the admission that he was 
guilty of no moral fraud: so that it comes to this—that he ought to 
have discovered a network of conspiracy and fraud by which he was 
surrounded, and found out that his own brother and the managing 
director . . . were inducing him to make representations as to the 
prospects of the concern and the dividends properly payable which 
have turned out to be improper and false. I cannot think it can be 
expected of a director that he should be watching either the inferior 
officers of the bank or verifying the calculations of the auditor him¬ 
self. The business of life could not go on if people could not trust 
those who are put in a position of trust for the express purpose of 
attending to details of management ”: and Lord Davey added (p. 492), 
“ I think the respondent Cory was bound to give his attention to and 
exercise his judgment as a man of business on the matters which were 
brought before the board at the meetings which he attended, and it is 
not proved that he did not do so. But I think he was entitled to rely 
upon the judgment, information, and advice of the chairman and 
general manager, as to whose integrity, skill and competence he had 
no reason for suspicion.” 

In determining whether a director has been guilty of negligence, 
the Court will, as Dovey v. Cory, supra, and other cases show, take 
into account the character of the business, the number of the directors, 
the provisions of the articles, the ordinary course of management and 
practice of directors, the extent of their knowledge and experience, 
and, in a word, all the special circumstances of the particular case. 
A director is not necessarily affected with constructive notice of 
the facts which appear in the books of the company in the absence of 
actual knowledge. Coasters, Ltd., 103 L. T. 632. 

The burden of proving that the non-performance of any 
particular act is equivalent to negligence rests on those who 
allege such negligence (In re Liverpool Household Stores (1890), 
69 L. J, Ch. 616, at p. 618), for directors have a large discretion, and 
while acting honestly within it cannot be charged with misfeasance. 
Thus directors will not be held liable for misfeasance because, 
in the exercise of their discretion, they allow calls to remain unpaid 
l^mpod Household Stores, supra), or because they rely on 
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subordinates doing their duty (Dovey v. Cony, supra)) or do not sue 
for a debt of the company. In re Forest of Dean Coal Mining Co. 

(1878), 10 Ch. D. 450. It may in some coses be the best policy for 
the company not to press for payment. Even if it is not, mere errors 
of judgment and imprudence on the part of directors do not con¬ 
stitute cither negligence or misfeasance. Mariettas case , 28 W. R. 541. 

As Lord Justice Cotton said: “ Trustees are liable, whatever trouble 
they take, if the fund in their care goes not according to the trust. 

Opinions of counsel, bom flies, or care, do not protect them. Directors 
are confidential agents with the liabilities of trustees; but they 
have a large discretion, and if they act bond fide they are relieved, 
and are not liable for want of judgment or error if they make a 
payment which is not, in fact, for the purposes of the company.** See, 
also, Re Faure Accumulator Co., 40 Ch. D. 141, at p. 150, Sheffield 
and Sou f h Yorkshire , Ac. Society v. Aizkwood, 44 Ch. D. 412; 
and as to imprudence, Turquand v. Marshall, 4 Ch. App. 376; 

Overend , Ourney v. Gibb, L. R. 5 H. L. 480; London Financial 
Association v. Kelk, 26 Ch. D. 107; Grimwade v. Mutual Society, 

52 L. T. 409. 

But it is one thing to make a payment injudiciously, and another 
to make it without inquiry. Thus, if a director signs a cheque for 
the eompany, he is bound to inform himself of the purposes for which 
the cheques arc being given. He cannot be allowed to say that the 
signing was a ministerial art—a mere matter of form. If he neglects 
inquiry, trusting to his co-directors, he does so at his own ribk. Joitit 
Stock Discount Co. v. Brown (1869), 8 Eq. 381. And see Coats v. 

Crossland , 20 T. L. R. 800. 

And if directors do not really exercise their judgment, they may be 
liable. New Mashonaland , Ac. Co., (1892) 3 Ch. 577; Leeds , Ac. Co. 
v. Shepherd , 36 Ch. D. 787. 

Negligence by Non-Attendance at Board Meetings 

If some persons are guilty of continuous non-attendance and leave Negligence 
the management to others, they may bo guilty, by this means, of the 
breaches of trust which are committed by others. Per Lord Hardwicke attendance 
(1742), Charitable Corporation v. Sutton , 2 Atk. 400, at p. 405. But it to a ^ Rir8, 
is not necessary for a director to attend every board meeting unless the 
articles otherwise provide. This was laid down long Mnce in Ferry's 
case, 34 L. T. 716, in which Bacon, Y.-C., said, that a director “ is not 
bound to attend every meeting of the directors. It is not part of the 
duty of a director to take part in every transaction which is considered 
at a board meeting.” And Jessel, M. R., recognized this qualification 
in In re Forest of Dean Co., 10 Ch. D. 450, at p. 452. “ They 
[directors] are bound, no doubt,” said the learned judge. 11 to use all 
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reasonable diligence, having regard to their position, though probably 
an ordinary director, who only attends at the board occasionally, 
cannot be expected to devote as much time and attention to the business 
as the sole managing partner of an ordinary partnership; but they are 
bound to use fair and reasonable diligence m the management of their 
company’s affairs, and to act honestly” 

In the case of Re Denham & Co , 25 Ch D. 752, a director who for 
four years had attended no board meetings was held not to bo personally 
answerable for fraudulent reports and balance-sheets issued and 
passed by his co-directorH, or for dividends paid by them. But there 
the articles were m special terms In Marquis of Bute's case , (1892) 
2 Ch 100, non-attendance by a trustee of a savings bank for a long 
period was excused, but there were fifty trustees In that case 
Stirling, J, said (p 109)* “Neglect or omission to attend meetings 
is not, in my opinion, the same thing as neglect or omission of a duty 
which ought to be peiformed at those meetings ” See also Erphrinq 
Land and Minerals Co v Kolckmam, 94 L T 234, and Re City 
Equitable Fire Insurance Co . (1925) Ch at p 429. 


Misfeasance and Breach of Trust 


Misfeasance 
•nd breach 
of troat 


Examples of 
misfeasance 
wd breach 
of trust 


Besides negligence, directors, as agents and trustees, may be held 
liable for various other kinds of misconduct and delinquency These 
are generally grouped together under the head of what is known as 
u misfeasance,” or brearh of trust, the term “ breath of trust ” being 
generally confined to some misapplication of the funds of the company 
(see supra , pp 168 and 169), and the term “ misfeasance ” to other 
bieat hes of duty which did not involve such misapplication. Foi 
instance, to apply the funds of the company to ultra vires purposes 
(Cullerne v. London , dc Society , 25 Q B D 485), or to pay dividends 
out of capital ( Fliicrofts 9 case , 21 Ch D. 519), is a breach of trust; to 
allot shares knowingly to an infant (Ex parte Wilson , 8 Ch App 45), 
or to take a bribe (Pearson's case , 5 Ch. D 336); to give a creditor a 
fraudulent preference, or to commit a breach of the articles resulting 
m Iobs to the company—these are acts of misfeasance. 

The following are some cases in which directors have been charged 
with or made liable for misfeasance or breach of trust Strmger's 
case, L. R. 4 Ch. App. 475 (claim against directors to repay dividend 
declared and paid under delusive balance-sheet); Ranee's case , 
L. R. 6 Ch. Ap]?. 104 (director ordered to repay bonus improperly 
paid to him); National Funds Assurance Co., 10 Ch. D. 118; Alexandra 
Palace Co., 21 Ch. D. 149; Flitcroft's case, 21 Ch D. 519; Denham & 
Co., 25 Ch. D. 752; Re Sharpe , (1892) 1 Ch. 154; London dt General 
Bank (2), (1895) 2 Ch. 673 (directors ordered to repay dividends 
improperly paid to shareholders out of capital); De Rimgne's case. 
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5 Oh. D. 306; Pearson’s case, 5 Oh. D. 386*, Mitoalfe's case, 13 Ch.D. 

169$ Carriage Co-operative Association, 27 Oh. D. 322 (orders against 
diteotors who had improperly obtained their qualification shares from 
promoters or vendors); Archer’s cose, (1892) 1 Oh. 322 (order to compel 
director who had obtained from promoter a secret advantage—an 
indemnity against loss on his qualification—to account to company); 

London and S. W. Canal, (1911) 1 Oh. 346 (order against director who 
held his qualification shares as trustee for and at will of promoter); 

Postage Stamp, dec. Co., (1892) 3 Oh. 566 (directors ordered to account 
for gift of shares by vendor); EnglejM, dec. Co., 8 Ch. D. 388 (directors 
ordered to make good sum paid to promoter for preliminary expenses, 
out of which directors* qualification provided); Marzetti’s case , 28 W. R. 

541 (director ordered to repay sums nominally paid for preliminary 
expenses, but really for rigging the market); Geo. Newman dt Co., (1895) 

1 Ch. 674 (director held liable for present made to himself without the 
sanction of the company’s articles); Parker v. McKenna , 10 Ch. App. 

96 (directors held liable for illegitimate profits made by dealings with 
the company’s shares); Boston Deep Sea, Ac. Co. v. Ansell, 39 Ch. D. 

339 (managing director held liable for secret commission); In re Cape 
Breton Co., 29 Ch. D. 795, and 12 App. Cas. 652, sub. nom. Cavendish- 
Bentinck v. Fern (director selling his own property to the company 
without disclosure): “ The misfeasance in such a case is not selling, 
but in not disclosing,” per Lord Herschell (at p. 661); Alexander v. 
Automatic Telephone Co., (1900) 2 Ch. 56 (directors held liable for not 
making calls on themselves); Exploring Land and Minerals Co. v. 
Kolckmann, 94 L. T. 234. (Where a director was held liable for having 
by fraudulent misrepresentations induced his co-directors to advance 
him moneys of the company on an insufficient security. See this 
case also as to measure of damages.) 

Directors who purposely abstain from making inquiries, in pursuance 
of an understanding between them to that effect, into the price paid 
to each other for properties sold to the company, are guilty of a gross 
dereliction of duty. Coats v. Crossland, 20 T. L. R. 800. 

In cases of misfeasance or breach of trust the delinquent director has Set-off. 
no right of Bet-off. In re Anglo-French Co-operative Society, 21 Ch. D. 

492; In re Carnage Supply Association, 27 Ch. D. 322; Filterojt's case, 

21 Gh. D. 519. And he cannot rely on a release in general terms. Re 
Joint Stock Trust, Ac. (1912), 56 S. J. 272. 

Exemption Clauses in Articles 

It has for many years been usual to insert a clause in the articles Wilful 
of association protecting the directors and auditors from liability 
for losses to the company except in the case of their 11 wilful default,” 
or except in the case of their dishonesty. Directors were held tu 
be protected by such a clause in Re Brazilian Rubber Estates , Ltd., 
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(1911) 1 Ch. 425, and directors and auditors were protected in Re 
City Equitable Fire Insurance Co., (1925) Ch. 407. A different 
result, however, followed where the words were “ aot or default. 1 ’ 
Re City of London Insurance Co ., 41 T. L. R. 521. This protection 
is now removed by the Companies Act, 1929, b. 152, which provides 
as follows:— 

152. Subject as hereinafter provided, any provision, whether con¬ 
tained in the articles of a company or in any contract with a company 
or otherwise, for exempting any director, manager or officer of the 
company, or any person (whether an officer of the company or not) 
employed by the company as auditor from, or indemnifying him 
against, any liability which by virtue of any rule of law would other¬ 
wise attach to him in respect of any negligence, default, breach of 
duty or breach of trust of which he may be guilty in relation to the 
company shall be void: 

Provided that— 

(a) in relation to any such provision which is m force at the date 

of the commencement of this Act (lsJ November, 1929), 
this section shall have effect only on the expiration of a 
period of six months from that date; and 

(b) nothing in this section shall operate to deprive any person 

of any exemption or right to be indemnified in respeet of 
anything done or omitted to be done by him while any 
such provision was in force; and 

(t) notwithstanding anything in this section, a company may, 
in pursuance of any such provision as aforesaid, in¬ 
demnify any such director, manager, officer or auditor 
against any liability incurred by him in defending any 
proceedings, whether civil or criminal, in which judgment 
is given in his favour or in which he is acquitted or in 
connection wilh any application under section three 
hundred and seventy-two of this Act in which relief is 
granted to him by the court. 

Statutory Relief of Directors 

^*Uef t< f ,V tty sect. 372 of the Companies Act, 1929, special provision is now 
directors. made for the relief of directors. Thus:— 

372.—(1) If in any proceeding for negligence, default, breach of 
duty, or breach of trust against a person to whom this section applies 
it appears to the court hearing the case that that person is or may be 
liable in respect of the negligence, default, breach of duty or breach 
of trust, but that he has acted honestly and reasonably, and that, 
having regard to all the circumstances of the case, including those 
connected with his appointment, he ought fairly to be excused for 
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the negligence, default, breach of duty or bleach of trust, that court 
may relieve him, either wholly or partly, from his liability on such 
terms as the court may think fit. 

(2) Where any person to whom this section applies has reason to 
apprehend that any claim will or might be made against him in 
respect of any negligence, default, breach of duty or breach of trust, 
he may apply to the court for relief, and the couit on any such appli¬ 
cation shall have the same power to relieve him as under this section 
it would have had if it had been a court before which proceedings 
against that person for negligence, default, breach of duty or breach 
of trust had been brought. 

(3) Where any case to which sub-section (1) of this section applies 
is being tried by a judge with a jury, the judge, after hearing the 
evidence, may, if he is satisfied that the defendant ought m pursuance 
of that sub-section to be relieved either in whole or in part from the 
liability sought to be enforced against him, withdraw the case in whole 
or in part from the jury and forthwith direct judgment to be entered 
for the defendant on such terms as to costs or otherwise as the judge 
may think proper. 

(4) The persons to whom this section applies arc the following:— 

(a) directors of a company: 

(b) managers of a company: 

(c) officers of a company: 

(d) persons employed by a company as auditors, whether they aie 

or are not officers of the company. 

It is not enough to prove that the director acted reasonably and 
honestly. It must, in addition, be proved that he ought faiily 
to be excused. Cf. National Trustee Co. of Australasia v. General 
Finance , <H. Co (1905) A. C. 373; In re Smith , Smith v. Thomp¬ 
son, 71 L. J. Ch. 411; Re Turner , Barker v. Ivimey , (1897) 1 
Ch. 536; Re Second Dulwich 745 th Starr-Bowkett Building Society , 
68 L. J. Ch. 196; Re Grindey , Clews v. Grindey , (1898) 2 Ch. 593; 
Terrins v, Bellamy , (1899) 1 Ch. 797; and Re Lord de Clifford , (1900) 
2 Ch. 707. 

The section applies to ultra vires acts. Rc ClariAgcs' Patent Asphalte, 
(1921) 1 Ch. 543 (where directois acted upon an opinion of counsel 
that the act was intra vires). 

Where directors were summoned before a Court of summary 
jurisdiction for having served as directors without the requisite 
qualification shares, the magistrate adjourned the hearing to enable 
the directors to petition for relief under sect. 372. 

It was, however, held that the only Court which can give relief 
ib the Court before which proceedings are brought and that, though 
they could be relieved from future liability, the relief could not extend 
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to the proceedings which had already been commenced against than. 
Rt GiU Edge Safety Glass, Ltd., (1940) Ch, 495. 

Dispositions pending Winding Dp 

Directors who expend the company’s money pending a winding- 
up petition are primd fade liable, on a winding up v for all such 
Sndin 8 moneys not expended by them in the ordinary course of business. 

petition, 1 Companies Act, 1929, s. 173; Re Neath Barbour Works , 35 W. R. 

827. Where such payments are honestly made and in the ordinary 
course of business, it is usual for the Court to allow them, as where a 
charge on calls is given to prevent the ruin of an insurance company 
(International Life Assurance Society , L. R. 10 Eq. 312), or a contract 
for sale of goods is completed by sale and delivery. Wiltshire Iron Co., 
L. R. 3 Ch. App. 443. In sanctioning dispositions the Court is guided 
by the same principles as those applied by the Court in bankruptcy to 
“protected transactions.” Re Repertoire Opera Co., 2 Manson, 314. 
Directors should, however, be on their guard what they do after 
petition presented. Ibid.; and sec Re Park, Ward & Co., (1926) 
Ch. 828, post , p. 411. 

The acceptance of a bill of exchange in the ordinary course of 
business by a director after commencement of a voluntary winding up 
is not capable of being sanctioned under the section, the directors 
being fundi offido. (Sects. 232, 241.) 

Penalties 

Statutory The Act of 1908 imposed a number of penalties for breach of its 
provisions. The Acts of 1929 and 1947 have added many further 
provisions for penalties, and it may now fairly be said that there are very 
few requirements of the Act which are not fortified with penalties in case 
of default. Fines are in many cases imposed on the company and 
upon any “ officer who is in default,” and, in some cases, imprisonment 
is mentioned. The meaning of “ officer who is in default ” is explained 
in sect. 365, which provides as follows:— 

365.—(1) Where by any enactment in this Act it is provided that 
a company and every officer of the company who is in default shall 
be liable to a default fine, the company and every such officer shall, 
for every day during which the default, refusal or contravention con¬ 
tinues, be liable to a fine not exceeding such amount as is specified 
in the said enactment, or, if the amount of the fine is not so specified, 
to a fine not exceeding five pounds. 

(2) For the purpose of any enactment in this Act which provides 
that an officer of a company who is in default shall be liable to a fine 
or penalty, the expression “ officer who is in default ” means any 
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director, manager, secretary or other officer of the company, who 
knowingly and wilfully authorises or permits the default, refusal or 
contravention mentioned in the enactment. 

See also sect. 105 and the fifth schedule of the Act of 1947, amending 
various sections of the Act of 1929 dealing with default. 


Application of Funds ultra vires the Company 

If directors apply funds of the company to purposes which are ultra Ultra vim 
vires the company, they are liable to replace them, however honestly 
they may have acted. CuUerne v. London , dc. Society , 25 Q. B. D. 485. 

11 If,” said Lord Justice Lindley in that case (p. 490), “ a director, acting 
ultra vires , that is, not only beyond his own power, but also beyond 
any power the company can confer on him, parts with money of the 
company, I fail to see on what principle the fact that he acted bond fide 
and with the approval of the majority of the shareholders can avail 
him as a defence to an action by the company to compel him to replace 
the money.” This is a hard saying in cases where directors have 
honestly misinterpreted their powers under an ambiguous memorandum 
{London Financial Association v. Kelk, 26 Ch. D. 107); but it is the 
inexorable logic of the law. Such a case would be an eminently 
proper one for relief under sect. 372 of the Act of 1929. Re Claridges 9 
Patent Asphalte Co., (1921) 1 Ch. 543. 

Remedies against Directors 

The civil remedy of a company against a delinquent director, whether 
for negligence, fraud, misfeasance, or breach of trust, is, whilst the 
company is a going concern, by action. Joint Stock Discount Co. v. 

Brown, 8 Eq. 381; Nant-y-glo, dc. Co. v. Grave , 12 Oh. D. 738. If 
the company is being wound up, the remedy is, except where the 
parties are not amenable to the winding-up jurisdiction, under 
sect. 276 of the Act, commonly known as the “ misfeasance section,” 
which gives power to the Court, in a summary way, to order any 
director or officer of the company who has been guilty of misfeasance 
to replace the moneys misapplied or to pay compensation. 

An application under the section may be made by cither the official 
receiver or the liquidator or a creditor or contributory. 

Criminal Liability for Fraud 

By the Larceny Act, 1861 (24 & 25 Viet, c. 96), s. 84: 

“ Whosoever being a manager, director or public officer of any body 
corporate or public company shall make, circulate or publish or concur 
in making, circulating or publishing any written statement or account 
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which he shall know to be false in any material particular with intent 
to deceive 01 defraud any member, shareholder or creditor of such 
body corporate or public company, or with intent to induce any person 
to become a share holder oi partner therein, or to intrust or advance 
any property to such body corporate or pubbe company, or to enter 
into any security for the benefit thereof, shall be guilty of a misde¬ 
meanour, and being convicted thereof shall be liable at the discretion 
of the Court to any of the punishments which the Couit may awaid 
as hercmbcfoic lust mentioned ” 

The punishments “ hereinbefore last mentioned ” wen “To be 
kept in penal servitude foi any term not exceeding seven jears and 
not less than thice yeais, or to be imprisoned foi any term not exceed¬ 
ing two years with oi without haul labour and with 01 without solitary 
confinement ” 

A piospectus is a “ written statement ” within this section It was 
under this section that the duectors of Overcnd, Guincy A Co were 
prosecuted (Queen v Gurney , Finlason, 254), and in R \ Kylsant 
(1932) IK 13 442, it was held that a prospectus may be false m a 
“material particular ” within tbih section, though it contains no 
specific falst statement, if the prospectus as a whole is misleading 
By sect 277 of the Art of 1929 the Couit may direct the liquidatoi 
of a company in winding up by the Couit to institute a prosecution 
against the directors, managers or officers, or members, for cimnnal 
offences committed by them or to refer the matter to the Director 
of Public Prosecutions, and the liquidator in a voluntaiy winding 
up is required to report such matteis to the Director of Public 
Prosecutions with powei, if the Director does not take up the* matter 
to prosecute the delinquents with the sanction of the Court 
(Sod 277 (2) to (4)) The difficulty of working these sections 
lies m the fact that the. costs of the proceedings romc out of the 
assets, in other words, out of the pockets of creditors or shareholders, 
who arc naturally indisposed to ha\e public justice vindicated at 
their expense The question was very caicfully considered by 
Buckley, J, in Rc London and Globe Finance Corp , (1903) 1 Ch 728, 
and the test be there adopted was what would a good citizen feci to 
be his duty in the matter—if to prosecute, then u prosecution ought 
to bo directed by the Court, even against the wishes of the persons 
entitled to the assets 

B> sect 66 of the Act ol 1917, where a proepectus includes an} 
untrue statement, any person who issued the prospectus is to be liable to 
imprisonment or a fine oi both, unlc ss he proves that the statement was 
immaterial oi that he had reasonable ground to believe and did believe 
the statement By sett 68 (3) a statement in a prospectus is to be deemed 
untrue if it is misleading m the form and context in which it is included 
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This seems to confirm the principles laid down in R. v. KylsarU, (1932) 

I. K. B. 442, and other cases. 

Directors who pay dividends out of capital are not only civilly liable 
but may be liable in some cases for conspiracy. Bumes v. Penned , 

2 H. L. C. 497; R. v. Esdaile, 1 F. & IT. 213. 

The Act of 1929 also contains a penal section (sect. 362), where 
11 any person in any return, report, certificate, balance sheet or other 
document required by or for the purposes of any of the provisions of 
this Act specified in the Eleventh Schedule hereto, wilfully makeB 
a statement false in any material particular knowing it to be false ” 

—a provision designed to fortify the working of the Act; and offences 
against several of the sections are criminal. Reg. v. Tyler, (1891) 

2 Q. B. 588. 

Further, by sect. 272 of the Act (1929), if any director, officer, or 
contributory of any company being wound up destroys, mutilates, 
alters, or falsifies any books, papers, or securities, or makes or is privy 
to the making of any false or fraudulent entry in any register, book 
of account, or document belonging to the company, with intent to 
defraud or deceive any person, he is to be guilty of a misdemeanour, 
and liable to two years' imprisonment with or Without hard labour. 

And by sect. 102 of the Act of 1947 if, on application to a Judge m 
Chambers there is shown to be reasonable cause to believe that any 
person has, while a director or officer of the company, committed an 
offence in connection with its affairs, an order may be made for the 
inspection of books or papers. 

» 

Indemnity 

Directors, as agents, arc by law entitled to indemnity in respect indomalty to 
of all liabilities properly incurred by them in the management of the diraotori 
company’s business. Re German Mining Co., 4 De G. M. & G. 19; 

James v. May, L. R. 6 H. L. 328. This extends to costs incurred 
by an agent in defending a libel action in connection with a report 
made by him for the company (Re Famatim Development Corporation , 

(1914) 2 Oh. 271); and no express provision for that purpose is 
necessary; but the articles commonly contain express provision on 
the subject, and where this is the case a right of indemnity may be 
and often is given more extensive than that implied by law. See 
Re Pyle Works (2), (1891) 1 Ch. 173, at p. 184. The right does not, 
of course, extend to indemnity for wrongful or ultra vires actB of the 
agent. Smith v. Duke of Manchester, 24 Ch. D. 611. And see supra, 
p. 207. 

Directors who pa.y a dividend representing that it is paid out of 
profits cannot claim indemnity, but where directors pay a dividend to 

p. 14 
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members who know that it is paid out of capital, they may have a 
right of indemnity as against such members. Moxham v. Grant, 
(1900) 1 Q. B. 88; yet the directors will primarily be ordered to make 
good the amount to the company. Re Alexandra Palace Co ., 21 Ch. D. 
149; National Funds , 10 Ch. D. 118. 

Directors are not entitled, unless the articles so provide, to be 
paid by the company their travelling expenses in attending board 
meetings. Young v. Naval and Military , &c. Society , (1905) 1 K. B. 
687. Such expenses are not expenses incurred in the execution of 
their office within an indemnity clause. Marmor. Limited v. Alexander 
(1908), S. C. 78, Ct. of Sees,; Brazilian Rubber , dec., 27 T. L. K. 109. 

A person whose name has been inserted in a prospectus without 
his consent is entitled to be indemnified by the directors or other 
persons who authorised the issue of the prospectus. Bee sect. 37 (2) 
of the Act of 1929. 


Contribution 


Contribution Where directors incur liability, e.g., by engaging in some ultra vires 
fatanu ftsto ^ ran8ac ^ on ’ they are all liable to contribute to meet the consequent 
moneyii paid liability; that is to say, if one is sued and has to pay the damages, 
for liability, he is entitled to call on the others, who are eqaully blameable, to 
contribute rateably to discharge the amount, for all directors who 
join in a misapplication of the company's property are jointly and 
severally liable, and the liability is in the nature of a breach of trust 
to which the equitable rule of contribution applies, thus excluding 
the old rule ol commqn law which prevailed before the Law Reform, 
etc., Act, 1935, which by sect. 6 made tort-feasors liable to contribution, 
mter se, that there is no contribution among tort-feasors. Ashurst 
Mason , 20 Eq. 225; Ramskill v. Edwards , 31 Ch. 1). 100; In re 
Englefidd Colliery Co., 8 Oh. D. 388; In re Anglo-French , dtc. Society , 
21 Oh. 1). 501; and see R. 8. C., Ord, XVIa. But a director who has 
received the whole buiefit of an unauthorized payment cannot claim 
contribution. Walsh v. Bardsley . 47 T. L. R. 564. 


Contribution A director who becomes liable to pay compensation for inisrepre- 
1^37 F (3) Mentation in a prospectus under sect. 37, can recover compensation 
“ as in cases of contract ” from any other person who if sued separately 
would have been liable to pay unless the director who has so become 
liable was and the other person was not, guilty of fraudulent mis¬ 
representation. (Sect. 37 (3).) This section, even before the Law 
Reform Act of 1935, excluded the rule against contribution among 
tort-feasors (Gerson v. Simpson , (1903) 2 K. B. 197). Contribution 
can be claimed against the executors of a deceased director. Shepheard 
v. Bray, (1906) 2 Ch. 235; (1907) 2 Ch. 571. • 
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CHAPTER XVII 

DIVIDENDS AND PROFITS 

Dividend paying incident to Trading 

The Act of 1929, except in Table A., where applicable, does not No statutory 
contain any express provisions as to the payment of dividends, and J^optin* 
although rhe powers of a company are limited by its objects, the Act Tablo A, as 
treats the power to pay dividends as an object of every company so 
obvious and inherent as not to need mention in the memorandum, 
but properly left to be dealt with and defined by the articles (Tablo A., 

Clause 89, and Companies Act, 1929, s, 48 (3)); and this is consonant 
with common sense, for the main object of the Acts was, and is, to 
enable people to trade with limited liability, and the chief incentive 
to all such trading is the profits derived from such trading. Table A.— 
which is to apply to all companies limited by shares, unless excluded 
—provides, by Art. 91, for the payment of dividends out of profits. 

Where Table A. does not apply, the articles generally contain specific 
provisions as to the payment of dividends. 

But there is no principle which compels a company while a going 
concern to divide the whole of its profits among the shareholders. 

How the company shall deal with such profits is a matter of management 
and internal economy. 

Power to declare Dividends 

In framing these provisions the usual plan is to provide that “ the Powers in 
company in general meeting ” (see Art. 89 of Table A), or " the rc 8 u,,ltions - 
directors with the sanction of a general meeting," may declare a 
dividend. Occasionally, however, the power to declare dividends is 
vested in the directors alone, and in many eases they are given the 
power to pay interim dividends. 

Proportion in which Dividends payable 

One of the most important points which the articles have to In what 
determine in reference to dividends is in what proportion the dividends 
are to be made payable as between the members. The provision as payable, 
to this, contained in Table A. (of 1862), was that the dividend was to be 
paid ** to the members in proportion to their shares." This means 
,n proportion to the nominal amount of the capital held by them 

14 (2) 



#12 


COMPANY UW 


respectively And the result of such a provision is to give the same 
dividend per share 1o shares of the same amount, even where more 
is paid up on some than on others Oakbank Oil Co v Crum , 8 App. 
Cas 65 

Some pti&ons (onsider this principle of distribution inequitable, and 
not without reason, and it is consequently very common, m the articles, 
to provide that the dividend shall be distributed among the members 
“according to the capital paid on the shares” Table A (of 1929) 
so piovides in Clause 92 This gives a rateable dividend on the paid 
up capital, but this again fails to satisfy ideal justice, because it does 
not take account of the outstanding liability on the shares Thus, if 
theie arc 10,000 fully paid up shares of 1/ each,and 10,000 1/ shares 
on winch only 5 8 per share has been called and paid up, here the 
holders of the part paid shares undoubtedly confer a substantial 
benefit on the company by enabling it to trade on the credit ot the 
uncalled capital it presented by then names And yet for this they 
get no corresponding advantage They take only Ihe same dividend 
as if their shares wcic 5s shares 

To meet this uniairness it is sometimes provided that the profits 
shall b< applied, first in paying a dividend at the rate of—say—5 per 
cent per annum on the paid up capital, and that the suiplus shall be 
divided among the mt mbors in propoition to their shares This sec ms, 
m a great measure, to do justice all lound 

It the articles do not specify in what proportion dividends are to 
be paid, they must be paid in pioportion to the nominal amount of 
the shaies, for members aie jprtmd facte entitled to participate in the 
profits of a company in proportion to their respective interests thcrun, 
and the nominal amount of capital held by each is the measuie of such 
interest Bridgwater, <&< Co, 14 App Cas 525, Oakbank Oil Co v 
Crum, supra A condition in a resolution declaring a dividend that 
enemy shareholders aie to be paid out of enemy assets only, is void 
Ararnayo Francle Mines v Public Trustee, (1922) 2 A C 406 

When the articles expressly oi impliedly provide for payment ot 
dividends in pioportion to the shares, provision can, if desired, be 
made for paying dividend in pioportion to the capital paid up by 
altering the articles Sect 48 of the Act authorizes such payment, 
and the decision in Andrews v Gas Meter Co , (1897) 1 Oh 361, makes 
it clear that such an alteration can be made 


Dividends on 
preference or 
other special 

Am 


Dividends on Preference or other Special Shares 

The dividend on preference shares depends on the terms of issue, 
Such terms may be found in the memorandum (Ashbury v Watson, 
30 Oh D 376), or m the articles of association, or in the resolution 
creating the shares, or in some prospectus or other document offering 
them for subscription Webb v, Earle , 20 Eq 556 
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The dividend on preference shares is usually at a fixed rate, 

5 per cent, per annum on the capital paid up thereon. In some 
eases, as appears above (p. 69), it is cumulative; in other cases it is 
non-cum illative. 

Preference shares sometimes confer a right to participate also in 
surplus profits. They are then called “participating preference 
shares.* * 

Besides preference shares there may be other classes of shares with 
special dividend rights attached thereto. 

In declaring a dividend, the rights of all these different classes must 
be observed. Any infringement, or attempted infringement of their 
respective rights will give to the members who are prejudiced, the 
right to apply for an injunction or other relief. 


observed in 
declarir 


capital, 

available. 


Payment out of Profits 

In declaring dividends certain important points have to be borne in Points to he 
mind, viz.: — 

1. Dividends are only to be paid out of profits, not out of capital. 

Flitcroft’s ease , 21 Ch. D. 519; Leeds Estate , dec. v. Shepherd , Profits, not 
36 Ch. D. 787; Re Sharpe, (1892) l Ch. 154. Except as 
permitted under sect. 54 of the Act. Foster v. New Trinidad 
Lake Asphalt Co., (1901) 1 Ch. 208; Fisher v. Black and White 
Publishing Co., (1901) 1 Ch. 174. 

2. Payment out of capital is ultra vires, for it amounts to a reduction ultra mien if 

of the paid-up capital, and no such reduction is allowable. 

3. Even if such payment is expressly authorized by the memo- E ve ntf 

randum of association, or by the articles of association, or by authorized by 
special resolution, it is, except as aforesaid, equally ultra vires, 
for these documents cannot repeal the Act. Trevor v. Whit¬ 
worth, 12 App. Cas. 409. 

4. Much less can the sanction of a general meeting justify it. 

FUtcroft's case, 21 Ch. D. 519. 

5. Directors who are parties to the payment of a dividend out of Civil liability 

capital, except as aforesaid, arc primd facie jointly and severally ol directors, 
liable to repay the amount. FUtcroft's case, supra. 

6. Directors who are parties to the payment of a fictitious dividend Criminal 

in order to raise the price of ,the company’s shares, may be 
criminally liable for conspiracy*. See per Lord Campbell, L. C., payment out 
Bumes v. Pennell (1849), 2 H. L. C. 497, at, p. 525, and Regina " r ° a P itol - 
v. Esdaile (1858), 1 F. & F.m 

The rule prohibiting payment of dividend out of capital as formerly Modem 
understood was very much modified by some far-Teaching decisions ^juting 4 * 8 * 
of the Court of Appeal, of which t\u6 following arc the most important:— against above 
-ke v. Newhatel AsphaUe Co., 41 (|h. D. 1; Verm v. General Commercial rul0. 


payment out 
of capital. 


or articles. 


Ot by general 
meeting. 
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Trust, (1894) 2 Ch. 239; and Wilmer v. Macmmara, (1896) 2 Oh. 246; 
below referred to as the Lee v. Nmchatel series of decisions. These 
decisions were very strongly criticised by the author at the time; 
but they have remained unaltered for many years and were followed 
and applied in Ammonia Soda Co. v. Chamberlain, (1918) 1 Ch. 266 
(C. A.), and Lawrence v. West Somerset Rail. Co,, (1918) 2 Ch. 250, 
and the principles based upon them and now generally accepted may 
be stated as follows:— 

1. Dividend pre-supposes profit of some kind; but it is for the 

company to determine, by its articles or by resolution, what 
Bort of profitR are available for dividends, and if they do so, 
the Court will not, subject to what follows, interfere, however 
illusory or unsound the principle adopted for arriving at 
profits may be. 

2. In determining what sort of profit is to be divisible, the company 

must conform to the rule that dividends must not be paid out 
of capital or out of borrowed money; but “capital ” in this 
proposition means the capital paid up on the shares, and the 
capital assets acquired therewith. 

3. To divide the net income arising from a company’s property is 

not to be regarded as in any senHc a return of capital, even 
when the income arises from a wasting property acquired by 
an expenditure of capital, for instance, from a lease of ten acres 
of coal, one acre of which is worked out each year. 

4. Therefore, though an express power in the memorandum to 

return capital to shareholders can only be exercised with the 
sanction of the Court, a power in the articles to apply the 
proceeds arising from a wasting property in paying dividends, 
is free from objection, although the result is much the same. 
Lee v. Neuchatcl, dec. Co., 41 Ch. D. 1. 

5. Loss or depreciation of “ fixed ” capital does not affect the profits 

available for dividend, or render it necessary to make good the 
same out of income. “ Fixed capital ” here is used in the sense 
m which the economists use the expression, and is not confined 
to property physically fixed. Thus, the ships of a shipping 
company and the rowing stock of a railway company aie fixed 
capital. See Company Precedents, Pt. I., 16th ed., p. 819 
et seq.; Vemer v. General and Commercial, dtc. Trust, (1894) 

2 Ch. 239, at. p. 268. \ 

\ 

6. But in ascertaining profit for a particular period, loss or depre¬ 

ciation of “ circulating capital must be taken into account. 
Circulating capital means here capital which performs its whole 
office by a single use, e.g., the goods which the merchant has 
for sale, he sells out -and-oufr and gets the money in exchange; 
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the goods which the tradesman uaes< up in doing repairs for a 
customer; the horses of a horse-dealer. 

7. Accretions to capital, when realised , may be brought into the 
profit and loss account and dealt with accordingly. Lubbock 
v. British Bank of 8. A., (1892) 2 Ch. 198; Foster v. New 
Trinidad Co., (1901) 1 Ch. 208. And see Spanish Prospecting 
Co., (1911) 1 Ch. 92, where the meaning of the term “ profits ” 
is discussed; and Evling v. Israel and Oppenheimer, Ltd., 
(1918) 1 Ch. 101, where the distinction is drawn between profits 
in the wider sense and profits available for dividend. On the 
principle of these cases accretions to oapital not realised but 
immediately realisable and proved to exist can apparently be 
brought in as profits, but this seems never to have been 
expressly authorized and is subject to the risk of the valuation, 
which is relied upon as proving the accretions to capital 
values, proving mistaken. 

8 A legal mode of ascertaining the profits of a particular period, if 
the articles so provide, is to take an account of the ordinary 
outgoings, and, in so far as the receipts exceed the outgoings 
and the loss of circulating capital during such period, the same 
may be treated as profit without making good previous losses 
even of circulating capital. Bosanquet v. St. John del Rey 
(1897), 77 L. T. 206; National Bank of Wales, (1899) 2 Ch. 629. 

9. A balance sheet need not state the actual value at the moment 
of all the company’s assets. It may show what the particular 
assets cost, not what they are worth. Thus, if a company 
buys a property for 10,0001. and Ike value has fallen to 
1,0001., it can still legally be entered in the balance sheet 
as property that cost 10,0001. But the balance sheet must 
make it clear that the 10,(XK)J. represents the cost price 
(Companies Act, 1929, s. 124 (1)), and the amount written 
off for depreciation must be deducted. Sec clause (2) of the 
First Schedule to the Act of 1947. 

10. Profits carried to reserve remain profits unless capitalised. 
Hoare & Co., Ltd., (1904) 2 Ch. 208. 

11 Under the earlier Acts it was held that premiums on the issue of 
shares might be treated as profits. Iloare <k Co., Ltd., ubi sup., 
at pp. 212, 213; Drown v. British Gaumont , &c., (1937) 
Ch. 402. Now, by sect. 72 of the Act of 1947, where a 
company issues shares at a premium, all sums roceived 
shall be transferred to “ The share premium account” 
and the provisions as to reduction of capital are to apply 
as if the share premium account. were paid up share capital of 
the company. 
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The amount of the share premium account must be shown 
in the balance sheet. The account may however be used to 
pay up bonus Bhares. (Sect. 72 (3) of 1947.) 

12. Sums written off out of past profits as depreciation of fixed 

capital may be applied as profits, if owing to the real value 
of the fixed assets no deputation has in fact taken place. 
Bishop v. Smyrna Rail. Co., (1895) 2 Ch. 596; Ammonia Soda 
Co. v. Chamberlain, (1918) 1 Ch. 266, at pp. 288—290. Piofits 
written off against goodwill can be treated in the same way. 
Stapley v. Read Bros., Ltd., (1924) 2 Ch. 1. 

13. Goodwill cannot be distributed as profit. Spanish Prospecting 

Co., (1911) 1 Ch. 92, at p 105. 

14. A profit resulting from the payment off by the company of its 

debentuies at less than par cannot be distributed if there has 
been a coiresponding depreciation in the value of the capital 
assets of the company. Wall v. London and Provincial Trust * 
(1920) 2 Ch. 582. 

Observations Cases earlier than the Lee v. Neuchatel series of decisions pointed 
on the above 

decided oases, to the conclusion, that a dividend can only be paid out of profits 
ascertained by a pioper profit and loss account and balance sheet* 
as commercial men generally ascertain profits, throughout the world. 
This was the view of Jessel, M. R., as appears from the decision in 
Ebbw Vale Co., 4 Ch. D. 827. And see per Stirling, J., Verner v. 
General Commercial, Ac. Trust, (1894) 2 Ch. 239, at p. 245, and per 
Kay, L. J., in the same case, at p. 268, and per Chitty, J., in Lubbock 
v. British Bank of S. A., (1892) 2 Ch. 198. And the Act of 1877 was 
undoubtedly passed with a view to enabling a company which had 
loBt capital to write it off, and thereby to put itself in a position to 
resume payment of dividend. These views have been modified, but 
not entirely displaced, by the Lee v. Neuchatel scries of decisions. See 
the dicta of the Law Lords in Dovey v. Cory, (1901) A. C. 477, and of 
Farwell, J., in Bond v. Barrow Haematite , infra. In Dovey v. Cory 
it was sought to make a director responsible in respect of dividends 
paid out of capital. The Court of Appeal had decided in his favour 
on two grounds: (1) that he had been deceived by those whom he was 
entitled to trust; and (2) that the dividends were not in fact paid out 
of capital; and in regard to the second ground of decision the Court 
reiterated and to some extent expanded the propositions laid down 
in the Lee v. Neuchatel series of decisions. But the House of Lords, 
during the argument before it, showed a marked disinclination to agree 
to those propositions, and ultimately, whilst affirming the decision on 
the first ground, declined to express any opinion on the propositions 
laid down in the Court of Appeal. 
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Bond v. Borrow HmuUite Go., (1902) 1 Oh. 353, was a cose of a steel 
manufacturing company which for the purpose of making steel had 
bought collieries and mines and erected blast furnaces and cottages. 
By the surrender of the leases and otherwise a loss had been incurred, 
and it waB contended for the plaintiff that, notwithstanding this loss, 
the company could apply its current income in paying dividends. But 
the learned judge held that the mines, blast furnaces and cottages were 
in the circumstances to be regarded as “ circulating capital/’ and that, 
as this at any rate must be made good liefore dividends could be paid, 
the company was not in a position to pay dividends. In referring to 
Vcrner v. General and Commercial Investment Trust, (1894) 2 Ch. 239, 
and to the propositions laid down therein by Lindley, L. J., that fixed 
capital may be sunk and lost and yet that the excess of current receipts 
over current payments may be divided, he said: “ I do not understand 
his Lordship to be laying down a general and universal rule that in 
every company fixed capital may be sunk and lost, but that there are 
companies in which that may be the case. All the authorities, however, 
agree, I think, that circulating capital must be kept up.” And referring 
to the decision in Lee v. Neuchatel Co., supra, which was cited as an 
authority for the proposition that no company owning wasting property 
need ever create a depreciation fund, his Lordship said: “ In my opinion 
that is not the true result of the decision; the company’s assets were 
larger than at its formation, and the Court decided nothing more than 
the particular proposition that some companies with wasting assets 
need have no depreciation fund. For instance, I cannot think that it 
would be right for the defendant company to purchase out of capital 
the last two or three years of a valuable patent and distribute the 
whole of the receipts in respect thereof as profits without replacing 
capital expended in the purchase.” 

Meanwhile, in practice, companies, as a general rule, ascertain their 
profit on sound business pnnciples, and do not distribute in dividends 
the whole of the profits which, undei the Lee v. Neuchatel series of 
decisions, they may be legally entitled to treat as such, without making 
at least reasonable provisions for meeting losses on capital. 

Generally, where capital has been lost or is unrepresented by available 
assets, companies take steps to reduce their capital, and the Conrt 
never insists that reduction is needless, having regard to the Lee v. 
Neuchatel series of decisions. 

Shareholders who have, with full knowledge of the facts, received 
dividends paid out of capital cannot keep such dividends and at the 
same time take proceedings againBt the directors to compel them to 
replace the amount of the .dividend. Such a course would obviously 
be most inequitable. Towers v. African Tug Co., (1904) 1 Ch. 558. 
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But where dividends are paid on the representation of the directors 
that they are being paid out of profits, the shareholders are not 
accountable or precluded from suing Flitcroft's case, 21 Oh. D. 519 

Guaranteed An arrangement between a vendor and the company to guarantee 
dividends. certain dividends for a specified period may be valid if it involves 

merely the personal liability of the vendor Ex parte Jegon , 12 Oh. D. 

503 But such an arrangement is void as against the creditors of the 
company if the dividends thus become payable directly or indirectly out 
of the purchase price. Re Mendl et Ck. t (1915) 1 Ch. 759. 

If the guarantor makes payments under his guarantee, he cannot, 
even under 1 he express terms of his guarantee, claim to be re-paid by the 
company, except out of profits which ultimately become available for 
the shareholders. Re Walters' Deed of Guarantee, (1933) Ch. 321. 


Declaration of Dividends 


The articles commonly provide for the directors, with the sanction 
of a general meeting, declaring dividends; but sometimes, as in Table A., 
the clause runs that “the company in general meeting may declare 
dividends.” See clause 89. The company has power primd faaie to 
set aside a reserve fund before declaring a dividend, but such power 
may be negatiycd by the memorandum or articles, R. Paterson & Sons, 
Ltd. v. Paterson , W. N. (191G) 352; Evling v. Israel and Oppenheimer, 
Ltd , (1918) 1 Ch 101 Not followed in Re Ituenos Ayres Great S Ry , 
W N (1947) 141 


Dividend 
when decltti ed 
f 9 a debt 
due from 
company. 


Where a dividend is declared and becomes payable, it is a debt, and 
each shareholder is entitled to sue the company for his proportion. 
Re Severn , tfec. Rail Co ., (1896) 1 Ch. 559. 

Until declaration, the shareholders’ right to sue does not arise. 
Bond v. Barrrn Hcematite Steel Co., (1902) 1 Ch. 353 


Limitation of The effect of the articles combined with the certificate, which is 
oompimy? 11114 ' always under seal, is to constitute the right to the dividends a specialty 
debt, and accordingly the shareholder haB twelve years in which to 
recover it. Limitation Act, 1939; Artizans ’ Land and Mortgage Corp. f 
(1904) 1 Ch. 796. This decision proceeds on the footing that the 
dividends arc specialty debts, because the certificates of title are under 
seal; but qurere whether this is sound. 


of unclaimed Sometimes the articYs of association (see clause 76 of Table A 
dividend b. of 1862) fix a shorter period, and provide for forfeiture if not claimed 

within that period; but the London Stock Exchange Committee 
objects to such a clause, and the clause does not appear in Table A. 
of 1929. Relief against forfeiture would probably be given in most 
cases. It has been held in an Irish casc that such a clause will be 
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atrictly construed. Ward v. Dublin North C % Milling Co., (1919) 

1 Ir. R. 15. No relief appears to have been claimed in that case. 

The person entitled to the dividend is primd fade the person on 
the register at the time of declaration. 

A transfer of shares, after dividend declared, does not, as against Declared 
the company, carry the dividend, even where the transferee has 
expressly bought cum div.; but, as between a buyer and seller of passing on 
shares, the buyer is entitled to all dividends declared after the date of tranBft * r 
the contract for sale, unless otherwise arranged. Black v. Homersham , 

4 Ex. D. 24; Re Wimbush , (1940) Ch. 92 (a sale by trustees under 
the provisions of a will to a person to whom they were bound to offer 
them); and see Re Kidner , (1929) 2 Ch. 121. 

As between tenant for life and remainderman, dividends, whenever Apportion- 
declared, are apportionable under the Apportionment Art, 1870 
(33 & 34 Viet. c. 35). Re Oppenheimer, (1907) 1 Ch. 399; Re Muirhead t between 
(1916) 2 Ch. 181; unless apportionment is excluded by the terms 
of the settlement or will. Re Edivards, (1918) 1 Ch. 142. Cumulative mamderman, 
dividends are dividends for the year in which they are declared, 
though they may include recoupment of arrears. Re Wakley, (1920) 

2 Oh 205; Re Marjoribanks , (1923) 2 Ch. 307. Where, under a 
scheme, funded certificates were issued in respect of arrears of 
preference dividend, the certificates were held to bo income of the 
year in which they were issued Re Sandback , (1933) l Ch. 5C5. 

But where the amount of the arrears differed owing to the different 
dates of issue of the shares, it was held that dividends ought to be 
declared in proportion to the amount of arrears outstanding. First 
Carden City v. Bonham-Carter , (1928) Ch. 53. If no dividend is 
declared by the company in respect of the period of the life of the 
tenant for life, nothing will be payable to him, even though the 
company has earned profits during that period. Re Armitage, (1893) 

3 Ch. 337; Re Sale , (1913) 2 Ch. 697. 

An interim dividend is a dividend declared at any time between Interim 
l wo annua] general meetings The period in respect of which an 
interim dividend is declared depends on the wording of the resolution. 

Re Jovritt, (1922) 2 Ch. 442. 

When a company declares a bonus or special dividend, the question Bonus, 
whether it is to be treated as capital or income depends on the manner 
in which the company has elected to treat it. Some or all has been 
held to be dividend in Price v. Anderson , 15 Sim. 473; Hopkins ’ Trusts , 

18 Eq. 696; Re Alsbury , 45 Ch. D. 237 (where a cash payment was 
called a special bonus); and Re Piercy , (1907) 1 Ch. 289; and even 
though paid in shares, in Malam v. Hi'chcns , (1894) 3 Ch. 578, where 
the tenant for life was held entitled to the value of the dividend 
applied in acquiring the shares, the rest of the value of the shares 
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being treated as capital. In In re Thomas , (1916) 2 Ch. 331, on an 
amalgamation of four companies, in addition to the shares in the 
new company allotted to the shareholders of one old company in 
exchange for shaics in that company, further shares in the new 
company were allotted in respect of a reserve lund, and these weTe 
held to he income. 

Bonus shares have been treated as capital in Barton ’a Trusts , 5 Eq. 
238; Boueh v. Sproule, 12 App. Cas. 385; Jones v. Evans , (1913) 

1 Ch. 23; Re Ogdvie, W, N. (1919) 32, where the articles had been 
altered so as to give power to capitalise; and Re Hatton, (1917) 1 
Ob, 357, where a bonus of 10s. was declared and a call of 10a. made 
on the same day; and sec Re Speir , (1924) 1 Oh. 359, where a gift 
in a will of “ dividends, bonuses and income ” was held not to include 
a capital bonus. Where the company m fact retains the assets 
allocated to the bonus, the intention of the company to capitahse 
renders the bonus capital (Rr Taylor , (1926) Ch. 923; 1. R Com¬ 
missioners v. Wright , (1927) 1 K. B. 333); but the intention of the 
company cannot muke a distribution capital, if it is not retained and 
capitalised but distributed in cash Hill v. Permanent Trustee , ch 
Ltd., (1930) A. C. 720 

Where a company had sold its business and distributed as dividend 
the whole balance in excess of its capital and liabilities, this was held 
to be capital (Davison v. King , (1927) N. 1. 1), but it is dillicult to 
reconcile this decision with Re Bates and Hill v. Permanent Trustee 
Corporation, p. 221, infra. The benefit of an option to take up new 
shares is capital. Re Bromley (1886), 55 L T. 145, Re Anson's 
Settlement, (1907) 2 Ch. 424 

By sect. 60 of the Finance Act, 1947, a company must, on the issue 
of bonus shares, send a statement to the commissioners and the issue 
will be ehaigcd 10J. per 100/., ad valorem. 

Dividends are I n the absence of expiess authority in the articles, the company 
payabfcin must pay dividends in cash. It may not pay them by the distribution 
oaah <®ly. of, for example, shares in another company, or debentures. Hoole v. 

Great Western Rail. Co , 3 Ch. App. 262; Wood v. Odessa , dec. Co., 42 
Ch. D. 636. But it ih very common, now, for the regulations to 
contain a clause authorizing the company to pay dividends in specie, 
i.e., by the distribution of specific assets See Company Precedents, 
Part I., 15th cd., p. 722. 

Sending a dividend warrant by post will discharge the company, 
if payment by post is authorized. Thairhvall v. Greed Northern 
Railway , (1910) 2 K. B. 509. 

Cwneney. Dividends are payable in the currency of the country in which 
they are paid. Adelaide Electric Co. v. Prudential Assurance Co, 
(1934) A. C. 122. 
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Capitalising Profits 

Cases often occur in which it is desired to capitalise undivided Capitalising 
profit b. If the issued shares are only part paid up, this ran be done 
by declaring a bonus out of such profits and making a call payable 
at the same date. But more commonly what is desired is to issue 
paid-up bonus shares to the members and at the same time to carry 
from reserve to capital account a corresponding amount. Paid-up 
shares cannot strictly be issued unless they are paid up by someone 
other than the company, and accordingly il is usual to declare a 
bonus payable out of reserve (free of income tax), so that each 
member may have an individual right, and this can then be satisfied 
by the issue of paid-up shares, See, further, Company Precedents, 

Part I., 15th ed., pp. 722, 723. 

Many companies have, however, eupitaliscd part of their assets 
without declaring a bonus. Such a capitalisation would probably 
now be held to be valid, though it might be necessary to justify it 
by holding that, though not called a dividend or bonus, it must have 
been so in fact, as the company could not otherwise have distributed 
it. See Swan Brewery Co. v. The King , (1914) A. C. 231; Inland 
Revenue Commissioners v. Wright, (1927) 1 K. B. at p. 348, per 
Serutton, L. J. Whichever course is adopted, the liability for the 
purposes of taxation is apparently the same. Swan Brewery v. 

The King , (1914) A. C. at p. 230. The bonus can only be paid out 
of profits available for distribution. Trustees who are authorized 
to postpone conversion may be authorized to retain bonus shares. 

Re Whitfield , W. N. (1920) 256. A bonus paid in cash, though 
■declared by the company to be a capital distribution representing 
the sale of capital assets, is income. Re Bates , (1928) Ch. 682; 

Hill v. Permanent Trustee Corpn ., (1930) A. C. 720. Re Doughty; 

Burridge v. Doughty , (1947) Ch. 263, disapproving, if not actually 
overruling, Re Ward’s Will Trusts, (1936) Oh. 704. 

A bonus issued in the form of fully paid shares of the company is 
not income for the purpose of sur-tax. See p. 482, infra. 

The capital redemption reserve fund arising from the redemption of 
redeemable preference shares can be applied in paying up bonus shares. 

Sect. 46 (5) of the Act of 1929, amended by sect. 63 (4) of the Act 
of 1947. 


Dividends during Construction 

It was long since settled that the payment of interest out of capital 
during the construction of a company’s works was within the principle 
that a company cannot pay dividends out of capital. Sec Alexandra 
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Palace Co., 21 Ch. D. 149, and FUtcrofi *a mo, awpro, p. 213. This 
rule occasioned great inconvenience; and in 1907 the Legislature, in 
sect. 9 of the Companies Act, 1907, for 'which sect. 54 of the Act of 
1929 was substituted, allowed interest to be paid subject to conditions 
designed to prevent any abuse. See Appendix, infra . 

Dividend Warrants 

Every dividend warrant must show— 

(a) the gross amount of the dividend; 

(b) the late and the umount of the income tax; and 

(c) the net amount actually paid. Finance Act, 1924 (14 & 15 

Geo. 5, c. 21), s. 33. 

Agreements for Remuneration by Share of Profits 

Similar rules apply for the ascertainment of profits for this purpose 
as for the puipose of dividend. Re Spanish Prospecting Co ., (1911) 
1 Ch. 92. But profits are limited to the profits made by the company 
while a going concern (Frames v. Bultfontein Mining Co (1891) 

1 Ch. 140); and income tax should not be deducted for the purpose 
of ascertaining the amount of the profits. Johnston v. Chcstergate 
Hat , dec. Co., (1915) 2 Ch. 338. Excess profits duty, when payable, 
had to be deducted for the purpose of ascertaining “ net profits " or 
“ profits available for distribution as dividend.’* Collins v. Sedgwick , 
(1917) 1 Ch. 179; lie Condran, (1917) 1 Ch. 639; Patent Castings 
Syndicate v. Etherington , (19191 2 Ch. 254; Vulcan Motor , &c. Co. 
v. Hampson , (1921) 3 K. B. 597, and the same rule probably applies 
to the profits tax. See p. 48 ,infra. 

Where the commission ib 10 per cent, of the profits after payment 
of 12$ per cent, dividend, the 12$ per cent, dividend is a dividend 
subject to income tax measured on the capital in each year. Ramsden 
v. Sharratt <Ss Sons , 35 Com. Cas. 314. 

“ Profits available for dividend ” have been held to mean the 
profits which the directors consider should be divided after making 
provision for past losses. Long Acre Press, Ltd. v. Odhams Press 
(1930) 2 Ch. 196. 



CHAPTER XVIII 

ACCOUNTS AND BALANCE SHEETS 

Duty of Directors to Keep Accounts 

Directors being agents, and iu some sense trusters for the com- Directors’ 
pany (supra, p. 167), are under the clearest obligation to keep proper accounts^^ 
accounts of their receipts and payments, dealings and transactions 
on behalf of the company. It is one of the first duties of an agent, 
as Lord Eldon pointed out in Whitt v. Lincoln (1803), 8 Ves. 363, to 
keep a clear account, and to communicate the contents of it to his 
principal. 

The Companies Acts down to and including the Act of 1908 con¬ 
tained no provisions requiring u company to keep accounts; but 
the Companies Act, 1929, introduced a statutory obligation to keep 
proper accounts By sect. 122, a company must keep proper books 
of account as to receipts and expenses, sales and purchases, and assets 
and liabilities; the books must be open to the inspection of the directors, 
and now by sect. 12 of the Act of 1947 the Company must keep such hooks 
of account as are necessary to give a true and fair view of the state of 
the company's affairs and to explain its transactions. The books must 
not be kept outside Great Britain unless returns are sent to Great 
Britain every three months sufficient to enable the directors to prepare 
the next profit and loss account and balance sheet. (S"ct. 12 (2) 
of 1947.) 

The directors must also lay before the company in general meeting Ba ll ^ ce 
at least once u year u profit and loss account and u balance sheet. A 
copy of the balance sheet must be sent to all members entitled to 
attend and vote, twenty-one days before the meeting. Sect 2 (4) (b) 
of the Act of 1947. 

The balance sheet must contain a summary of the capital (authorized 
and issued), liabilities and assets, showing how the values of the 
assets have been arrived at. The reserves, liabilities and fixed and 
current assets must be classified. Pixcd assets must be distinguished 
from current assets and the method used to arrive at the amount of 
the fixed assets must be stated. The total amount paid to directors 
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for their emoluments must also be shown, See sect, 138 of the Act 
of 1929 and Part I of the First Schedule to the Act of 1947. 

Sect. 13 of the Act of 1947 also provides that every balance sheet 
must give a true and fair view of the state of affairs of the Company 
as at the end of its financial year, and every profit and loss account 
must give a true and fair view of the profit or loss of the company for 
the financial year, and they must comply with Part I of the First 
Schedule to the Act (see p 714, infra). Where the company is a 
holding company, there must be laid before the company m 
general meeting, with the balance sheet and profit and loss account, 

“ group accounts ” being a consolidated balance sheet dealing with the 
state of affairs of the company and its subsidianes, and a consolidated 
profit and loss account dealing with the profit or loss of the company 
and its subsidiaries. (Sects. 14 to 16 of 1947 ) The financial year 
of the subsidiaries must be made to coincide as far as practicable with 
that of the holding company (Sect 17 of 1947 ) 

The balance sheet and profit and loss account ot a holding and sub* 
sidiary company and the consolidated accounts of a holding company 
must comply with the requirements of Part I ot that Sc hedule as modified 
by Part II See p. 717, post. 

The Boaid of Trade has power to modify thcMe requirements 
(Sects 13 (4) and 16 (3) of 1947 ) 

The provisions which applied under the 1929 Act still apply with 
some modifications The profit and loss account and consolidated 
accounts must be annexed to the balance sheet and Bigned by the 
director or directors who sign the balance sheet (S‘ct. 21 (1) of the 
Act of 1947 ) 

By sect 38 of the Act of 1947 in any accounts laid before the company 
m general meeting or m a statement annexed thereto there must now 
be shown (a) the aggregate amount of the directors “ emoluments/’ 
paid m respect ot their services as directors of the company or of its 
subsidiary or otherwise in connection with the management of the 
affairB of the company or any subsidiary thereof (b) the aggregate 
amount of directors or part directors pensions, and (c) the aggregate 
amount of any compensation to directors or past directors in respect 
of loss of office 

“ Emoluments ” include fees and percentages and sums paid by way 
of expenses allowance. 

The terms “ Subsidiary Company " and “ Holding Company ” are 
defined by sect 18 of the Act of 3947. A company is to be deemed to 
be a subsidiary company of another if the other (i e , the controlling 
company) is a member of it and controls the composition of its board 
of directors or holds more than half m nominal value of its “ Equity ” 
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share capital; or if it is a subsidiary of a third company which is a 
subsidiary of the controlling company. 

The section contains complicated provisions for determining when 
the composition of a company’s board of directors is controlled and 
dealing with nominee shares and shares held in a fiduciary capacity. 
See p. 654, infra. 

“ Equity ” share capital is defined (by sect. 18 (5)) as meaning the 
issued share capital excluding shares which as regards both dividends 
and capital carry no right to participate beyond a specified amount in 
a distribution. 

The balance sheet must also contain certain other particulars. See 
sects. 323 and 124 of the Art of 1929, Appendix, pp. 531, 532. 

If the company is wound up and it appears that proper accounts 
have not been kept for the preceding two years, directors or other 
officei k may be liable to fine or imprisonment. (Sect. 271.) The directors 
and auditors may also be liable for misfeasance (Re Fulton dc Co 
(1932) N. I. 35) and penalties under sects. 122 and 123 ol 1929 and 
flret. 20 of 1917. 

Where a balance sheet shows a debt due from a director, the company 
cannot sue the director on an account stated. John Shaw & Sons 
(Salford), Ltd. v. Shaw, (1935) 2 K. B. 113. 


Provisions of Articles 

The articles usually provide for the keeping of proper books of Provision* in 
account (cf. Table A., Arts. 97—101), and it is the duty of the directors artiolo# * 
to see that these books arc kept; if they omit to do so, they commit a 
breach of duty, and are liable to the company in damages. The 
articles also usually provide that no member is to have a right of inspect¬ 
ing any account, or book, or document, of the company “ except as 
conferred by statutes or authorized by the directors or by a resolution of 
the company in general meeting.” A provision of this kind will not 
disentitle a shareholder to claim production of copies of the balance 
Bheets and auditors* reports (see sects. 123 and 129), or to inspect 
the register of members, or the register of mortgages; for a member 
haB a statutory right to inspect these under the Act; but subject to 
these qualifications the provision is effective. Occasionally the articles 
give a wider right of inspection; but even where they provide that the 
books, wherein proceedings of the company are recorded, may be 
inspected, a member has no right to inspect the minute book of the 
proceedings of directors, Reg . v. Mariquita , dc. Co. t 1 E. & E. 289. 

The right of inspection includes a right to make extracts (Mutter v. 

Baitern , dec. Co., 38 Ch. D. 92; Nelson v. Anglo-American Land , dc. 

15 


p. 
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Agency, (1897) 1 Oh. 130); and it is not necessary for the shareholder 
seeking inspeotion to assign a reason (Holland v. Dickson, 37 Oh* D. 
869); but the right to take extracts is impliedly negatived where the 
Acts give a right to have copies on payment. Balaghat Mining Co. 9 
(1901) 2 K. B. 665 (C. A.), overruling Boord v. African Consolidated Co. 9 
(1898) 1 Oh. 596. If need be the shareholder can obtain an injunction 
to enforce his rights. 

A director is entitled virtiUe officii to inspect. Bum v. London and 
South Wales Coal Co., W. N. (1890) 209. 

A right of inspection given by the articles ceases on a voluntary 
winding up. Yorkshire Fibre Co., 9 Eq. 650; 18 W. R. 541, approved 
by Court of Appeal in Kent Coalfields Syndicate , (1898) 1 Q. B. 754. 

On a winding up, compulsory or under supervision, the power of the 
Court to OTder inspection of the register of members, or of the register 
of mortgages and charges, comes to an end (Kent Coalfields Syndicate , 
swpra; Somerset v. Land Securities Co., W. N. (1897) 29); but the Court 
is invested by sect. 212 with a discretionary power to permit inspection 
by creditors or contributories. See North Brazilian Sugar Factories , 
37 Ch. D. 83 

The articles generally provide that at the ordinary meeting in each 
year a profit and loss account for the* past year, and a balance sheet, shall 
be submitted; and in the case of a public company, they generally 
go on to provide that copies of the account and balance sheet shall 
be sent to the members beforehand. In private companies it is 
sometimes provided that the documents are not to be printed oi 
circulated; but such provisions aic now oveindden by the statutory 
provisions mentioned below. 

The books of account are usually to be kept at the registered office 
of the company. This has the advantage of protecting them against a 
lien. Capital Fire Association , 24 Ch. D. 408; as to which see Hawkes, 
Re, Ackerman v. Lockhart , (1898) 2 Ch. 1. In Rapid Road Transit 
Co., (1909) 1 Ch. 96, a solicitor’s lien was preserved in a winding up. 


Statutory Right to Copies 

By sect. 21 (3) of 1 he Act of 1947, expanding the provisions of 
sect. 130 of the Act of 1929, every member of the Company whether or 
not he is entitled to receive notices of general meetings is to be entitled 
to have sent to him a copy of every balance sheet and the documents 
which are required to be annexed to it, and this provision is now made 
applicable to a private* company. See sect. 14 (4) of the Act of 1947, 
which makes subsect. (1) of sect. 130 of the Act of 1929 apply to private 
companies. 
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Inspectors 

Under sects. 109 and 110 of the Act of 1908, provision was made 
for the appointment of inspectors by the Board of Trade or by a company 
to investigate the affairs of the company. 

This is a power which has been very rarely used, owing no doubt 
partly to the risk that the applicants may incur heavy expenses; 
but the provisions of these sections have been amended and extended 
by sects. 135—138 of the Act of 1929, and the expenses of the inves¬ 
tigation are now to be borne either by the Board of Trade, in case a 
prosecution follows, or by the company, unless the Board of Trade 
directs them to be paid by the applicants. 

By sect. 42 of the Act of 1947 the powers of the Board of Trade to 
appoint inspectors is made exercisable in case of a banking company 
having a share capital in the same way as in other cases and in case of 
all companies having a share capital on the application of 200 members 
even if they hold less than one tenth of the issued shares. The section 
also contains other amendments. 

And by seel. 43 of the Act of 1947 this power is made exercisable if 
the company by special resolution or the Court by order declares that 
the company’s affairs ought to be investigated by an inspector appointed 
by the Board. 

By sect. 46 of the Act of 1947 this power is further made exercisable 
for the purpose of reporting on the membership of any company or for 
determining the persons who arc or have been financially interested in 
Ihe success oi failure of the company. See p. Ill, supra. 

When an inspection takes place, an officer of the company is bound 
to answer questions put to him by the inspector. Re Gaumont-British 
Picture Corporation , (1940) Ch. 506. 


15 (2) 
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CHAPTER XIX 

AUDIT 

Appointment of Auditors 

The articles of a company usually provide for the appointment of 
auditors and a periodical audit of the accounts. But this matter is 
one of so much importance, both to the public and to shareholders, 
that it has, since the Act of 1900, been deemed advisable by the 
legislature to regulate the matter by statute. The regulations dealing 
with this matter are now contained in sects. 132 and 133 of the Act 
of 1929, as amended by sects. 22 to 24 of the Act of 1947, These provis¬ 
ions are sometimes incorporated by references in the articles. 

By sect. 132 of the Act of 1929, as amended by sect. 24 of the Act 
of 1947, a company must at each annual general meeting appoint an 
auditor or auditors, and they must be appointed to hold office from the 
conclusion of that meeting until the conclusion of the next annual 
general meeting, and a retiring auditor is to be re-appointed without any 
resolution being passed unless he is not qualified or a resolution has 
been passed at the meeting that he should not be re-appointed or he 
has given notice in writing of his unwillingness to be re-appointed. 

Where at an annual general meeting no auditor is appointed or 
re-appointed, the Board of Trade shall appoint a person to fill the 
vacancy. 

When this arises the company must within one week send notices 
to the Board of Trade. 

Notice of intention to nominate a person other than the retiring 
auditor must be given as required by sect. 132 (3) of the Act of 1929. 
A resolution that a retiring auditor shall not be rc-appointed without 
the appointment of any other person requires the same notice. The 
notice must be a twenty-eight days notice. 

Notice must be given to the members not less than twenty-one days 
before the meeting. See Appendix, pp. 535, infra. 

The company must give notice to a retiring auditor of an intended 
resolution that he shall not be re-appointed forthwith after receipt by 
the company of the notice of the resolution. 

Where such a notice has been given and the auditor makes 
representation in writing to the company and requests their notification 
to members of the company, the company shall in the notice of the 
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resolution given to members state the fact of the representation having 
been made and send a copy of the representation to every member to 
whom notice of the meeting is sent, and, if not, the auditor may require 
the representation to be read out at the meeting. 

Sect, 132 (6) of the Act of 1929, provided as follows— 

(6) The remuneration of the auditors of a company shall be fixed 
by the company in general meeting, except that the remuneration of 
an auditor appointed before the first annual general meeting, or of 
an auditor appointed to fill a casual vacancy, may be fixed by the 
directors, and that the remuneration of an auditor appointed by the 
Board of Trade may be fixed by the Board. 

By sect. 24 (8) of the Act of 1947, where the remuneration is not fixed 
by the company in general meeting, the amount must he shown under a 
separate heading in the company’s profit and loss account, and any 
sums paid in respect of the auditor’s expenses is to b<* included in the 
remuneration so stated. 

By the joint effect of sect. 133 of the Act of 1929 and sect. 23 of the 
Act of 1947, a person cannot be appointed an auditor of a company 
unless he is a member of a body of accountants established in Great 
Britain and recognised for this purpose by the Board of Trade or 
authorised by the Board of Trade to be so appointed, and the following 
persons are disqualified from acting as auditors— 

(a) a director officer or servant of the company; 

(b) a person who is a partner or in the employment of a director of 

tli<' company. (This now applies to piivale companies except 
exempt private companies.); 

(c) a body corporate; 

(d) a person disqualified for appointment as auditor of a 

subsidiary or holding company. 

Au ‘‘ officer” in the Acts includes a director, manager or secretary. 
Nee sect. 122 (4) of the Act of 1947. 

Duties of Auditors 

The auditors are bound to make a report to the Members on the 
accounts examined by them and on every balance sheet laid 
before the Company in general meeting. See sect. 134, App., p. 536. 

The duties of auditors specified in sect. 134 of the Act of 1929 are 
extended by sect, 22 of the Act of 1947. They must report on every 
profit and loss account and on all group accounts, and the statements 
must contain many more matters, wliich arc 1 now set out in the Second 
Schedule to the Act of 1947. See p. 721, infra. 

The auditor must report 11 to the members but he is not bound 
to send his report to every shareholder. Re Allen Craig <& Co. 
[London), Ltd W. N. (1934) 68. If, however, the auditor knows or 
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has reason to believe that his report when sent to the Secretary or the 
directors is not laid before the shareholders, it may be doubted whether 
he can safely rest content without taking some steps to see that it is 
communicated to the members. 

An auditor is bound to make himself acquainted with his duties 
under the Companies Acts. Republic of Bolivia Exploration Syndicate , 
(1914) 1 Ch. 139. 

An auditor who accepts office pursuant to the articles of a company 
is bound to conform to the terms of such articles. “ Auditors,* * said 
Lindley, L. J., in Kingston Cotton Co. (No. 2), (1896) 2 Oh. 279, at 
p. 284 (C. A.), “ are, in my opinion, bound to see what exceptional 
duties, if any, are cast upon them by the articles of the company 
whose accounts they are called upon to audit. Ignorance of the 
articles and of exceptional duties imposed by them would not afford 
any legal justification for not observing them.** 

In another leading case on the subject, In re London and General 
Bank (No. 2), (1895) 2 Ch. 673, the same learned judge made some 
important observations on the general duties of auditors (pp. 682, 
683): “ It is no part of an auditor’s duty,” he Haid, “ to give advice 
either to directors or shareholders as to what they ought to do. 

“An auditor has nothing to do with the piudenee or imprudence 
of making loans with or without secunty. It is nothing to him 
whether the business of a company is being conducted prudently 
or imprudently, profitably or unprofitably. It is nothing to him 
whether dividends arc properly or improperly declared, provided 
he discharges his own duty to the shaieholders. His business is to 
ascertain and state the true financial position of the company at the 
time of the audit, and his duty is confined to that. But then comes 
the question: How is he to ascertain that position? The answer 
is: By examining the books of the company. But he does not 
discharge his duty by doing this without inquiry and without taking 
any tiouble to see that the books themselves show the company’s 
true position. He must take reasonable care to ascertain that they 
do so. Unless he does this, his audit would be worse than an idle 
farce. Assuming the books to be so kept as to show the true position 
of a company, the auditor has to frame a balance sheet showing that 
position according to the books, and to certify that the balance Bheet 
presented is correct in that sense. But his first duty is to examine 
the books, not merely for the purpose of ascertaining what they do 
show, hut also for the purpose of satisfying himself that they show 
the true financial position of the company. This is quite in accord¬ 
ance with the decision of Stirling, J., in Leeds Estate Building and 
Investment Co. v. Shepherd (36 Ch. D. 787). An auditor, however, is 
not bound to do more than exercise reasonable care and skill in 
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making inquiries and investigations. He is not an insurer; he does 
not guarantee that the books do correctly show the true position 
of the company’s affairs; he does not even guarantee that his balance 
sheet is accurate according to the books of the company. If he did, 
he would be responsible for an error on his part, even if he were him¬ 
self deceived without any want of reasonable care on his part— 
say, by the fraudulent concealment of a book from him. His 
obligation is not so onerous as this. Such I take to be the duty of 
the auditor; he must be honest— i,e. } he must not certify what he 
does not believe to be true, and he must take reasonable care and 
skill before he believes that what he certifies is true. What is 
reasonable care in any particular case must depend upon the circum¬ 
stances of that case. Where there is nothing to excite suspicion, 
very little inquiry will be reasonably sufficient, and, in practice, I 
believe, business men select a few cases at haphazard, sec that they 
are right, and assume that others like them are correct also. Where 
suspicion is aroused, more care is obviously necessary; but, still, 
an auditor is not bound to exercise more than reasonable care and 
skill, even in a case of suspicion, and he is perfectly justified in 
acting on the opinion of an expert whore special knowledge is 
required.” But an auditor is not bound to be suspicious as distin¬ 
guished from reasonably careful. And Lopes, L. J., in In re Kingston 
Cotton Mills Co. (No. 2), supra (at p. 290 of report), added: “ Auditors 
must not be made liable for not tracking out ingenious and 
carefully laid schemes of fraud when there is nothing to arouse 
their suspicion, and when those frauds are perpetrated by tried 
servants of the company and are undetected for years by the directors. 
So to hold, would make the position of an auditor intolerable.” In 
accordance with these principles, it was held that auditors who, 
without any ground for suspicion, had accepted and acted on the 
certificate of the manager of the company aa to the amount and 
value of the company’s slock, such manager having been long 
in the service of the company, and being a man of high character 
and unquestioned competence and trusted by everyone who knew 
him, was not under any liability, though the valuation proved to 
have been false to the knowledge of the manager. “ The question,” 
said Lindley, L. J., p. 287, “is whether, no suspicion of anything 
wrong being entertained, there was a want of reasonable care on the 
part of the auditors in relying on the returns made by a competent 
and trusted expert relating to matter on which information from 
such a person was essential. I cannot think there was. The manager 
had no apparent conflict between his interest and his duty. His 
position was not similar to that of a cashier who has to account for 
the cash which he receives, and whose own account of his receipts 
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and payments could not reasonably be taken by an auditor without 
further inquiry.” 

The principles set out in these cases were applied in Re City 
Equitable Fire Insurance Co., (1925) Oh. 407, where the auditors were 
held to have failed in their duty, but were protected by a clause in 
the articles. 

An auditor who commits a breach of his duty may be Bued by the 
company in an action (Leeds Estate, dec Co. v. Shepherd, 36 Ch. D. 787), 
or may be proceeded against m a winding up for misfeasance under 
sect. 276 of the Act. In re London and General Bank , (1895) 2 Oh. 
673 (C. A.); Kingston Cotton Mills Co. (No. 2), (1896) 2 Oh 279 (C. A.). 
But to be open to attack under the section an auditor must be an 
officer of the company. An auditor who is merely called m to audit 
the accounts pro hdc vice is not an officer. Western Counties Steam 
BdkerieSy dec (1897) 1 Ch. 617 (0 A) An auditor may set up 
the Statute ot Limitations. Leeds Estate Building Co. v. Shepherd , 
supra. 

Directors are entitled to presume that audilois, like other officials 
of the company, are doing then duty, and aie not bound to supervise 
or test the auditor’s work. Dovey v. Cory f (1901) A. C. 477. 

An auditor may be ordered to deliver up books and papers to the 
liquidator without prejudice to his—the auditm’s—lien Findlay v. 
Waddell (1910), S. 0. 670, Ct. of Sess. 

Though the auditors are agents of the company, constructive notice 
of facts coming to their knowledge is not imputed to the shareholders. 
Spademan v. Evans, L. R. 3 H. L. 171 

Where the auditor’s requirements aie not complied with, the auditor 
should specify in his certificate m what respects they have not been 
complied with. But if the specification of the instances of non- 
compliance be lengthy, there seems no objection to the certificate 
stating that all the requirements have nol been complied with, without 
specification of details, provided that it refers to the report for the 
details. If, however, the accounts of the company fail to comply 
with the requirements of sect. 128 as to disclosing loans to and 
remuneration of directors, the auditors are required (by sub-sect. (4)) 
to include the required particulars in their report. 

It is to be noted that the auditors’ report is to state whether, in 
their opinion, the balance sheet is properly drawn up so as to exhibit 
a true and correct view, &c. S er*. 134 (1). In forming their opinion, 
the auditors must exercise their own judgment, and if they do in fact 
entertain the opinion they express, they will, in reporting it, have 
performed their statutory duty. In forming their opinion they may 
take into account the advice of lawyers and other experts, but auditors 
cannot shelter themselves under an expert’s opinion. They cannot 
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successfully plead that in reporting they expressed the opinion of 
some expert—not their own opinion. And it is to be borne in mind 
that whether an auditor did in fact entertain the opinion he 
reported or concurred in reporting is a question of fact. Edgington 
v. Fitzmaurice, 29 Ch. D. 459, at p. 483. Hence, if an auditor is sued 
for reporting untruly, in breach of his statutory duty, or prosecuted 
for a false statement (sect. 362), it will be for the tribunal, whether 
judge or jury, that tries the question to determine the fact. With 
reference to the words “as shown by the books of the company,” 
in sect. 134 of the Act of 1929, it was generally considered that these words 
did not impliedly exempt the auditor from travelling outside the books. 
With reference to the same words in the Companies Act, 1879, Lmdley, 
L. J., said that the auditor muRt take reasonable care to ascertain that 
the books themselves show the company’s true position. London and 
General Bank , (1895) 2 Ch. 673, at p. 683, and this is now made 
abundantly clear by sect. 22 (1) and the Second Schedule to the Act 
of 1947. 

The rights of an auditor which by Reel. 134 (2) of the Act of 1929 
enabled them to have access at all times to the books and accounts and 
vouchers of the company and to require such information and 
explanation as may be necessary for the performance of their duties, 
are extended by sect. 22 (2) of the Act of 1947. It is for the auditors to 
judge what infoimalion and explanations are necessary and they have 
the rigid to attend any general meeting of the company and to receive 
all notices and other communications relating to any general meetings 
which any member of the company is entitled to receive nud to be 
heard at any general meeting on any part of t he business which concerns 
them as auditors. 

The auditor’s right of access 1o the books of the company can be 
enforced in a proper case by mandatory injunction; but not where 
litigation is pending between the company and the auditors, and the 
company may desire to appoint other auditors. Cuff v. London and 
County Land, tic. Co ., (1912) 1 Ch. 440. 

Secret Reserves 

Companies occasionally desire to have secret reserves of und'vided 
profits so as to conceal the large amount made in prosperous years 
and to furnish the directors with a special fund with which to aug¬ 
ment the divisible profits in lean years, or provide for unexpected 
contingencies. Not a few successful companies have created what 
is in substance equivalent to such a reserve by writing down exces¬ 
sively the value of some of their assets, and there are also cases where 
the articles expressly provide for a secret reserve and authorize the 
directors, in addition to the ordinary disclosed reserve, to establish 
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a secret reserve and carry thereto so much of the annual profits as 
they think fit, and to apply such reserve as they deem expedient in 
the interests of the company without bringing it into the annual 
accounts and balance sheet. When such an authonty is acted on 
and a secret reserve fund created, but not disclosed in the company’s 
balance sheet, the question arose under the Act of 1908 whether an 
auditor, provided he refers to the reserve fund as an “undisclosed 
asset,” is justified under the provisions of sect. 113 of that Act in 
reporting that “in his opinion the balance sheet is properly drawn 
so as to exhibit a true and correct view of the company’s affairs.” 
According to dicta in Newton v. Birmingham Small Arms Co., (1906) 
2 Cb. 378, he might be so justified on the ground that the purpose 
of a balance sheet is primarily to show that the financial position 
of the company is at least as good as there stated, not to show that 
it is not or may not be better. But it may be doubted whether this 
view is reconcilable with the words of sect. 134, which replaces 
sect. 113 of the Act of 1908; and the provisions of sect. 124, which 
requires the liabilities and assets to be stated m the balance sheet 
with such particulars as are necessary to disclose their general nature, 
appear to be inconsistent with a continuance of this practice. The 
penalties imposed by sect. 110 (4) on every officer of the company 
who is in default (Bee sect. 365) should be noted, and sect. 362 must 
also be borne in mind, which makes it a misdemeanour to make a 
statement false in any material particular, knowing it to be false, in 
any report . . . balance sheet , or other document required for the 
provisions of the Act relating to (inter alia ) the auditors* report and 
the balance sheet of a company carrying on business in Great 
Britain. This conclusion is fortified by the Act of 1947, for if the 
piovisions of sects. 13 to 17 and 22 and the Second Schedule oi that Act 
aie piopoily complied with, the cication of seriet reserves would now 
appeal to bo impossible 
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NOTICES 

A company in the course of its business has frequent occasion to give 
notice to its members (e.g., of calls, forfeiture, general meetings, &c., 
see supra, p. 153), and it would be impossible in most cases to give a 
personal notice. The articles therefore almost always provide in more 
or less detail for a more practical mode of serving such notices. They 
commonly provide that a notice may be given either personally or by 
post, and that in the latter case the notice is to be deemed to be served 
either “ when it is posted/’ or “ on the day following that on which 
it is posted/' This is found more satifactory than to provide (as 
in Table A., clause 97, of 1862) that the notice shall be deemed to be 
served when the letter containing the same would be delivered in the 
ordinary course of post; for it relieves the company from considering 
how many hours or days it will take for a letter, in the ordinary course 
of post, to reach the most distant of its members. Some articles, and 
Table A. of 1908, provide that “ unless the oontrary is proved , service is 
to be treated as effected at the time when the letter would be delivered 
in the ordinary course of post,” but this form is not to be recommended; 
and may be productive of great inconvenience. These words have 
been omitted from clause 103 of Table A. of 1929. 

Special Resolutions 

The notice of a meeting to pass a special resolution must now be 
not less than twenty-one days, and must specify the intention to 
propose the resolution as a special resolution. See sect. 117 and 
p. 240, infra. 


Shareholders resident Abroad 

Table A. (of 1862) made no special provision as to a shareholder 
who was abroad. If, then it became necessary to serve a shareholder 
resident, say, in the South Sea Islands, it might, according to the 
words of that Table, be requisite to give several months’ notice of a 
general meeting. This, of course, would be intolerable, and might 
paralyse the company’s proceedings, but it was long since held in 
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Union Bill Silver Co , 22 L. T. 400, that it was not necessary in such 
circumstances to serve notice on shareholders resident outside the 
United Kingdom. This rule, being entirely consistent with common 
sense and common convenience, has been acted on ever since and has 
recently been confirmed by the Court of Appeal Re Warden and 
Hotchkiss, Ltd., (1945) Ch. 270. However, for many years past it has 
been usual (see first edition of Company Precedents, published m 1877) 
to make special provision as to service on members resident abroad, e g., 
by providing in the articles that a member so xesident may notify to the 
company an address in England at which notices for him may be served, 
and Table A (of 1929) contains a provision (clause 103) to that effect, 
together with a clause (104), under which notice to a member who 
has no registered address or address for service in the United Kingdom 
may be given by advertisement This does not make advertisement 
essential m every case Dickson v Halesowen Steel Co , W N (1928) 
33. There is no need foi any such provision where .i notice is to be 
deemed to be served when d is posted, oi on the day following, for 
such a provision applies to all members, and i member resident abroad 
must take his chance of getting the notice in time 

Members resident in enemy-oi cupied territory should be treated as 
“enemies” within the Trading with the Enemy Acts and should not 
be scived Re Anglo-International Bank , (1943) Ch 2*13 

Notices to T Executors of Deceased Members 

When notice of a general meeting is to be given to " the members,” 
it is not necessary to give it to the executors of a deceased member, 
unless they too are membeis Allen v Gold Eee/s of West Africa , 
(1900) 1 Ch 656 

But the articles may provide for notice to the executor or adminis¬ 
trator of a deceased member, and if they do, it must be given Such 
a provision is inconvenient, except in the case of companies with very 
few members. Clause 106 of Table A. permits various methods of 
giving notice, including, where no new address has been notified, a 
notice given in any manner in which it might have been given if the 
death had not occurred This is not inconvenient provided the officials 
of the company are reasonably careful A more satisfactory form from 
the point of view of the company is given m Company Precedents, 
Part 1,15th ed., p. 735, clause 147. 

Authentication 

A document or proceeding, including a notice, requiring authentica¬ 
tion by a company, may be signed by any director, secretary, or other 
authorized officer of the company, and it need not be under the company's 
common seal, and may be m writing or in print, or partly in writing 



NOTICES 


237 


and partly in print. See sect. 33. And it is to be borne in mind that 
the expression “ in writing ” in an Act “ shall, unless the contrary 
intention appears, be construed as including reference to printing, 
lithography, photography, and other modes of representing or reproduc¬ 
ing words in a visible form/’ (Sect. 20 of the Interpretation Act, 1889.) 

Notices to the Company 

The Act, in sect. 370, provides that “ a document may be served 
on a company by leaving it at or sending it by post to the registered 
office of the company,” and under sect. 380 the term “document” 
includes summons, notice, order, and other legal process, and registers. 

It was held long since that the words ” other documents ” in the 
Act of 1862 included a writ of summoiiB. White v. Land, dec. Co., 
W. N. (1883) 174. See also Pearks , dec. v. Richardson , (1902) 1 K. B. 
91, in which it was held that service of a summons for an offence 
punishable summarily must be at the registered office. 

Sect. 370 of the Act above referred to must be read in conjunction 
with sect. 26 of the Interpretation Act, 1889, which runs thus:— 

26. Where an Act passed after the commencement of this Act 
authorizes or requires any document lo be served by post, whether 
the expression 41 serve/ 1 or the expression “ give ” or 41 send/* or any 
other expression is used, then, unlosB the contrary intention appears, 
the service shall be deemed to be effected by properly addressing, 
prepaying, and posting a letter containing the document, and, unless 
the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 


Verbal Notice 

A verbal notice to a company is effective. Such a notice should be Verbal notue. 
given to the secretary at the office or, in his absence, to a clerk. 

Truman's case , (1894) 3 Ch. 272. Notice to a managing director, in 
that character, on a matter affecting the business of the company 
under his management, is notice to the company. Dr. Jaeger's, dec. Co. 
v. Walker & Sons , 77 L. T. 180 

Constructive Notice 

A company is subject to the rules in regard to constructive notice; 
that is, notice which, though not actual notice, is in a Court of law or 
equity imputed to a person. Hence, notice to the company's agent in 
any particular matter is notice to the company (RoUand v. Hart, 6 Ch. 

App. 678, at p. 681; Blackburn v. Vigors, 12 App, Cas. 531, 543), 
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unless the agent is acting in fraud of his principal {Cave v. Cave, 15 
Gh. D. 639), for in such a case the presumption, of course, is that he 
will not disclose his own fraud. So notice may be imputed where the 
company has knowledge of a fact which in common prudence should 
have led to further inquiry. Jones v. Smith , 1 Ha. 43; Ware v. Lord 
Egmont , 4 De G. M. & G. 460; A. W. Hall d Co., 37 Ch. D. 712. See 
further, Company Precedents, Part III,, 14th ed., p. 153, and Beet. 199 
of the Law of Property Act, 1925. 

Knowledge of a fact by a single director is not necessarily notice 
to the company {Hampshire Land Co., (1896) 2 Ch. 743; Marseilles^ 
Ac. Co., L. R. 7 Ch. App. 161; Young v. David Payne A Co., (1904) 
2 Ch. 608; J. C . Houghton A Co. v. Nothard , Lowe and Wills , (1928) 
A. C. 1); and a company is not to be taken to have notice of all its 
secretary knows, e.g of matter communicated to him as secretary 
of another company, for he is under no duty to pass the knowledge 
on. Fenwick, Stobart A Co., (1902) 1 Ch. 607. 

A director is not necessarily affected with constructive notice in the 
absence of actual knowledge of the facts which appear in the books 
of the company. Coasters , Ltd., (1911) 1 Ch. 86. 
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RESOLUTIONS OF GENERAL MEETINGS 

There are various kindB of resolutions submitted to general meetings. 
Of these the most common are:— 

1. Ordinary resolutions. 

2. Extraordinary resolutions. 

3. Special resolutions. 

And to these may be added— 

4. Resolutions requiring under the company’s regulations a specified 
majority. 


1. Ordinary Resolution 

An ordinary resolution is one which merely requires upon a Bhow 
of hands a simple majority of the voters present, or, if a poll be duly 
demanded, a simple majority of the votes given thereat, whether in 
person or by proxy, where proxies afe allowable. See, further, 
Company Precedents, Part I., 15th ed., p. 993 et seq. 

2 . Extraordinary Resolution 

An extraordinary resolution is defined by sect. 117 of the Act of 
1929, replacing sect. 69 (1) of the Act, thus:— 

(1) A resolution shall be an extraordinary resolution when it has 
been passed by a majority of not less than three-fourths of such 
members as being entitled so to do vote m person or (where proxies 
are allowed) by proxy at a general meeting of which notice specifying 
the intention to propose the resolution as an extraordinary resolution 
has been duly given. 

The words in italics were first introduced by the Act of 1929. The 
corresponding words in sect. 69 of 1906 were “ entitled to vote as are 
present.” 

The notice convening the meeting must specify the intention to 
propose the resolution "as an extraordinary resolution,” e.g. t that 
the meeting " is convened to consider and, if thought fit, pass the 
following resolution, which will be proposed as an extraordinary 
resolution, that, &c.” MaoConneU v. E. Prill & Co ., (1916) 2 Ch. 
W; Bridpoti Co., L. R. 2 Ch. App. 191, at p. 194. Where, however. 



240 


COMPANY LAW 


all the shareholders are present, the omission of these words can De 
waived. (Med Motor Co., Ltd., (1921) 3 E. B. 32. 


3. Special Resolutions 

Nature of 

The form of a special resolution was altered by the Act of 1929. 
Sect. 117 (2) provides as follows:— 

“ (2) A resolution shall be a special resolution when it has been 
passed by such a majority as is required for the passing of an extra¬ 
ordinary resolution and at a general meeting of which not less than 
twenty-one days* notice, specifying the intention to propose the 
resolution as a special resolution, has been duly given. 

Provided that, if all the members entitled to attend and vote at 
any such meeting bo agree, a resolution may be proposed and passed as 
a special resolution at a meeting of which less than twenty-one days' 
notice has been given.'* 

The section also contains the following provisions as to both extra¬ 
ordinary and special resolutions:— 

“ (3) At any meeting at which an extraordinary resolution or a 
special resolution is submitted to be passed, a declaration of the chair¬ 
man that the resolution is carried shall, unless a poll is demanded, be 
conclusive evidence of the fact without proof of the number or propor¬ 
tion of the votes recorded in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution or a special 
resolution is submitted to be passed a poll shall be taken to be effectively 
demanded, if demanded— 

(a) by Buch number of members for the time being entitled under 

the articles to vote at the meeting as may be specified in 
the articles, so, however, that it shall not in any case be 
necessary for more than five members to make the demand; 
or 

(b) if no provision is made by the articles with respect to the right 

to demand the poll, by three members so entitled or by one 
member or two members so entitled, if that member holds or 
those two members together hold not less than fifteen per 
cent, of the paid-up share capital of the company. 

(5) (As amended by sect. 5 (5) of 1947.) When a poll is demanded . . . 
in computing the majority on the poll reference shall be had to the 
number of votes cast for and against the resolution by virtue of this Act 
or of the articles of the company. 
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(6) For the purposes of this section notioe Of a meeting shall be deenled 
to be duly given and the meeting to be duly held when the notice is given 
and the meeting held in manner provided by this Act or the articles.” 

A special resolution is a most useful part of the mechanism of a Nature of 
company. It is by and through the instrumentality of such a “ special 
resolution ” that many of the most important things which a company 
is, by the Companies Acts, empowered to do are ordained to be done. 

In defining the requisite stops fox such a resolution, the aim of the legis¬ 
lature seems to have been to secure that every important change shall 
be made only after due deliberation, and with the sanction, active or 
passive, express or tacit, of the greut body of the shareholders of the 
(ompany. 

Acts for which requisite 

The following are some of the various things that a company may Aotsfor 

do bv special resolution — which 

requisite. 

(J) Alter its objec ts Sec t 5 of 1929 and sect 7G of 1917 

(2) Alter its articles Sect 10. 

(3) Change the name of the company, subject to sanction of Board 

of Trade. Sect 19 

(4) Reduce its capital, subject to sanction of Court Sect. 55. 

(5) Convert any portion of its capital, uncalled, into reserve capital. 

Sect 49 

Procedure 

The following points should be noted in regaid to a special Procedure 
lesolution — 

(a) Undci the Act of 1908 and previous statutes two meetings were 

lcquued See the 12th edition of this woik, pp 252 253, 
and Neuschld \ British Equatorial Oil Co, (1925) Ch 346 
Now one meeting is sufficient, but not less than twenty-one 
clear days* notice must be given A provision in the aitides 
that the date of service of the notice shall be counled does not 
apply to a special resolution, but a provision that a notice 
sent by post shall be deemed to be served on the day after 
posting docs apply Rt Hector Whaling , Ud, (1936) Ch. 208. 

(b) The meeting must be duly convened in accordance with the 

aitic les of the company. If none, then as per Table A Under 
the Act of 1908 if the artic les so pro^ ided, the two meetings 
might be convened by the same notice North of England 
Steamhp Co , (1905) 2 Ch 15 (C A). 

(c) The notice of the muting muRt state the intention to propose 

the resolution “as a special risolution ” See further, as to 
notices, 8upra } p 235 




16 


c#ll*AKY UW 


m 


(d) The meeting must be duly constituted, that is to say, a quotum 

must be piesent. 

(e) The resolution must be passed at the meeting by a three-fourths 

m ijority of the i ott s <ast at the me eting (Sect 5 (5) of 1947 ) 

(f) Amendments within the notice may be made 

(g) A poll may be demanded by such number of members not 

exceeding five as the articles fix, or in default by any three 
members 

(h) Unless a poll is duty demanded, a declaration of the chairmap 

that the resolution has been carried ib to be conclusive 
evidence of the fact, without proof of the numbei or 
pioportion of the votes recorded in favour of or against the 
same 

(i) Upon a show of hands, hands only can be counted, not proxies 

(j) At a poll the numbei of votes which each \oter is by the 

articles entitled to is to be taken mto account, and votes by 
prox> are ulkwed The proxy votes for his principal 

It is importani to note 1 hat a quorum is essential (Cambrian, &c Co , 
23 W It 405), that voting is, in the first instmce, by a show of hands 
(ifr Horbury Bndqi Co , 11 Ch D 109), that proxies aic onty to he 
counted on i poll Ernest v Lama , &c Co , (1897) 1 Ch 1 

Declaration of Chairman—Con dun verier 

^hewmanfl The section, it will be observed, says that the declaration of the 
chairman (if no poll be demanded) is to bi “conclusive”, and, m 
pursuance of thiR provision, the Court of Appeal, m Rt Gold Go 
(1879), 11 Ch 1) 701 (see p 719), held a declaration by a chairman 
conclusive, although out of seventeen piesent onty eleven voted foi and 
two against, and four abstained from voting The word “ conclusive ” 
seems cleai enough, and it is made still clearer when contrasted with 
the words used in sects 68 and 102, where the legislature has made 
certain things pnmd facie evidence only This decision was followed 
by Cozens-Haidy, J , in Uadleigh Castle Gold Mines , (1900) 2 Ch 419, 
and approved by the Court of Appeal m Arnot v Untied African Lands t 
(1901) 1 Ch 518 

But a chairman's declaration will not be conclusive where in making 
it he states the figures for and against, and those figures show that 
he erroneously declares that the resolution has been duly passed Re 
Caratal (New) Mines , Ltd , (1902) 2 Ch 498 

4. Resolution requiring Special Majority 

Occasionally the regulations provide that somethmg may be done 
by or with the sanction of a resolution passed by a majority of a 
special character—for instance, a majority of the members present m 
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person or by proxy and entitled to three-fourths of the votes to which 
all the members are collectively entitled. 

Notice to Registrar of Resolutions 

A printed copy of all resolutions of the following classes must be 
*ent to the Registrar:— 

(1) Special resolutions 

(*2) Extraordinary resolutions. 

(3) Resolutions passed or agreed to by all the shareholders, which 

would otherwise have required some special formality. 

(4) Resolutions binding upon classes of shareholders. 

(5) Resolutions for winding up a company on effluxion of time. 

There are penalties for default. Sect. 118. 

Special Resolutions under the repealed Act of 1908 

By sect. 69 of Ihe Act of 1908, a special resolution required two 
meetings. 

The Ad of 1929 came into force on the 1st November, 1929. 

In a case where the first meeting was held on the 30th October and 
a (onfirmatory meeting was held on the 14th November, 1929, it was 
held that the special resolution was valid. Be Grayson Bolio and 
Clover Docks , Ltd., W N (1930) 27. 

Resolutions properly passed and confirmed under the Act of 1908 
were not affected by (he repeal of that Act. See sect. 381 (2) (a) of 
1929. 
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CHAPTER XXII 

MAJ0R1T1 RIGHTS OF MEMBERS 

It is a cardinal rule of corporation law that primd facie a majority ol 
its members is entitled to exernse the powers of the corporation, and 
generally to control its operations 

Whfre no special provision is made b> the constitution of a corpora¬ 
tion, the whole aie bound by the acts not only of the majoi part but 
of the major part of those who are present at a regular corporate 
meeting, whether the number present be a majority of the whole or 
not Bacon, Abridgment, II 269 

“ It cannot be disputed,” said Lord Hardwicke in Att -Gen v Davy, 
2 Atk 212, “ that whenever a certain number of persons are incor 
porated, a major part of them may do any corpoiate act, or if all are 
summoned and part appear, a majoi part of those that appear may do 
a corporate act, though nothing be mentioned m the charter of the 
major part ” 

This rule is equally applicable to a company under the Act of1929, save 
so far as its constitution or articles, or the Act itself, exclude oi modify the 
ruh Where a corporate power is delegated to a smallei body, the sam< 
rule applies Ibid , and see Kyd on Corporations (1793), p 400, and per 
Brttt, L J , Re York Tramways, 8 Q B D at p G98 See, however, 
Peirott aid Periott v. Stepheimn, (1934) Oh 171, wheie Bennett, J, 
took a different view on the construction of the articles 

The Act modifies the primary rule m certain cases It requires, for 
instance, for the passing of a special resolution, or of an extraordinary 
resolution, a majority of three-fouiths of those voting at the meeting, 
and, accordingly, where the Act, oi the memorandum or the articles, 
require a special or an extraordinary resolution, a three-fourths majority 
ib necessary, a bare majoi it y is insufficient Again, where the articles 
vest in the directors certain specific powers, eg, to make calls, forfeit 
sharia, &e , the power, being delegated, resides with the director 
exclusively, and a majority of the members cannot exercise the power, 
though it may sanction and approve of the exercise by the directors of 
such poweis on any specific occasion Hampson v. Price's Patent 
Candle Co , 24 W. R, 754. Besides such cases of exclusive powers it 
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often happens that the articles, whilst investing the directors with 
general powers, do not give them all the powers of the company; or it 
may be that, though they have all the powers of the company, they are, 
nevertheless, unable to exercise them in regard to some particular 
transaction by reason of their lieing themselves personally interested 
in such transaction. Where this is the case, the matter can be submitted 
to a general meeting, and the resolution of the meeting will sanction 
or not, as the case may be, what the directors have done or propose to 
do. Grant v. United Kingdom Switchback Rail Co. (1889), 40 Ch. D. 136. 

The principle that the majority of members is entitled to control 
the company is the basis upon which rests the well-known 


Rule in Foss v . Harbottle 

(2 Ha. 461) 

In that case two members of an incorporated company took legal pro¬ 
ceedings against the directors and others to compel them to make 
good losses sustained by the company by reason of the fraudulent acts 
of such directors, and the Court held that, as the acts were capable of 
confirmation by the majority of the members, the Court would not 
interfere; that is to say, it was left to the majority to complain or to 
(undone as they might think best. See also Mozley v. Alston , 1 Ph. 
790; and MacDougaU v. Gardiner, 1 Ch. D. 13, where a single share¬ 
holder complained of breach of the articles, and it was held that the 
litigation ought to be in the name of the company, for that it was for 
the majority to Bay whether they wished to complain or not. “ In my 
opinion,*’ said Mellish, L. J., in that case, “if the thing complained 
of is a thing which, in substance, the majority of the company are 
entitled to do, or if something has been done irregularly that the 
majority of the company are entitled to do regularly, or if something 
has been done illegally which a majority of the company are entitled 
to do legally, there can be no use in having litigation about it. The 
ultimate end, no doubt, is, that a meeting has to be called, and then 
ultimately the majority getB its wishes.** See also Harben v. PhflMps, 
23 Ch. D. 14; Duckett v. Gover , 6 Ch. D. 82 (as to further proceedings, 
25 W. R. 664); Exeter and Credntm Rail. Co. v. Butler , 5 Ry. Oas. 211; 
Normandy v. Ind , Coope & Co., (1908) 1 Ch. 84; Ving v. Robertson dt 
Woodcock , Ltd., 66 S. J. 412 (as to directors voting in their own interests). 

But this supremacy of the majority must be received with the 
following qualifications:—(1) By sect. 9 of the Act of 1947, a member who 
complains that the affairs of the company arc being conducted in a 
manner oppressive to some part of the members including himself, may 
apply to the Court by petition, and if the Court is of opinion that the 
affairs of the company are being conducted as alleged and that a winding 
up would unfairly prejudice that part of the members but that 
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otherwise the facts would justify a winding up order, the Court tpay 
make an order regulating the conduct of the company’s affairs or for 
the purchase of the shares held by any members or by the company 
(with reduction of capital) or otherwise. Where the memorandum or 
articles are altered by the order, further alterations inconsistent with 
the effects of the order cannot be made without leave of the Court; 
(2) no majority of shareholders can sanction that which is ultra vires 
the company (Burland v. Earle, (1902) A. C. 83); (3) a majority is not 
entitled to commit a fraud on the minority ( Menier v. Hooper’s 
Telegraph Works, 9 Ch. 350; Burland v. Earle, supra); Cooke v. Decks, 
(1916) 1 A. C. 554 (whore directors of a railway construction company 
obtained a contract in their own names to construct a railway, and used 
their voting powers to pass a resolution of the company declaring t hat 
the company had no interest in the contract). But, unless otherwise 
provided by the regulations, a shareholder as such is not debarred from 
voting or using his voting power to carry a resolution by the circumstance 
of his having a particular interest in the subject-matter of the vote. 
Dominion Cotton Mills v. Amyot, (1912) A. C. 546; Foster v. Foster, 
(1916) 1 Ch. 532 (where a principal shareholder removed the managing 
director and appointed herself); (4) that a minority can prevent the 
company from acting on a special resolution obtained by a trick 
(Baillie v. Oriental Telephone, dec. Co., (1915) 1 Ch. 503); (5) that an 
ordinary resolution inconsistent with the articles is not effectual. 
Qum & Axtens v. Salmon, (1909) A. C. 442. In the four last-mentioned 
cases the minority can commence proceedings in the name of the 
company. In other oases, if the minority purport to do so, the action 
may he stayed and the name of the company struck out, and the 
solicitor may be ordered to pay the costs personally. Marshall’s Valve 
Gear Co. v. Manning , dc., (1909) 1 Ch. 267; West End Hotels Syndicate 
v. Bayer (1912), 29 T. L. R. 92. An action can be commenced in the 
name of the company on the authority of a resolution of the board of 
directors, or where permanent directors are alone entitled to vote, by a 
resolution passed by the permanent directors. John Shaw & Sons 
(Salford), Ltd. v. Shaw, (1935) 2 K. B. 113. See further, Company 
Precedents, Pt. I., 15th cd., p. 1178 el seq. 



CHAPTER XXIII 


REGISTERED OFFICE 


Every company under the Act of 1929 is hound, as from the day 
on which it commences to carry on business or as from the fourteenth 
(sect. 92, as amended by sect. 56 of 1947) day after incorporation, to 
have a registered office to which all communications and notices may be 
addressed. If a company curries on business without having such an 
office, the company and its directors and officers incur a peualtv. The 
situation of the registered office fixes the domicile of the company. 
A company registered in England may be an k ' alien enemy ” if its 
agents or the persons in defacto control of its affairs, whether authorized 
or not, are alien enemies, and in determining whether alien enemies have 
such control, the number of alien enemy shareholders is material. 
Daimler Co. v. Conthiental Tyre, dr. Co., (1916) 2 A. C. 307. But 
a company registered in England and carrying on business in an 
enemy country is not necessarily an enemy alien. Re Hilckes, Ex 
parte Muhesa Rubber Plantations , (1917) 1 K. B. 48 (the directors 
and the majority of the shareholders were English, and the only 
evidence of enemy character was that the company owned a rubber 
estate in enemy territory on which it kept a manager when war broke 
out). 


Registered 

office. 


The company’s memorandum of association states, as we have 
seen, in what part of the United Kingdom the office of the proposed 
company is to be situate. This, once declared, becomes an unalterable 
condition of the company’s constitution, which nothing short of an 
Act of Parliament can change. But though confined to that 
part of the United Kingdom—England or Scotland—which it has 
chosen by its memorandum, the company may, subject to that 
limitation, fix its office anywhere it likes within the chosen area, and 
change it from time to time provided it gives notice of each change 
to the Registrar. See sect. 92 of the Act. The company is to paint 
or affix, and is to keep painted or affixed, its name on the outside 
of every office or place in which the business is carried on, in a 
conspicuous position in letters easily legible. See sect. 93. There is 
a penalty for default. 

The situation of the registered office of a company determined 
the question whether its shares were property within the British 





Ddmituona for the purposes of the Peace Treaty. Baekr, The Public 
Trustee, { 1926) Ch. 863. 

As to the effect of the situation of the registered office on liability 
to income tax, see Chapter XLVII. 

There are various provisions of the Act in relation to the registered 
office; thus Beet. 98 of the Act provides that the register of members 
is to be kept at the registered office, and the right of inspection is to 
be exercised there, and sect. 144 provides that the register of directors 
is to be kept there. An exception to this rule is made by sect. 50 of the 
Act of 1947, under which the register of members may be kept: at the 
office of the company where the work of making it up is done, subject 
to the provisions of that section. See Appendix, p. 674, infra. Again, 
under sects. 87 and 88, the register of mortgages and copies of registered 
documents are to be kept at the registered office, and the right of 
inspection is to be exercised there, and by sect. 121 the minute books 
are to be kept there. So, too, by sect. 131, which provides for the publi¬ 
cation, in cast* of banking and insurance companies and of certain other 
concerns, of a balance sheet, it is provided that a copy of such statement 
shall be put up in a conspicuous place in the registered office of the 
company, and in every branch office or place where the business of the 
company is carried on; and sect. 370 provides for the service of any 
notice, summons, order, and other document on the company at the 
registered office. »See further, supra, p. 237. Where in an action or other 
legal proceeding it appears that the writ, petition, or other document 
cannot be served by reason of there being no registered office, the Court 
will make an order for substituted service. 



CHAPTER XXIV 


MINUTES 

Section 120 of the Act provides that minutes are to be made and kept Minutes, 
of all proceedings of general meetings and of meetings of directors 
or managers, and seel 8. of the Act of 1917 provides for penalties in 
ease of default. »Seot. J 20 also makes such minutes, if signed by the 
chairman of the meeting at which the proceedings were held, or by the 
chairman of the next succeeding meeting, evidonee of the proceedings, 
i.t\, primdfnriv evidence, of the matters therein stated. The section, 
moreover, pro\ides that, until the contrary is proved, every general 
meeting of the company or meeting of directors or managers in respect 
of the proceedings whereof minutes have been so made shall be deemed 
to have been duly held and convened, and all proceedings had thereat 
to have been duly had. The protection as well as convenience afforded 
to a company by these privileges is very great, and the utmost care 
should lie used to keep the minutes in correct form and make them 
< omplete. It whs held in Hearts of Oak Assurance Co. v. Flower & Sons, 

(1936) Hi. 76, that minutes kept on loose leaves wore not properly kept 
loi this purpose, but now by sect. 119 of the Act of 1947, minute books 
and similai documents can be kept by making entries m bound books 
or l * in any other manner,” but adequate precautions must be taken to 
guard against falsification. 

Sect. 121 of the Act of 1929 provides that books containing 
minutes of general meetings must be kept at the registered office, 
and members are entitled to inspection gratis and to copies at 6d. 
per 100 words. 

Minutes, being only prinid facie evidence, may be contradicted Frimd fade 
by other evidence. TothiU’s case , L. R. 1 Ch. App. 85. But if signed ovldenoe * 
by the chairman they are to be taken primd facie to be correct. Re 
Indian Zoedone Co. (1884), 26 Ch. D. 70; and see Southampton Dock 
Co. v. Richards, 1 Man. & Gr. 448. 

If the minutes are made conclusive by the articles, the Court may 
look at and consider the regularity of the notice. Betts & Co. v. 

Macnagkten, (1910) 1 Ch. 430; but the accuracy of the minutes cannot 
be disputed. Kerr v. Mottram, (1940) Ch. 657. 

There is no rule which makes minutes the only admissible evidence, Not the only 
and a bargain or transaction may, therefore, be made out and established eridenoe * 

against the company though not recorded in the minute book: Re 
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Pyle Works (No. 2), (1891) 1 Ob. 173, at p, 184, where a contract to give 
security by way of indemnity to directors was made out though not 
entered; Re Fireproof Doors , Ltd., (1916) 2 Ch. 142, where a resolution 
of the board of directors fixing the quorum at one was upheld though 
not entered. So a person may be proved to be a member, although no 
allotment is entered in the minutes. Re Great Northern Salt Co. (1890), 
44 Ch. D. 472, at p. 483. 

Where a notice is taken as read, it must be treated as part of the 
res gestcr Betts A Co. v. Macnaghten , (1910) 1 Ch. 430. 

A director who is present at a meeting, at which the minutes of 
proceedings at a prior board are read and confirmed as correct, is not 
thereby made responsible for what was done at such prior board. 
Lands Allotment Co., (1894) 1 Ch. 616; National Bank of Wales , 
(1899) 2 Ch. 629; Burton v. Sevan. (1908) 2 Ch. 240. See, however, 
Ashurst v. Mason, 20 Eq. 225. 


Omnia rite acta praesumuntur 

Entries in the company’s books, which would be irregular unless 
based on resolutions of the board, afford, on the above principle, primd 
facie evidence of the resolutions, even though no minute thereof is 
forthcoming Knight*s case (1867), L. R. 2 Ch App. 321; Great 
Northern Salt , Ac. Co., 44 Ch D 472, at p. 483; and see Lane's case, 
1 De G. J. k 8. 504, at p. 509. 

Thus, a letter written by the secretary of the company will be 
assumed primd facie to have been written with the authority of the 
directors although no minute appears to that effect. Johnson v. Lyttle \ 
Iron Agency (1877), 5 Ch. D. 687, p. 691. The absence, h wever, 
of any minute of an alleged transaction is material when the party 
who alleges the transaction was a director. Re Rotherham. Ac. Co. 
(1883), 25 Ch. D. 103, at p. 109. " Directors,” said Kckcwich, J., 
" ought to place on record, cither in formal minutes or otheiwisc, 
the purport and effect of their deliberations and conclusions; and 
if they do this insufficiently or inaccurately they cannot reasonably 
complain of inferences different from those which they allege to be 
right.” Re Liverpool Household Stores , 59 L. J. Ch. 616, at p. 619. 

Statute of Frauds 

A* no Statute The ohairman’s signature of the minutes stating the terms of a 
of Frauds. contract may be a sufficient memorandum within sect. 4 of the Statute 
of Frauds or sect. 40 of the Law of Property Act, 1925. Jones v. Victoria 
Graving Dock Co., 2 Q. B. D. 314; and see Gibson v. Barton, L. R 
10 Q. B. 329, at p. 332, for an instance in which the minute book was 
put in evidence. 
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Form of Minutes—Ordinary General Meeting 

The following will give some idea of the mode in which minutes 
are entered:— 

The Fourth Ordinary Meeting of the-Company, Limited, 

held the- day of-[at the registered office of 

the Company] at-o’clock. 

Mr.-in the chair. 

The Notioe convening the Meeting was read by the Secretary. 

The Minutes of the General Meeting of the Company held 
the —th ultimo were read by the Secretary, and signed by 
the Chairman. 

It was resolved unanimously that the Report of the 
Direct 01 s, and the Accounts annexed thereto, be taken as 
read. 

Upon. the motion of the Chairman, seconded by Mr 
it was resolved unanimously [or as the case may be] 

That the Report of the Directors, and the Accounts 
annexed thereto, be hereby adopted. 

Upon, &c., it was resolved that a dividend, &c. 

Upon the motion, &c., it was resolved that Mr-be 

hereby elected a director in the place of Mr — 

Upon, &c. [vote of thanks], 

A. B., Chairman 

If an amendment be moved, the minutes will run thus:— 

It was moved by the Chairman, and seconded by Mi. , 
That, &c. 

An amendment was thereupon moved by Mr. -, and 

seconded by Mr.-[here set it out], e.g .— 

“That the Report be reoeived, but not adopted; and 
that a committee of five shareholders be appointed, 
with power to add to their number, to inquire into 
the formation and past management of the Company, 
and with power to call for books and documents, 
and to obtain such legal and professional assistance 
as may be necessary, such committee to report to a 
meeting to be called for-day the —th of-.” 

The amendment was put to the Meeting and negatived. 

The original question was then put to the Meeting and 
declared by the Chairman to be carried. 


Specimen o 
minutes of 
ordinary 
meeting# 
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Form of Minutes—Board Meeting 

At a Meeting of the Directors held the —th day of-at, Ac. 

Present, Mr.-, Chairman of the Board, Mr - 

and Mr.-. 

The Minutes of the Meeting of the —th mst were read 
and Bigned 

Upon the motion, Ac , it was resolved, Ac 

The proposed contract with A B for the purchase of, At 
was read, and it was resolved that the same be sealed, and 
the same was sealed accordingly 

The Secretary was directed to, Ac, 

A letter from, Ac , addressed to the Secretary, having been 
read, and the Board being ot opinion, Ac , th< Secretaiy was 
directed to icply, Ac , and the manager was desued to Ac 


Mode of taking Minutes 


Mode nl 
taking 
minutes 
generally 


Signing of 
minutes m 
regards 
•ndenoe. 


The usual plan adopted is foi the setretary to make notes at each 
meeting of what passes, and subsequently to enter the partwulars m 
the proper minute book leady for reading and signatuie bv the i hairman 
after they have been read and confirmed at the next -meet edmg meeting 
See sect 120 (2) 

Sometimes, eg, m the case of legal proceedings, it may be requisite 
to put the minute book in evidence, but the minutes of the last meeting 
have not been signed In such case the chairman can sign, for t hough 
it is usual for him to sign at the next su< (ceding meeting (Southampton 
Dock Co v Richards , 1 Man A G 448), he is not bound to wait 
Minutes once made and signed ought never to be altered by striking 
out or adding anything Re Cawley <& Co , 42 Ch D 209, at p 226 
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CHAPTER XXV 

NAME OF COMPANY 

Thf; im morandum of assoc iation of every company under the Act must. Company^ 
as we ha\e seen, state, amongst other things, the proposed name of the affixed outside 
company, with “ Limited ” as part of it in cases where the company ^ 
is limited, and the certificate of incorporation when given will then advertise-' 
incorporate the company by such name. To this name the company meats, &o. 
must dowdy adhere. The name must be painted up or affixed to the 
outside of every office or place in which the business of the company 
is carried on m a conspicuous position in letters easily legible 
Sect. 93 (1) (a). The name must also be mentioned (at the risk of hcav) 
penalties for neglect to the company and the directors, sect. 93 (4)) in 
legible < haracters in all business letters of the company and in all notices, 
and otln r official publications of the comjmiy, in all bills of exchange, 
pronn^soi v notes, mdoisemeni v, cheques, and orders for money or goods, 
purporting to be signed b> oi on behalf of the company, and in all bills 
ol panels, invoices, icieipts, and letters oi credit of the company. 

Sect. 93 (1) (c), as amended by sect. 57 of 1947. And the names ol 
diiectois and any change of name and their nationality must be 
stated on all trade catalogues, circulars, <fcc., unless exempted by the 
Board of Trade See sect. 143 

The Regulation of Business Names Act, 1916, now applies to even 
eompan) carrying on business under a business name winch does not 
consist of its eoiporate name. Sects. 58 and 116 of 1947. 

Why this solicitude on the part of the legislature as to publication of Object of the 
a company’s name ? The answer is, that the legislature, whilst allowing le 8 ,8laturp ' 
limited liability, desired by this means to make the company itself 
continually bring to the notice of those who dealt or might deal with 
it the fart that it was “ limited.” This policy it has fortified by pecu 
mary penalties; but it is not this only which makes neglect dangerous 
to directors. Sect. 93 (4) provides that if any director, manage!, 
or officer of a limited company, or any person on its behalf, signs oi 
authorizes to be signed on behalf of the company any bill of exohange. 
promissory note, endorsement, cheque, order for money or goods, &c , 
wherein the name of the company is not mentioned in manner specified, 
he shall be personally liable to the holder of any such bill of exchange, &t 
foi the amount thereof unless the same is duly paid by the eompan) 

Neo Atkin & Co. v. Wardle and Others , 61 L. T. 23, in which the South 
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another com 
pany * name 


Eioeption 
to rule 


Application 
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Shields Sail Water Baths Co y Ltd, was misdescribed m a bill as the Salt 
Water Baths Co , Ltd , and it was hold that the directors were personally 
liable on the hill See also Dermatine Co v Ashworth, 21 Times 
L R 510 

Thao can be littk doubt that the name of the company <an be 
marked upon goods raanufactuied or supplied by the company in a 
shortened fomi without the word limited/* such goods not being 
* official publications ” within sect 93 


Similarity of Names 

In choosing a name for a company, promoters must use care to 
a\oid adopting a name which is too like that ol another company 
The Act of 1929 pro* ulc d (sect 17) that no company wis to be h gMt n d 
unda a name id< ntical with that by which a company in existence was 
already registeied, oi so ncaily itsombhng the same as to be caleulited 
to dem\o, except in a ease when the company in existence w in 
course of bung dissolved mid signified its consent m sueli manna i 
the Registi irrtquiitd Now, b} sect 78 of 1947, no eompin* shill bi 
ugistercd by a name which in the opinion ol the Hoard ol Tr ui< i 
undesirable, and sict 17 uf 1929 is n pealed This no doubt will e o\ i 
similanty of names, and care- will hau to be taken to avoid dela\ and 
expense from this cause 

Even if the Rtgistrai passes a name, tins will not prevent tin 
proprietors of any concern, whethei lcgistcied or not, if prejudiced l>\ 
the registration, liora taking legal piocee dings The principle on wine h 
the (\mit inteileie s in such casct> (see supra, p 21) is, not that that is a 
propeity m the nunc (Du Boulay \ Du Boulay, L R 2 P C 441) but 
lint one puMin is not to be jioiiiiittt d to represent himself as raining 
on the business winch is carried on by anotliei The leading cast', on 
this point, illustrating the principles on which the Court acts aie 
Let \ Haley , L R 5 Ch App 155, and Reddaway v Banharn (1896) 
A C 179 And as prevention is always better than cure, not only may 
a registered company be re-strained fiom cairymg on business ibern, 
but promoters may be restrnntd from registering a comparn with a 
name calculated to elec cm 

Whert the name adopted is merely descriptive of the character or the 
defendant’s business, the Court has sometimes great difficult* in 
interfering London and Provincial Law Assurance Society \ London 
and Provincial Joint Stock Life Assurance Co , 17 L J Ch 37 But an 
injunction will be granted even m these cases if the name adopted 
is calculated to eke ei\ c Sec North Cheshire and Manchester Brewery Co 
v Manchester Brtwery Co , (1899) A C 83, and other cases cited on 
p 21, supra If the Registrar exercises his discretion in the matter, a 
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mandamus will not lie against him. R. v, Registrar of Companies, 

(1912) 3 K. B. 23. 

A company purchasing the goodwill of an existing business purchases 
the right to the name under which it is carried on as part of the goodwill 
Levy v. Walker, 10 Ch. D. 436. 

If by inadvertence or otherwise a company is registered with a name 
identical with or closely resembling that of another company, the 
first-mentioned company, with the sanction of the Board of Trade, 
may change its name. (Sect. 78 (2) of the Act of 1947.) 

The provision of sect. 17 of the Act of 1929, prohibiting the use of 
certain phrases is repealed. (Sect, 78 (4) of 1947.) 

Change of Name 

A company may by special resolution change its name, but only Howoompany 
with the consent of the Board of Trade. Sect. 19 (1) of the Act. The 
proper course in such cases is to ascertain from the Registrar that 
there is no objection to the proposed name, apply to the Comptroller 
of Companies, Board of Trade, Whitehall Avenue, S.W., stating the 
circumstances which have rendered the change desirable, and requesting 
him to obtain the sanction of the Board to the proposed change. In 
due course this will be brought before the Board, and, if the requisite 
consent is obtained, notice will be given to the applicant, and the 
company will pass a special resolution carrying out the alteration. 

Thereupon the Registrar will issue a new certificate, as provided in 
the section, and the change of name will be completely effected. See 
Shackleford, Ford & Co. v. Dangerfield, L. U. 3 C. P. 407. 

A company not formed under the Act of 1929 and socking regntiation 
under Pt. IX of that Act, can no* change its name with the approval 
of the Board of Trade and the assent of its members if its name is 

undesirable.” Companies Aet, 1947. s. 78 (3). 


Companies to promote Art 9 Commerce, &c.: 

Word “ Limited ” dispensed with 

Where an association is about to be formed for promoting commerce, ominion of 
art, science, religion, charity, or any other useful object, and the “ limited ” in 
founders are willing to form it on the footing that its profits or income to 

shall be applied in promoting its objects only, and that no dividend l)e formed for 
shall be paid to its members, the Board of Trade may grant a licence oomn^rl^ 
authorizing registration of the association with limited liability, but wit h- arts^Ao., with¬ 
out the addition of the word “ limited ” to its name. See sect. 18 (1) of payto? 
of the Act of 1929, and the Board may by licence authorise a company, dividends. 





Licence of 
Board of 
Trade. 


Advantages 
of such com¬ 
panies and 
the members 


which has been registered with the word € * Iinaited/ > to alter its name 
by special resolution by omitting that word, or otherwise. Sect. 79 
of the Act of 1947. Many associations have been registered under 
this section. At first the applications came almost exclusively from 
Law Societies, Chambers of Commerce, and Trade Protection Societies, 
but the advantages offered by the section are now better appreciated, 
and associations of all kinds apply. 

An association desirous of being incorporated with limited liability 
but without the word u limited ” as part of its name, and of obtaining 
for that purpose a licence from the Board of Trade pursuant to sect. 19 
of the Act, should, according to the rules now in force, make a written 
application to the Board for a licence, and with such application should 
transmit for the Board's consideration a draft in duplicate of the 
proposed memorandum and articles of association. A cheque for 
five guineas must also be sent to cover counsel's fee for perusal of the 
draft' documents. 

The advantages of incorporation for such associations is great. 
The association gains in stability, public estimation, and credit. It 
becomes a body corporate with perpetual succession, just as if it were 
incorporated by Royal Charter or special Act of Parliament. It can 
adopt in lieu of “ company ” a more suitable name, such as chamber, 
club, college, guild, association. It can have a common seal; it can 
hold property in its own name without the intervention of trustees; 
it can contract and take and defend legal proceedings in its own name; 
its affairs can be conducted much more efficiently, and—finally— 
its officers and members are freed from personal liability. 

It enjoys all the privileges of limited companies and is Bubject to all 
their obligations except the use of the word “ limited '' and of publishing 
its name and sending lists of members to the Registrar. Sect. 18 (3). 

By sect. 14 of the Act a company “ formed for the purpose of pro¬ 
moting art, science, religion, charity or other like object not involving 
the acquisition of gain by the company or the individual members 
thereof/' is not to hold more than two acres of land, but by licence of 
the Board of Trade it may hold more. 

“ Gain " means acquiring something, as opposed to spending only; 
per Jessel, M. R., Re Arthur Average Association, L. R. 10 Ch. App. 
545, n. 

Associations obtaining the licence register, in almost all cases, as 
companies limited by guarantee. See infra, Chapter XXXVI. 
Generally, membership is constituted by election or by application in 
writing accepted by the governing body. Sometimes (e.g., in charitable 
associations) a candidate for election must make a donation. The 
governing body is not infrequently called the committee or the council. 
When, as is often the case, the association is formed to absorb and 
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continue some existing association of the stuns name, the members 
of this all join the registered association, and the property, if any, is 
transferred to it, and the incorporated association thus silently takes 
the place of its predecessor. Bee further, as to the formation of such 
companies, Company Precedents, Part I., 15th ed., p. 460 d seq., where 
the clauses which the Board of Trade require to be inserted in the 
memorandum will be found. 

Under sect. 18 (4) of the Act the Board of Trade has power to revoke 
its licence after due notice, and thenceforth the word “ limited ” must 
be used. 

A company thus registered without the word “ limited ” can now 
filter its objects by special resolution without the sanction of the Court; 
but it must give notice to the Board of Trade and the Board may vary 
oi revoke the licence (sect. 76 (7) of the Act of 1947). Under the Act 
ol 1929 it might be requisite to obtain the consent ot the Board of 
Tiade. St. Hildas College, (1901) 1 Ch. 556. 


When use of Word “ Limited 99 prohibited 

S»*ct. 364 of the Act provides that if any person or persons trade or 
oairy on business under any name or title of which the word “ limited ” 
or any contraction or limitation of that word is the last word, that 
person or persons shall, unless duly incorporated with limited liability, 
be liable to a fine not exceeding 51. for every day upon which that name 
or title has been used. 


Conveyances, Assignments, Leases, &c. 

When the directors, in pursuance of an agreement for sale or other¬ 
wise, desire to convey or assign property of the company to a purchaser 
or some other person, aud also when they desire to grant a lease of, or 
to mortgage, the company's property, the company must be made a 
[tarty to the deed by its corporate name—not the directors—and the 
company, not the directors, must thereby grant, or assign, or demise, 
as the case may be, and enter into such covenants as may be necessary. 
ThuB, a conveyance.of land will be to the effect following:— 

This Conveyance is made the -day of-between 

The - Company, Limited (hereinafter called “the com¬ 

pany ”), of the one part, and A. B., of, &c., of the other part. 
Whereas, Ac. 

Now This Conveyance Witnesseth that in pursuance of the 
Raid agreement, and in consideration of, &o., The company, 
as beneficial owner, hereby grants unto the said A. B., All That 
[description of the land ]: To hold the same unto the said A. B. 
p. 17 


Conveyances, 
&o, by 
company. 
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[in fee simple]. And the said company hereby covenants 
with the said A. B. that* Ac. 

As witness the common seal of the said company and 
the hand and seal of the said A. B. the day and year first 
above written. 

CtaveyanoeB, manner where the directors have agreed to purchase or take 

company on lease property, e.g., land, buildings, letters patent, concessions, Ac., 
on behalf of the company, the property will be conveyed, assigned, 01 
demised respectively to the company, not the directors, unless in some 
special case it is desired to vest the property m the directors as trustees 
for the company. Accordingly, the company will be party to the deed, 
and the conveyance, assignment, or lease will be expressed to be made 
“to the said company and its assigns,” and the covenants will be 
“ with the said company and its assigns.” 

Some poisons in deeds use the expression “ the said company, it& 
successors and assigns but the word “successors ” is unnecessary 
and inappropriate (Co. Litt. 94 b), and, accordingly, may be, and 
generally is, omitted with advantage. 

The above rules apply not only to conveyances, Ac., but to releases 
aud other deeds. Such instruments should all be made in the name of 
the company. 

Notice. So, too, a notice by the company, e.g., to dismiss an officer, will be 

given in the name of the company. 

The-Company, Limited, hereby give you notice, Ac. 

In witness whereof the company hath caused two of its 
directors to affix their signatures hereto this-day of-. 

For the company, 

A.1 

-g' > Directors. 

Writ. Again, in a writ of summons the company is named, as the party 

suing or being sued, thus:— 

Between 

The- Company, Limited, Pl&intifib. 

and 

A. B. and C. D., Defendants. 

Petition. So a petition by a company runs thus:— 

In his Majesty’s High Court of Justice. 

The humble petition of the-Company, Limited, showeth 

as follows, Ac. 



CHAPTER XXVI 

CONTRACTS 

A company can enter into contracts in much the same way as an 
individual, subject, however, to the four rules following:— 

1. A contract ultra vires the company is wholly void and cannot he 

enforced or ratified. See supra, pp. 55 to 57. 

2. A contract which is uUra vires the directors, but not ultra vires the 

company, is invalid, unless and until it is ratified by the 
shareholders (Grant v. United Kingdom Switchback Railways 
Co., 40 C. D. 135), and even without such ratification it may, 
under certain circumstances, be binding on the company 
by virtue of the rule of estoppel recognized in Royal British 
Bank v. Turquand. Supra, p. 36. 

3. A contract made before the incorporation of a company by some 

person professing to act on its behalf cannot be ratified by the 
company after its incorporation. Kelner v. Baxter, L. R. 2 
C. P. 174; Empress Engineering Co., 16 Ch. D. 125; Natal Land , 
dc. Co. v. Pauline Colliery, dc. Syndicate, (1904) A. C. 120; 
North Sydney Investment, dc. Co. v. Higgins , (1899) A. C. 263; 
Bagot Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., (1902) 
1 Ch. 146. 

4. A company cannot make a binding contract until it is entitled to 

commence business. See supra, p. 48. 

Where a contract has been made before incorporation, there is nothing 
to prevent the company, when incorporated, from entering into a new 
contract to carry into effect the terms of the pre-incorporation contract. 
Howard v. Patent Ivory Co., 38 Ch. D. 158; In re Dale and Plant (1889), 
61 L. T. 206; Natal Land Co. v. Pauline Colliery Syndicate, supra . 
Sometimes the contract is made before incorporation with some person 
purporting to act as trustee for the company. In this case also it is 
usual to make a fresh contract after incorporation. Mere acting on the 
old contract does not make it binding on the company (Re Northumber¬ 
land Hotel Co., 33 Ch. D. 16), though it may give the trustee the right 
to indemnity. Hardoon v. Bdilios, (1901) A. C. 118. Merely taking 
the benefit of a pre-incorporation contract does not bind the company 
to fulfil the obligations of that contract. Re Northumberland Hotel Co., 
8 upra ; Rotherham Alum, dc. Co., 25 Ch. D. 103; Clinton's Claim, 
(1908) 2 Ch. 515, overruling English and Colonial Produce Co., (1906) 
2 Ch. 435. 


1. Contract 
ultra vires 
company. 

2. Contract 
ultra vires 
directors but 
not company 


3. Contracts 
made for com¬ 
pany before 
incorpora¬ 
tion. 
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Kulc 4 (above) is contained m sect, 94 (4) of the Act of 1929, which 
runs as follows*— 

(4) “ Any conti act made by a company befoie the date at which it i a 
entitled to commence business shall be provisional only, and shall not 
Ilk binding on the t ompany until that date, and on that date it shall 
become binding ” 

“ Provisional ” here means that the conti act is to be lead as it it 
cuntamed a provision that it shall not be binding on the company 
unless and until the company becomes entitled to commence business 
Be Otto Electrical Manufacturing Co , Jenkins case, (1906) 2 Oh 390 
Private companies and companies icgistered pnor to 1st Januaiy, 
1901, and companies registered before 1st July, 1908, which have 
not issued a prospectus inviting the public to subscribe for then shares 
are exempt from this piovision Sect 94 (7) 

The words ot sect 94 (4) are veiy wide and appeal to liu lud< all 
(ontracts, including contracts of membciship 
The wolds " shall be binding ” do not give any statutory sanction to 
the contract, but mean that the contract is no longoi provisional but 
complete but it is ouly good foi what it may be worth, c q , it ma\ 
still be liable to be avoided for fraud, misrepresentation, &c 
As to the conditions with which a company must comply to entitle it 
to commence business, see pp 48, 49 


Form of Contracts 

Contracts bj, According to the old common law rule a contiact to bind i c or [> n i 
fmn had to be under its common seal Modern decisions ha\< i* hvd 

Of, company. 

this rule to some extent (see South of Ireland Co v Waddle L U 4 
0 P 617), but the exigencies of business rendered a further relaxation 
of the rule desirable and this was done by sect 37 of the Companies 
Act, 1867, which is re enacted m sect 29 ot the Act of 1929 The 
result ol the tnactramt contained in that section is that a compim 
can, as a general rule, contract without seal It is sufficient if the 
contract is made by some person acting under the expiess or implied 
mthority of the company, noi need the contract, as a general rule 
Ik in writing eve n, except in the c ase of land, it is sufficient it it im idt 
by word of mouth, piovided that the person who makes it has nut hoi it > 
to make it on the company’s behalf Who is a person acting on the 
implied authority of the company, must depend on the articles of the 
comp my Usually the dnectors have express authority to act on the 
company’s behalf, and they can, therefore, on the company’s behalf, 
make coatruis So, too, if they appoint a manager or othei official, 
he may be given authority by some resolution of the board, or hv un 
instiumcnt under the company’s seal. See Beer v London and Pans 
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Hotel Co., 20 Eq, 412; Browning v. Cheat Central Mining Co, of Devon t 
Ltd., 5 H, & N. 856; Land Credit Co. t 4 Ch. App. 460, 

But the mere appointment of a manager by directors, under a power 
for that purpose, will only operate as a delegation to such manager of 
the ordinary commercial business of the company. CarhneWs case, 
L. B. 9 Oh. App. 691. 

In contracts by a company acting by its agents, the better fuim is 
for the company to be made a party by its corporate name, the contract 
being signed by the agents on bchali of the company. No personal 
liability under the contract can attach to the agents where they sign 
“on behalf” of the company. Gadd v. Houghton, 1 Ex. D. 357; and 
see p. 195 et seq. 


Contracts under Seal 

\> to the form which a contract to bo sealed on behalf oi a company 
should take, such a contract will be expressed thus: An agreement 

made tins — of-between The-Company, Limited, of the one 

part, and A. B., of the other part, and it will provide that “the said 
company shall [do so-and-so] and that the said A B shall [do so-and- 
so] ” and will conclude, As witness the common seal ol the company 
and the hand [and seal] of the said A B., the day and year first above 
vwitten 


Signed Contracts 

At to the form which a contract to be signed on behalf of a company 
should take, the company by its coiporatc name should bp made a 

puity to it thus: “ between the-Company, Limited, of the one 

part, and A. B. of the other pait,” or it may be " between N. ot - 

on behalf of the-Company, Limited, of the one part, and A. B. of 

-of the other part.” 

In any case care must be taken to show on the face of the contract 
that the person who Higns it is acting for, or on account or on behalf ot, 
the company, by inserting words to that effect in the description of the 
paities, or in the body of the agreement, or in connection with the 
signature. Any of these places will do. See Gadd v. Houghton , 1 

Ex. Div. 357. If the words “ for the-Company, Ltd.” are written 

or printed immediately above or below or opposite the signature, that 
is sufficient. 

For the purposes of the Moneylenders Act, 1927, a memorandum 
signed by a director and secretary “for and on behalf of” the 
company is “ signed personally by the borrower. 99 Re British Gainer 
0938) Ch. 240. 


ContraoU 
under seal. 


Conti acts, 
where to be 
signed only. 
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Oral Contneta 

Where it is cleared to make an oral agreement, the person who is to 
make it on behalf of the company must have on express or implied 
authoiity, and then a contract made by word of mouth between him 
and the other party will bind the company, subject, of course, to the 
provisions of the Statute of Frauds, the Sale of OoodB Act, 1893, 
and the Law of Property Act, 1925, which require that certain agree¬ 
ments shall be in writing signed by the party to be charged. Sect 4 
of the Statute of Frauds (replaced as to contracts relating to land by 
sect. 40 of the Law of Property Act, 1925) deals with various agree¬ 
ment, and, in particular guarantees, contracts for sale of lands oi 
any interest in or concerning the same, and agreements not to be 
performed within the space of a year from the making thereof. In 
such eases no action is to be brought unless the agreement on whidi 
such action shall be brought or some memorandum oi note thereof 
shall be in wilting and signed by the party to be charged therewith, or 
some other person thereunto authorized. It may be noted, however, 
that “ the statute in this part of it does not say that unlesb those 
requisitions are complied with, the contract shall be ^id but merely 
that no action shall be brought upon it.” Per Jervis, C. JL, Leroux 
v. Brown (1852), 12 C. B. 801, at p. 824; Hoyle v. Hoyle, (1893) 1 Ch 84 
Accordingly, an agreement in relation to such matters is not \oul 
because it is not in writing, and it can be enforced against the company 
if, by any moans, an admission of the terms of the agreement signed 
by some duly authorized agent of the company can be produced m 
evidence. Thus, a proposal in writing accepted orally is a sufficient 
memorandum as againsl the proposer (Reuss v. Picksley , L R. 1 Ex 
342); so a letter from the company to its own solicitoi mentioning 
the terms of the contract made is sufficient (see Qibson v. Holland, 
L. R. I C. P. 1); or a letter to an agent of the person sought to he 
charged. Bailey v. Smeting, 9 C. B. N. S. 843. A record of the 
terms of the contract m the minutes signed by the chairman mat 
also suffice (see Jones v. Victoria Graving Dock (1877), 2 Q. B. D 314, 
Queensland , <kc. Co., (1894) 3 Ch. 181), or part performance un 
equivocally referable to the contract. Wilson v. West Hartlepool 
Rail Co., 2 De G. J, & S. at pp. 475 and 492; Howard v. Patent Ivory Co 
(1888), 38 Ch. D. 163. “ The Court,” as Bowen, L. J., said (Hoyle i 
Hoyle, (1893) 1 Ch. 99), “ is not in quest of the intention of the parties, 
but only of evidence under the hand of one of the parties to the contract 
that he has entered into it.” 

As to delivering to the Registrar particulars of an oral contract for 
the issue of paid-up or partly paid-up shares for a consideration other 
than cash, see sect. 42 (2) of the Act, and supra t p. 106. 
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CHAPTER XXVII 


THE COMMON SEAL 


lo have a common seal is incidental to a corporal ion (Sutton 9 s Hospital The right to a 
case, 10 Rep. SO b); and sect. 13 (2) of the Act of 1929 expressly comai<,l > #eft h 
declares that a company incorporated under that Act is to have a seal, 
and, by sect. 93 (1) (b) of the same Act, the company is required to have 
its name “ engraven in legible characters on its seal.” 

The right to use the seal of the company for Ihe purposes of its Who ran use. 
business is usually vested in the directors. Occasionally the power is 
^ osted in them by express words, but, more usually, their power arises 
fiom the terms of a general clause enabling them to exercise all the 
powers of the company (see, for example, clause 67 of Table A.). It 
has been laid down that the executive of the company is, primd facie , 
entitled 1 o use the common seal. Earned 9 s Banking Co ., 3 Ch. App. 105. 

As to contracts under seal, sect. 29 of the Act enables a company, Contract* not 
as a general rule, to contract withoul seal; it need only contract under undftr «•*!• 
seal where a private person would have to do so, e.g. } in the case of a 
covenant or of a bond. 

Conveyances, leases, certificates, &o., are not affected by this section, Conveyance*, 
and where in the ease of an individual a seal is requisite, it is requisite Ao ’ 
in the case of a company. 

Thus, to convey freehold properly, and to assign or surrender lease¬ 
hold property, or to give a power of attorney, a seal is requisite. And 
a seal is requisite for some instruments in order to obtain certain 
statutory advantages, e.g., in the case of a certificate of title to shares 
(sect. 68 of the Act); in the case of a share warrant (sect. 70 (1) of 
the Act); and in the Law of Property Act, 1925, various statutory 
incidents are annexed to deeds. 

Where the articles contain special provisions as to the affixing of 
the seal, e.g tJ that the instrument must also be signed by two directors, 
those who deal with the company are bound to see that the document 
on the faoe of it accords with the articles; but as to deeds, see sect. 74 
of the Law of Property Act, 1925, supra, p. 36. 

If the instrument is on the face of it regular, persons dealing with 
the company have a right to presume that the seal so affixed has been 
duly affixed, that the directors were duly appointed and their signatures 
duly made (County Life Assurance Co., L. R. 5 Ch. App. 288; Mahony 


Regulation* 
u to use of 


Presumption 
of validity. 
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v. East Holyfori Mining Co. t L. R. 7 H. L, 869); and the burden of 
proving the contrary rests with those who allege it. Clarke v. Imperial 
Gas , Ac. Co.,4B. & Ad. 315; Hilly. Manchester, Ac. Co., 5B.&Ad.866 

This is a corollary from the rule in Royal British Bank v. Turqmnd , 
supra, p. 36. See County of Gloucester Bank v. Rudry, Ac. Co. y (1895) 

1 Ch. 629 In the latter case the seal had been irregularly affixed to 
an instrument, hut the company was held bound by it, for the instru¬ 
ment appeared to he in accordance with the articles, and the irregularity 
was only in regaid to the “ mdoni ’’ management, with which an outsider 
cannot he acquainted On the other hand, it has been held in a later 
case, distinguishing County of Gloucester Bank v. Rudry, Ac Co , that 
it the seal is affixed fraudulently by the secretary foi his own private 
ends, the t ompany is not estopped. ( Ruben \. Great Futgall Co , (1906) 
A 0 439). Where the presumption does not apply, as in the case of a 
non-tradmg corporation, an instrument to which the seal has been 
irregularly affixed is jnopeiative Bank oj Ireland v Evans’ Trustees , 
511 L. 0.389. Mayor of the Staple v Bank of England. 21 Q B D 160 
and w London Freehold Land Co v. Rnfjiehl, (1R97) 2 Oh 608. 

Delivery of A deed to be effective must be Bealed and delivered; but, m the < 

n^redfrom a corporation, the affixing of the seal impoits delivery. “ Le fait 

a corporatic a. d*un corporation ne besoign aseun deliver v mes Imposition del common 
scale done perfection a] ces sans aseun delivene " Rol Abi. Faits, 23 
(I), 50; and see Comyns’ Digest, Fact A (3), that “ a common seal fixed 
to the deed of a coiporation is tantamount to a delivery ” Oruis< b 
D igest, 4th ed., vol. 4, 28, is to the same effect Accordingly, whilst 
in the case of u private individual it is usual to add an attestation 
clause to the effect that the instrument was “signed, sealed, and 
delivered ” m the presence of the witness, in the case of a company 
the clause merely states that “ the common seal was affixed hereto 
in the presence of-and- ” 

Pnmd facte, therefore, if the common seal is duly affixed to a deed 
it becomes operative (Loudon Freehold , Ac Co. v. SuffieU, (1897) 

2 Ch. 60ft), and it rests with those who allege the contraiy to establish 
the fact. 

Nevertheless, a corporation can execute a deed in earn w, i.e., can 
seal it subject to a condition suspending its efficacy. 

As Lord Cranworth said in Xenos v. Wickham , L. R. 2 H. L. 310, 
at pp. 323, 324: “ The efficacy of a deed depends on its being sealed 
and delivered by the maker of it, not on his ceasing to retain possession 
of it. This, as a general proposition of law, cannot be controverted. 
It is not affected by the circumstances that the maker may so deliver 
it as to suspend or qualify its binding effect. He may declare that it 
shall have no effect until a certain time has arrived, or until some 
condition has been performed; but when the time has arrived, or the 
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condition has been performed, the delivery becomes absolute, and the 
maker of the deed is absolutely bound by it, whether he has parted 
with the possession or not. Until the specified time has arrived, or 
the condition has been performed, tie instrument is not a deed. It 
is u mere escrow. ... I know of nothing intermediate between a 
deed and an escrow ” 

Whether n document sealed by u company was or was not intended 
to operate as a (complete and operative instrument, or as an escrow, 
depends on the intention of the parties as expressed or implied. See 
Derby Canal Co. v. Wibnot (1808), 9 East, 360, where the company’s 
seal was affixed to a conveyance; hut the clerk was directed to retain 
it until certain accounts were adjusted. Lord Ellenborough, C. J., 
and the rest of the Court, held that, “ in order to give it effect, the 
affixing of the Neal must be done with intent to pass the estate; otherwise 
it operates no more than a feoffment would do without livery of seisin; 
whereas here, though the seal was directed to be and was affixed to the 
instrument for form, yet it was with a reservation of any present effect 
to pass the title out of the company, as they do not choose to deliver 
over the possession of the conveyance till tlie accounts were settled 
between them and the purchaser.” See, too. Mowatt v. Castle Steel Ac. 
Co., 34 Ch. D. 58, in which the Court found as a fact that debentures to 
bearer sealed by the company had not in fact been delivered, and held 
them void in consequence. It is quite consistent with this, however, 
that the company may be estopped from setting up non-delivery where 
an instrument under the seal is taken in good faith. County of Gloucester 
Rank v. Rvdry, Ac. Co., (1895) I Ch. 629. And see Roberts v. Security 
(h, (1897) 1 Q. B. Ill, and London Freehold , Ac. Co. v. Suffield, supra ; 
that the onus of proving that a deed duly sealed was only executed in 
escrow rests with those who so assert. 

A document to which thp seal is affixed is not necessarily a deed; 
thus a certificate of title to shares is not a deed ( The Queeib v. Morton , 
L. R. 2 C. C. R. 22; South London Greyhound Racecourses, Ltd. v. Wake 
(1931) 1 Ch. 496, at p. 503); but it would seem that every contrail 
under the seal is a deed, save only that, by the Bills of Exchange Act 
1882, s. 91, a corporation is empowered to seal, instead of signing, 
acceptances, indorsements and the like. 

Besides its common seal, a company may, under sect. 32 of the 
Act, obtain power to have an official seal for use abroad; and, under 
sect. 31 of the Act, it can authorize any person, as the attorney of the 
company, to execute, under his seal, deeds outside the United Kingdom 


Whether 
Healed docu¬ 
ment a deed. 
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CHAPTER XXVIII 

SECRETARY AND OTHER OFFICIALS 

Appointment and Remuneration of Secretary 

Almost eveiy going company lias always had a secietary The ai tides 
sometimes contain a c lausc declaring who shall be the first secretary In 
any case a resolution is usually passed appointing a senetan and stating 
his remuneration, and, if the terms of appointment are special, the 
agreement in regaid theieto is g< neralb put in writing R) sect 26 of 
the Companies Act of 1947 every company must ha\e a director and a 
secretary, and a sole diiectoi shall not also be sccretaiy 

By M j ct 27 of the Act of 1947 a comp.un must include in (lie jegistei 
of dnccloisthe namt and address and unv fojnitr name oi the suretan, 
oj, if the secietaiy is a coipjnation, its (oipoiate name and legisteicd 
oi principal office 

A. i(turn must Ik made within louilci n d*i\s (sect 27 (5)) 

A secietaiy is generally remuneiated bv a fixed salan 

Duties 

The duties of the secietarj vaiy with the size and nature of Ihf 
company and the terms of the airangement made with him But m 
the ordinary course he is piesent at all meetings of the compam, and 
of the directors, and makes proper minutes of proceedings thereat, 
issues, under the direction of the board, all necessary notices to 
members and others, conducts all conespondence with shaichobhis 
m regard to calls, transfers, forfeiture and otherwise, keeps the books 
of the company, or such of them as relate to the internal business 
of the company, eg, the register of members, the share ledger, the 
transfer book, the register of mortgages, certifies transfers, &c , &c 
He also makes all necessaiy returns to the Registrar of Companies 
Where the same person js secretary to two companies, A and B, 
knowledge acquired elsewhere by him as secretary of A. Company is 
not to be treated as knowledge by him as secretary of B. Company, 
unless there is a duty to communicate the knowledge Be Fenwick, 
Stobojrt A Co, Deep Sea Fishery Co.'s Clam , (1902) 1 Ch 507, and see 
p. 238 


Powers 

A secretary, as such, has no authority to bind the company by 
contract or to make representations as to the company’s affairs to induce 
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people to take shares so as to bind the company (Barnett, do. Co. v. 
South London Tramways Co., 18 Q. B. D. 815) ; or to register a transfer 
until passed by the directors ( Ohida Mines, Ltd. v, Anderson, 22 Times 
L. R. 27); he can “ certify " a transfer. By sect. 70 of the Act of 1947 
the certification is to be taken as a representation by the company 
that there have been produced to the company such documents as on 
the face of them show a prirndfade title to the shares in the transferor, 
but not as a representation that the transferor has any title to the 
shares. The company may be liable if a false certification its made 
fraudulently or negligently. This section alters the law as luid down 
m George Whitcchnrch, Ltd. v. Cavanayh, (1902) A. (\ 117, and 
Kleinwort , Sons & Co. Associated Automatic Corporation , W. N. 
(1934) 65. 

Where a secrctaiy was held out as a person to answer certain inquiries, 
it was held that the company incurred no liability for untrue answers 
if made by the secretary, not acting for the company, but for his own 
private ends. British Mutual Bank \. Charnwood Forest Rail., 
18 Q. B. D. 714, and in a subsequent case ol Ruben v. Great Fingatt 
Consolidated , (1906) A. (\ 439, the House of Lords held the same 
principle to be applicable to a share certificate to which the secretary 
had fraudulently, lor his pm ate ends, affixed the seal of the company 
and forged the signatures ot the directors. The company might, how- 
evei, be liable in an action for deceit if the secretary was acting in the 
course of his employment, though the fraud was committed for bis 
own benefit. Lloyd v. Grace, South d- Co., (1912) A (\ 7i(i Sec also 
as to cheques with torged signatures of directors, Kepitigalla Rubber 
Estates v. National Bank of India. 25 T. L. JR. 402. 

Where a dnector advanced money foi the benefit of a company at 
the request of the secretary, without the authority of a properly 
constituted board of directors, he waR held not to be entitled to recover 
the mouey advanced. Re Cleadon Trust, (1939) Ch. 286. 

A secretary, as such, has no power to convene a general meeting 
(see p. 151), or to strike a name off the register of members (Wheatcrofl's 
cose, 29 L. T. 324), or to pass and register a transfer not approved by 
the directors. Chida Mines v. Anderson , supra. In that case the 
secretary registered the transferee, and afterwards the directors refused 
to pass the transfer. 


Liability 

A company’s secretary iR liable to heavy punishment for falsifying Liability, 
any books or documents of the company. Sect. 272 of the Act. And 
he may incur liability and penalties under the Act in the following 
cases amongst others: sect. 15 (2) (statutory declaration to obtain 
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certificate ot incorporation); sect. 94 (1) (c) (statutory declaration for 
company commencing business), sect 110 (1) (signing the annual list 
of members and summary), and seel 42 (3) (return of allotments) 
He is also liable tor misfeasance if he receives an improper commission 
Barrow’s case, 28 W R 341, McKay's case, 2 Ch D 1 But a secretary 
is m a very differ* nt posit ion to due (tors, and is not to be fixed pc rsonally 
with liability lor a misapplication by them of the company's funds, 
though he may have known all about it Joint Stod Discount Co v 
Broun (1869), 8 Eq 396 

A s< t re tary sued foi negligence ma\ set up the Statute of Limitations 
Mumapal Freehold Land Co \ Polhngton (1890), 63 L T 243 

A suntan is an ‘Oflim of tin companv (su t 122 (1) of tlit 
Act of 1947) 


Appointment of Secretary and Other Officers 


Appointment 
of officers 
and agentH 


\.n appointment ot an ofhcei b> i company is tommonh m ieh b\ 
lnstiumcnt in writing piiisumt to sect 29 of the Act of 1929 and tin 
corn sc is a bptter one than placing reliance for the purpose, as is sunn 
times done, on the articles of association, foi an appointment mido by 
the articles is not, it seems, a contract m writing bv the company at ill 
though it may be held to evidence the terms on which the company 
has agree d to employ the offic er or agent Eley \ Positive Government 
&c Co , 1 Ex D 88, Rotherham Co 25 Cli D 103, and see supra 
pp 31, 32 Moreoxu special stipulations are usually iequircd on such 
appointment, and they cannot bo so convemcnth inserted in the ait idea 
as in a formal agi cement for employment 


Specific It is i caidmal doctrine of equity that specific peifoimanct of i 

performance. con t ra( j f or pejsonil semcc will not be orden d Stodet \ Brockltbanl , 
3 M k Cl 250, Mait \ Himalaya Tea Co , 1 Eq 411 Service under 
coercion can never be satisfactory Thus, specific performance of a 
contract to employ a managing direeloi was refused in Bainbridqe v 
Smith, 41 Ch D 462, though a contiact giving power to nominate 
directors was enioued in British Murac Syndicate, (1915) 2 Ch 18b 
and sec p 41 mpra Wheic theie is a negative stipulation that an 
employee will not engage elsewhere, the Court will giant an injunction 
to restrain a bieach thereof Lumley v Wagner, 1 De Gr M & G 604 
To found this nmedy by injunction, however, the companv must put 
m the contiact a deal negative covenant or woids amounting thereto 
Whttmod Chemical Co v Hardman , (1891) 2 Ch 416 

Bitnmasal In the absent e of expiess provision -that is, unless he has consente d 

to forego it an employee is entitled to reasonable notice of dismissal, 
or to compensation m lieu thereoi (Creen v Wnght, 1 0 P D 592) 
but there are cettam things—going to the root of the contract—tor 
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which an employee may be dismissed summarily and without notice; 
for instance, wilful disobedience to any lawful order of the company 
(Spain v. Arnott, 2 Stark. 250; Amor v. Fearon , 9 A. & E. 548), mis¬ 
conduct (Pearce v. Foster , 17 Q. B. D. 536; Boston Beep Sea v. ^wseH, 
39 Ch. D. 339), incompetence or permanent disability (Harrner v. 
Cornelius , 5 0. B. (N. S.) 236), speculating on the Stock Exchange 
(Pearce v. Foster , 17 Q, B. D. 53G), or even an acl of forgetfulness by an 
employee, if it has, or is calculated to have, serious results, may justify 
dismissal without notice. Baxter v. London and County Printing 
Works , (1899) 1 Q. B. 901. 

Where a servant is wrongfully dismissed from his employment, the 
damages for dismissal cannot include compensation for the manner of 
the dismissal. Addis v. Gramophone Co (1909) A. (J. 188. 

Where power iR reserved to the company at its absolute discretion to 
determine the engagement at an earlier date than that fixed, proper 
notice of the company’s intention to terminate must be given. Africm 
Association and Allen , (1910) 1 K. B. 396. 

An officer who accepts an incompatible office, by doing so primd 
facie vacates his original office: see p. 181, supra. 

An order for winding up is equivalent to dismissal (Chapmans case , 
1 Eq. 346), and so is the appointment by the O.mrl of a receiver and 
manager in a debenture action (Rrid v. Explosives , 19 Q. B. D. 264); 
and in most eases voluntary winding up operates in like manner. 
In Midland Counties District Bank , (1905) 1 Oli. 357, it was held that the 
mere fact of voluntary winding up did not so operate; but in Reigate v. 
Union Manufacturing Co., (1918) 1 K. B. 592 (C. A.), voluntary winding 
up coupled with a sale of the company’s business was held to operate 
as a dismissal. 

Where an appointment is made for a fixed period, it becomes a 
question of construction whether there is a do'.nite agreement by the 
company to provide employment for the period named, in which case 
no term will be implied authorizing the company to discontinue its 
business. Turner v. Goldsmith , (1891) J Q. B. 544; Ogdens v. Nelson, 
(1905) A. C. 109; Reigate v. Union Manufacturing Cosupra; Fowler v. 
Commercial Timber Co., (1930) 2 K. B. 1 (where the plaintiff had himself 
voted for voluntary liquidation); Shirkin' v. Southern Foundries 
(1926), (1939) 2 K. B. 206. If there is no such definite agreement to 
provide employment, the Court will not, as a rule, imply a term that 
the company will not discontinue its business. Rhodes v. Forwood , 
1 App. Gas. 256; Lazarus v. Cairn Line, 106 L. T. 378: Railway and 
Electric Co.. 38 Oh. D. 597; Hamlyn d" To. v. Wood. (1891) 2 Q. B. 488. 

A person who is appointed to be governing director for life by the 
articles is not entitled to damages on the voluntary winding up of the 
company. Re Farrer , (1937), Ch. 352. 
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As to the measure of damages, see Me Gramophone Records , Idi., 
W. N. (1930) 42, and fle TF. fi. Snow & Co., Ltd., W. N. (1930) 68, 
where it was held that a provision fixing the amount of the damages 
could not be relied upon where the amount fixed might be much more 
than the loss suffeied If a company by winding up disables itself 
from cairvmg out its baigam to contmuo an employee in its employ¬ 
ment, it cannot hold him to his share of the bargain not to compete in 
business with the company Measures Bros , Ltd \ Measures , (1910) 
2 Oh. 248 (C. A.). 

An employee oi ex-employee may genmlly be not mined bv in¬ 
junction fiom mealing tiwle seciets Merrywcathei \ Moote, (1892) 
2 Oh 518, Robb v. Green, (1895) 2 Q B. 315 
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CHAPTER XXIX 

BILES OV EXCHANGE AND PROMISSORY NOTES 

Company’s Power to Issue 

Whether a company can make, accept, indorse, or issue bills of 
exchange, promissory notes, and other negotiable instruments depends 
on its objects; it cannot issue such instruments unless it has an express 
or implied power given to it by its memorandum. In the case oi a 
trading company there is an implied power to accept and issue bills 
and note.s as there is to bonow—business convenience requires it— 
and there are other commcicial concerns which may also have an 
implied power. See Re Peruvian Rail Co. (1867), L. R. 2 Ch. App. 62.1 
But usually the memorandum of association contains express powei. 
The following are cases in which it has been held that companies had 
no such implied power, and illustrates the inconvenience of relying on 
an implied power :—Bramah v. Roberts, 3 Bing. N. C. 963 (a gas com¬ 
pany): Dickinson v. Valpy, in B. & C. 128 (a mining company); Steele 
\. Hamer , 14 M. & W. 831 (a cemetery company); Bateman \. Mid- 
Wales Rail. Co. (1866), L. R. 1 C. P. 499 (a railway compuuy). 


Acceptance by Director in Name of Company 

Sect. 3U of the Act enacts that a bill of exchange or promissory 
note shall be deemed to have been made, accepted, or endorsed on 
behalf of a company if made, accepted, or endorsed in the name or 
by or on behalf or on account of the company, by any person acting 
under its authority. 

Thus, in order to accept a bill, all that is necessary is to authorize 
one of the directors, or the secretary, or someone else, to sign the 
acceptance on behalf of the company and then let the acceptance be in 
these terms:— 

Accepted 

For the - Company, Limited, and by its authority; 

payable at, &c. 

Countersigned: N., Secretary. 


Express sad 

implied 

powers. 


How bilk 
accepted &•> 


g |> Director!. 
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A bill may be:— 

i. 8. d. London, 1 st March, 1876. 

Three months after date, pay to-, or order, one hundred 

pounds, value received. 


To Mr.-. 


For the- 


Company, Limited. 


A. 

B. 


} 


Directors 


A bill drawn on a company ought to be addressed to the company 

thus: “ To the-Company, Limited,” not “ To the Directors of the 

-Company, Limited.” 


Aooeptanoes 
under seal. 


A promissory note may be:— 

Three months after date, The-Company, Limited, 

promises to pay to -, or order, the sum of-, value 

received. 

For, &c. [as above]. 

An indorsement may be:— 

Pay to-, or order. 

For, Ac. [as above]. 


A cheque can be signed in the same way. 

A bill, note, cheque, or indorsement may be accepted, drawn, or 
made on behalf of a company, by any person who has the necessary 
authority. 

Under sect. 91 of the Bills of Exchange Act, 1882, it is provided 
that: “In the case of a corporation where . . . any instrument in 
writing is required to be signed, it is sufficient if the instrument in 
writing be sealed with the corporate seal.” Accordingly, if preferred, 
an acceptance can be in this form:— 


Accepted 

Payable at the-Bank, Limited. 

As witness the common seal of the-Company, Limited. 

A promissory note runs in this form:— 

The-Company, Limited, hereby promises to pay to 

-of- ; on the-day of-next, the sum of £-■ 

As witness the common seal of the said company this —- 
day of-. 

Danger of In relation to bills of exchange and promissory notes the provisions of 
fitting the sect 93 [ij ( c ) of the Act must be borne in mind, and accordingly the true 
‘' limited,” name of the company must appear, and particularly the word “ limited ” 
must not be omitted. Any breach of this enactment involves heavy 
Borreetly. penalties, and, what is more, may impose personal liability on the 
directors. See the concluding words of the section. Atkins dt Co . v. 
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Wardle (1689), 61 L. T, 23, is aa instance in' which directors were held 
personally liable on a bill which did not state the name of a company 
correctly; and see Penrose v. Martyr (1858), E. B. & E. 499, in which 
a bill addressed to a company omitted the word “ limited ” in describing 
it. It was accepted by “ J. M., Secretary to the company,” and it 
was held that he was personally liable. See also Nassau Steam Press 
v. Tyler y 70 L. T. 376, where the directors described the company by 
a wrong name and were hold personally liable. But directors were 
held not personally liable where, owing to the length of the rubber 
stamp employed, the word “limited ” overlapped the paper aud did 
not appear. Dertnatme Co. v. Ashworth (1905), 25 T. L. R. 510. 

As to the importance of using the words “ for ” or “ on account ol ” “ Km ” the 
the company, sec supra, pp. 260, 261, and sect.. 26 of the Bills of C0Ui ^ n y* 
Exchange Act, 1882. A note in the form “ We, the directors of the A. 

Company, Limited, promise to pay,” &r., signed by the chairman and 
three other directors, with the seal of the company in the corner, was 
held to bind the directors personally. Dutton v. Marsh, L. R. 6 Q. B. 

,161. A bill accepted in the form “ H. I. and R. M., Directors, Fashions 
Fair Exhibition, Ltd.,” and indorsed at the request of the plaintiff 
by the directors, “ Fashions Fair Exhibition, Ltd.: H. 1. and R. M., 

Directors,” was held in the circumstances to render the directors liable 
as indorscis. Elliott v. Bax Ironside, (1925) 2 K. B. 301. But where a 
promissory note was framed thus, “ l, - -, piomise to pay to Mr. C. 
the sum of £300, J. II. 8., 4c., Ltd., J. H. 8.. Managing DirectoV it was 
held that J. H. 8. was not personally liable. Chapman v. Smethurst , 

(1909) 1 K. B. 927 (0. A.), learning (1909) 1 K. B. 73. 

Where a managing director signed a bill on behalf of the company Acting under 
without any authority to do so, it was held that the company was authority, 
bound to a person taking the bill in due course. Dey v. Pullinger 
Engineering Co., (1921) 1 K. B. 77; dissenting from Premier Industrial 
Bank v. Carlton Co., (1909) 1 K. B. 106. 
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CHAPTER XXX 

BORROWING POWERS 

Most companies, like individuals, require to borrow from time to 
time foi the exigencies of their business To entitle a company to 
borrow it must ha\e power to bonw given to it by its constitution 
Whethu a company under the Act has or has not such a powei will 
depend on the objects specified in its memorandum of association It 
these objects comprise, as they usually do, an cxpiess power to bonow, 
theie is of course no question, but it is not always necessary to find an 
express power It is sufficient if there is an implied power An implied 
powei arises whenevei the objects aie such that a power to borrow mav 
fanlv bi regarded as incidental to the company’s objects This is the 
case with a trading company It has—it must have- as incidental to 
carrying on its business, an implied power to bonow (Bryon \ 
Metropolitan, dee Co , 3 D< G & J 123, Ki part c City Bank (1808) 
L II 3 Oh App 758, Gennal AuUion, <&t Co v Smith, (1891) 3 Oh 
432), but in itguid to non-trading companies, there must be something 
in the memorandum oi articles to show expressly or mfeientiftlfy that 
the company is to have power to borrow, for a company, as we hau 
scon already (p 50), under the Act, is a statutory corporation with 
limited powers In the case of The Queen v Sir Charles Reed, 5 Q B I) 
483, Cotton, L J , obsei ved, at pp 488 and 489 “ It was said that e\ < i v 
coiporation, unless restricted by its act of incorporation, has the same 
powu as an individual to enter into contracts, including that of bonow 
ing mone ^ In our opinion this contention cannot bo mamtaim d 
The powei of a corpoiation established for certain specified purpose 
must depend upon what those purposes are, and except so far a6 it li is 
express power given to it, it will ha\e such powers only as are necessan 
for the purpose of enabling it in a reasonable and proper way to discharge 
the duties, or fulfil the puiposes for which it was constituted . A 
trading corporation stands, as regards an implied power of borrowing, 
in a 'very different position.” See also Baroness Wenlock v Rvuer Dee 
10 App Oas 359 If a company has no power by its constitution to 
borrow, it can remedy the defect by taking such a power, or extending 
it if its existing power is unduly limited, by special resolution The 
sanction of the Court is not required, but an application can he made 
to tlii' Court to cancel the alteration See sect 76 of the Act of 1947 
Appendix, p 689, mfra 
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Limit of Borrowing Powers 

Sometimes, though rarely, the memorandum of association Limits How tanow. 
the borrowing powers to a specific sum, or to a sum not exceeding the 
paid-up capital; but in ninety-nine cases out of a hundred there is no 
limit in the memorandum, and there is nothing whatever in the Act 
itself to limit borrowing powers. If, therefore, the company has 
express or implied power to borrow, it may from time to time borrow 
as much as it wants, subject to any restrictions in its articles. 

Usually the articles authorize the directors to exercise the company’s Bound by 
borrowing powers. This authority may be given in two ways: either rosuktKw** 
generally b} r a clause empowering the directors to exercise all 
such poweis as may be exorcised by the company, and arc not by the 
articles or by statute expressly directed or required to bo exercised or 
done by the company in general meeting (see Clause 67 of Table A.), 
or by a special clause empowering the directors to borrow or raise 
money; but it is not uncommon to provide that the directors shall not 
borrow more than a specified sum without the sanction of a general 
meeting. In considering the powers o: 1 the directors to borrow, it is 
not, therefore, necessary to find an express power for them to borrow; 
it is sufficient if the company has power, and the articles contain a 
clause like Clause 67 of Table A., vesting in the directors the general 
powers of the company. See Patent File Co L. R 6 Ch. App. 83, and 
Anglo-Danubian Co ., 20 Eq, 339. The 1 Rules of the Stock Exchange 
require that the borrowing power of directors be limited by the articles 
to a reasonable amount. 


Security 

Where a company has power to borrow, it has, as incidental thereto, Power to 
power to secure the repayment of borrowed money by mortgage or 8 ,vese0UI 
cliaige of all or any or its property, real or personal, present or future. 
Australian , dtc. Co, v, Mounscy , 4 K. & J. 733; Patent File Co., L. R. 

6 Ch. App. 83. 


Power to Mortgage uncalled Capital 

At one time it was thought that a power to borrow did not include Uncalled 
a right to mortgage or charge uncalled capital (Stanley's case , 4 Dc U. 0 f 

J. & S. 407); but in 1875, Jesse], M. R., decided that a mortgage of 
uncalled capital was allowable where the company’s articles of associa¬ 
tion gave the power, and there was nothing in the memorandum of 
association to the contrary (Re Phoenix Bessemer Co., 44 L. J. Ch. 683; 

32 L. T. 854); and accordingly, in the first edition of the author’s work 
on Company Precedents, published in 1877, and in all s'lbscquriil 
editions, the author, after referring to this decision, gave foims of 
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debentures charging the company’s undertaking and its uncalled capital 
for the time being. Doubts having been raised as to the validity of such 
a mortgage, the matter was considered in the Court of Appeal in Re 
Pyle Works , 44 Ch. D. 534, and it was held that Re Phoenix Bessemer 
Co. was well decided. Subsequently the same question came before 
the Judicial Committee of the Privy Council, and it was again held 
that if there is power in the memorandum, or power in the articles 
and nothing in the memorandum to the contrary, uncalled capital can 
be effectually charged. Newton v. The Debenture Holders of Anglo- 
Australian , Ac. Co., (1895) A. C. 244. But “if the memorandum 
when authorizing certain charges, has omitted to authorize a charge on 
uncalled capital, the omission may imply a prohibition.” Per Lord 
Macnaghten, 8. C., p. 249. 

It is not essential that a power to mortgage uncalled capital or future 
calls should be given in terms by the articles; something less may be 
sufficient; thus a power in the memorandum to mortgage the property 
and rights of the company is sufficient. Howard v. Patent Ivory Co., 
38 Ch. D. 156. So, too, a power to mortgage the company’s “ assets ” 
appears to be sufficient (Page v. International, Ac. Co., 68 L. T. 435); 
or to raise money “ in various modes,” or “ in such other manner as the 
company may determine ” (Jackson v. Rainford, (1896) 2 Ch. 340); or 
to raise money on “ any security of the company.” Newton v. Debenture 
Holders of Anglo-Australian, Ac. Co., supra. But a power to borrow 
on the property of the company will not authorize a charge on the com¬ 
pany’s uncalled capital, for uncalled capital is only “property” 
potentially, that is to say, when called up (Irvine v. Union Bank of 
Australia , 2 App. Cas. 366); and even the words “ property both present 
and future ” are insufficient. Streatham Estates Co., (1897) 1 Ch. 15; 
In re Russian Spratts, Ltd., (1898) 2 Ch. 149. 

A receiver cannot make culls, unless (1) the articles authorize the 
directors to delegate their power of making calls to a receiver, or 
(2) the Court orders him to make calls. The Court may also order the 
directors or (in a winding up) the liquidator to make calls and hand 
them over to the receiver. See Phoenix Bessemer Co., supra; Company 
Precedents, Part III., 15th ed., p, 698. 

A mortgage of uncalled capital does not prevent the company from 
forfeiting the shares for non-payment of calls. Re Agency Land 
and Finance Co., 20 T. L. R. 41. 

The Court of Appeal, in Bartlett v. Mayfair Property Co., (1898) 
2 Ch. 28, held that capital which, under sects. 49 or 53 of the Act of 
1929, is “ not capable of being called up except in the event and for 
the purposes of the company being wound up,” cannot be charged 
by the company under a power in its memorandum or articles to 
charge its uncalled capital. 
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This decision was strongly criticized by the author in previous 
editions (see 12th ed., p. 289 et seq.)\ but it was followed with approval 
by Buckley, J., in Re Irish Club Co., Ltd., W. N. (1906) 127, and has 
never been overruled. 


Property situate Abroad 

When a company, desirous of borrowing, holds properly abioad, ,i> 
is very commonly the case, it may have to consider how such prupeitv 
can best be made available as security. The leading principle to be 
borne m mind with regard to this is that immoveable properly is 
governed by the lex loci rei slice, and therefore to perfect the title of the 
mortgagee or chargee upon property situate abroad the local law must 
be complied with. Unless it is, the title of the moitgagee or chargee 
mav be intercepted by a Io'mI mortgage, charge, lien, or execution. It 
would be impossible here to detail the various peculiar conditions of the 
lex loci m different countries: sometimes the local law does not permit 
land to be vested in alums, or in a foreign corpoiation; sometimes it 
does not recognize trusts or a floating charge; sometimes it does not 
allow concessions to be charged or chattels to be mortgaged unless 
possession is at once taken by the mortgagee. In cases like these the 
< ompuny should perfect as far as possible the security it offers according 
to the requirements of the local law. If it is unable to do this, it may 
yet through its articles give constructive notice to all persons dealing 
with it of the charge, and so disentitle them to ignore it. Ill mi without Mortgage of 
complying with the formalities required by the local law in relation to 
mortgages or transfers, it is still competent to a company to create an 
effective charge on property belonging to it m a foreign country; foi 
the Court, exercising its equitable jurisdiction in ’personam, enforce** 
equities in regard to foreign land where the mortgagor company is 
within the jurisdiction (Penn v. Lord Baltimore (1750), 1 Ves. Sim. 

444; W. & T. L. C., 9th ed., 638; Cranstown v. Johnston (1793), 

3 Ves. 170; Mercantile, <j he. Co. v. River Plate , <&c. Co., (1892) 2 Oh. 

303; Dwler v. Amsterdamsoh Trustees Kantoor, (1902) 2 Ch. 132; 

British South Africa Co. v. De Beers , (1912) A. C. 52); and m 
determining whether there is an equity the Court regards English, 
not foreign, law, and if according to English law there is an equity, 
e -9’> if for valuable consideration a company agrees to give a 
charge on foreign property, the Court will enforce it, although the 
equity may be one not recognized by the lex loci rei sites (Ex parte 
Pollard, 4 Deac. 27; Coote v. Jecks, 13 Eq. 597; Hicks v. Powell, L. R. 

4= Ch. App. 741; Ex parte HoUhausen , L. R. 9 Ch. App. 722); but— 
and this is the danger of the situation—it will only enforce it subject 
lo any rights which may in the meanwhile have been rightfully acquired 
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under the local law of the foreign country. This is illustrated m 
Maudslay v Maudslay , Sons and Field, (1900) 1 Ch 602 There the 
debenture holders of an English company had a floating charge on its 
assets which included a Flinch debt due to the company A creditor 
of the (ompany in France attached this debt by legal process in France, 
and the Court in England held that the title of the French creditor 
must prevail against a rc cciver for the debt nture holders subsequently 
appointed See furthei, Company Precedents, Part III, 15th cd, 
p 56 etseq 


Mode of Borrowing 

A company whith has power to borrow may borrow in such manner 
as it thinks fit It cun therefore raise money on a legal mortgage of 
any specific portions of its property, or b) equitable moitgagt, eg, 
dtposit of title deeds, or by a floating chaigc on the whole undeitaking 
of the company (set further, infra , p 313 et seq ), or by bonds, oi by 
promissory nott s, or by dt bentiucs ot debent me stot k Sc< as to those, 
infra, p 290 et seq Overdrawing the compands banking aecount is 
borrowing Cvnhffe, Brooks & Co \ Blackburn Benefit Sonrty 
9 App (Vs 865 


Ultra Vires Borrowing 

Where a company has no borrowing powei or when the memo 
landum ol asRotiation fixes a limit to the boirowmg powus of the 
company—a \er) rare thing any hollowing m fht one cast and an\ 
Wiowing in excess of such limit in the othei case is ultra vtres the 
company, and securities givtn for the same are inoperatne In such 
cases th< contract is not inertly avoidable, it is absolutely ’void and 
incapable of ratification, t \ t n if < very member of the t ompany purports 
to ratify it, nor can the company make good an ultra vires borrowing 
by obtaining enlarged powers of borrowing under sect 5 of the Act 

8 o, too, if the company has unlimited powers of borrowing, but the 
directors, having only limited powers, exceed them In such a case the 

1 orrowing, being ultra vires the directors, is irregular and the secuntics 
are inoperative, unless the company is estopped from alleging their 
invalidity under the iule in Royal British Bank v Turquand (1857), 
6 El & B3 327, or unless the shareholders elect, as they may do, 
to ratify the act of the directors Irvine v Union Bank of Australia, 

2 App Cas 366 

Where theie is an ultra vtres borrowing, the lender has no right of 
action in respect of the loan agamst the company itself, but he has 
certain rights in lespect of the moneys received by the company under 
the transaction He has, that is to say, if he intervenes before the 
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money has been spent, a right to follow his money and to obtain an , 
injunction restraining the company from parting with it. And even 
if the company has spent it he may be entitled, if it has been applied 
in paying off just debts owing to creditors of the company, to stand in 
the place of and to be subrogated to the rights of such creditors as 
simple contract creditors (Blackburn Building Society v. Cunliffe, Brooks, 

22 Ch. D. 61; 9 App. Cas. 857; In re Cork and Youghal Rail, Co. } L. R. 

4 Ch. App. 748; In re German Mining Co., 4 Do G. M. & G. 56; Baroness 
Wenlock v. River Dee (No. 2), 19 Q. B. D. 155; Neath Building Society v. 

Luce , 43 Oh. D. 158; Re Harris Calculating Machine Co., (1914) 1 Ch. 

920; Sinclair v. Brougham , (1914) A. C. 398; and Re Airdale Co-operative 
Society , (1933) l Ch. 639); but not to any securities foT their debts held 
by such creditors. Re Wrexham , Mold and Connah’s Quay Rail Co., 

(1899) 1 Ch. 440 (C. A.). The rights of a depositor in a bank where the 
whole banking business was ultra vires were decided in Sinclair v. 

Brougham (Birkbeck Building Society), (1914) A. C. 398, where it was 
held that the surplus assets after payment of valid debts must be 
distributed pari passu among the depositors and the shareholders in 
proportion to the amounts paid or subscribed by them. 

Where several companies—each of which had power to borrow but Joint 
no power to borrow jointly—borrowed jointly on debentures, each debfBtuWi * 
company was held chargeable for what it received. Johnston Foreign 
Patents, (1904) 2 Ch. 234. 

The lender of ultra vires borrowed money has in some cases a right FenoaaJ 
against the directors of the borrowing company personally for breach 
by them of their implied warranty of authority, if their acts amount 
to an implied representation of fact ( Firbank v. Humphreys, 18 Q. B. D. 

54; Weeks v. Propert (1873), L. R. 8 C. P. 427; Chapleo v. Brunsmck, Ac. 

Society, 6 Q. B. D. 696); and it makes no difference as to the liability 
of the directors in such a case that they did not know that they were 
exceeding their powers. Weeks v. Propert , supra. But the directors 
are not liable if their acts amount only to a misrepresentation of law. 

RashdaU v. Ford, L. R. 2 Eq. 750 (where the company had no power at 
law to borrow on Lloyd’s Bonds); Beattie v. Lord Ebury, L. R. 7 Ch. 

App. 777. But see West London Commercial Bank v. Kitson, 13 Q. B. D. 

360, where the directors were held liable on a warranty of authority, 
though their private Act gave no power to accept bills. It is difficult 
to reconcile this latter case with the rule that a person dealing with the 
company must be taken to have notice of the contents of its memorandum 
of association or other documents by which it is constituted. See 
p- 36, supra. 

Where directors personally guarantee repayment by a company 
of a loan which is secured by an ultra vires arrangement with the 
company, the guarantors are not relieved from liability by the claim 
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being unenforceable against the company Qarratd v, James, (1925) 
Oh 616 


Constructive Notice of Borrowing Limit 

4> in how 6 n i ptison boding to a ronipuny is bound to see thit 
tilt liitnnd legiilalions to boiiowing have In on observed, sc t Royal 
British Bank \ Turquand 5 El A B 1 218 6 El A B1 327, and olher 
casts <iUd on pp 16 to 38 supra 


Registration of Mortgages and Charges 

Registration under Sect. 88 

Sett 88 if quiies every limit* d companv t<i kipp a it gist* i ol ill 
cbaigcs specifically affecting properly ot the tonipany and all floating 
charge* on the undertaking oi any property of the company and to enter 
in il a short description ol the propel tv chaigcd, tht amount ot the 
charge and the names of tht persons entitled to it Tht words in 
italics wok mtitxliKed by tht At t ol 1929 

Non legislation lindei this section does not affect the validity of 
tht charge Tilt sole penalty is the statutory fine of r )<Jl and that 
only when the omission to legistc i n wilful Re General South American 
Co, 2 Ch D 337, Wright \ Horton (1887), 12 App (V 371 

Tht register to Ik kept under sect 88 is open to the inspection of 
any titditoi oi member of the company without ftc, and to tht public 
cm payment of a fee not exceeding Is (sect 89) 


Registration under Sects. 79 to 87, and 91 (replacing and extending 
Sect. 93 of the Act of 1908) 

Set t 79 provides for the iegistration in a public register at Somerset 
Hou e of a company’s mortgages and chaiges, and avoids, as against 
creditors and liquidators, mortgages and charges not duly registered 
within twenty-one days after their creation 

Sect 79 provides as follows*— 

“ 79 —( 1 ) Subject to the piovisions of this Part of this Act, every 
f haige created aftei the fixed date by a company registered in England 
and being a charge to which this section applies shall, so far as any 
sec unty on the company’s property or undertaking is conferred thereby, 
be void against the liquidator and any creditor of the company, unless 
the prescribed particulars of the charge, together with the instrument, 
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if any, by which the charge is created or evidenced, are delivered to or 
received by the registrar of companies for registration in manner 
required by this Act within twenty-one, days after the date of its 
creation, but without prejudice to any contract or obligation for repay¬ 
ment of the money thereby secured, and when a charge becomes void 
under this section the money secured thereby shall immediately become 
payable. 

(2) This section applies to the following charges: - 

(a) a charge for the purpose of securing any issue of debent mes; 

(b) a charge on uncalled share capital of the company; 

(c) a charge created or evidenced by an instrument which, if 

executed by an individual, would require registration as 
a bill of sale; 

hi) a charge on land, wherever situate, oi any interest therein, 
but not a charge for rent or otlwr periodical sum amiitg out of 
land (sect. 89 (l) of the Act of 1947); 

(c) a charge on hook debts of the company; 

(f) a float mg charge on the uudertnking or property of the company; 

(g) a < lunge on calls made but not paid; 

(h) a < harge on a ship m any share in a ship, 

(l) a charge un goodwill, on a patent or a licence under a patent, on 
a liademurk of on a copyright or a licence undei a cop}light. 

(3) In the case of a cliaigc created out of the United Kingdom 
compiling [solelyJ property situate outside the United Kingdom, the 
deliveiv to and the receipt by the registrar of a copy verified in the 
prescribed manner of the instiument by which the charge is created 
or evidenced, shall have the same effect for the purposes of this section 
as tin delivery and receipt of the instrument itself, and twcntv-orie 
dajs alter the date on which tlie instrument or copy could, in due course 
of post, and if despatched with due diligence, have been received in the 
United Kingdom, shall lie substituted for twenty-one days after the 
date of the creation of the charge, as the time within which the particulars 
and instrument oi copy are to be delivered to the registrar. (Sect. 89 (2) 
of the Ait of 1947 delete* the word solely from tins subsection and 
provides that a copy may lie delivered.) 

(4) Where a charge is created in the United Kingdom but comprises 
property outside the United Kingdom, the instrument creating or 
purporting to create the charge may be sent for registration under 
this section notwithstanding that further proceedings may be necessary 
to make the charge valid or effectual according to the law of the country 
m which the property is situate. 

(5) Where a charge comprises property situate in Scotland or 
Northern Ireland and registration in the country where the property 
1R situate is necessary to make the charge valid or effectual according 
to the law of that country, the delivery to and the receipt by the registrar 
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of a copy verified in the prescribed manner of the instrument by which 
the charge is created or evidenced, together with a certificate in the 
prescribed form stating that the charge was presented for registration 
in Scotland or Northern Ireland, as the case may be, on the date on 
which it was so presented shall, for the purposes of this Beet ion, have the 
same effect as the delivery and receipt of the instrument itself. 

(6) Where a negotiable instrument lias been given to secure the 
payment of any book debts of a company, the deposit of the instrument 
for the purpose of securing an advance to the company shall not for the 
purposes of this section be treated as a charge on those book debts. 

(7) The holding of debentures entitling the holder to a charge on 
land shall not for the purposes of this section be deemed to be an 
interest in land. 

(8) Where a series of debentures containing, or giving by reference 
to any other instrument, any charge to the benefit of which the debenture 
holders of that series are entitled pari passu is created by a company, 
it shall for the purposes of this section he sufficient if there are delivered 
to or received by the registrar within twent y-one days after the execution 
of the deed containing the charge or, if there is no such deed, after the 
execution of any debentures of the senes, the following particulars:— 

(a) the total amount secured by the whole series; and 

(b) the dates of the resolutions authorising the issue of the Benes 

and the date of the covering deed, if any, by which the security 
is created or defined; and 

(c) a general description of the propelty charged; and 

(d) the nameR of the trustees, if any, for the debenture holders; 
together with the deed containing the charge, or, if there is no such 
deed, one of the debentures of the seiies: 

Provided that, where more than one issue is made of debentures 
in the series, there shall be sent to the icgistrar for entry in the register 
particulars of the date and amount of each issue, but an omission to do 
this shall not affect the validity of the debentures issued. 

(9) Where any commission, allowance, or discount has been paid 
or made either directly or indirectly by a company to any person in 
consideration of his subscribing or agreeing to subscribe, whether 
absolutely oi conditionally, for any debentures of the company, or 
procuring or agreeing to procure subscriptions, whether absolute or 
conditional, for any such debentures, the particulars required to be 
sent for registration under this section shall include particulars as 
to the amount or rate per cent, of the commission, discount, or allowance 
so paid, or made, but omission to do this shall not affect the validity of 
the debentures issued: 

Provided that the deposit of any debentures as security for any 
debt of the company shall not for the purposes of this sub-section be 
treated as the issue of the debentures at a discount. 
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<10) In this Part of this Act— 

(a) the expression * charge ’ includes mortgage; 

(b) the expression 1 the fixed date * means in relation to the charges 

specified in paragraphs (a) to (f), both inclusive, of sub¬ 
section (2) of this section, the first da 7 of July, nineteen 
hundred and eight, and in relation to the charges specified 
in paragraphs (g) to (i), both inclusive of the said sub-section, 
the commencement of this Act.” 

The Registrar may, on proper evidence, enter a memorandum of 
release or discharge on the register. Sect. 89 (3) of the Act of 1947. 

Sect. 80 provides as follows:— 

“ 80.—(1) It shall be the duty of a company to send to the registrar 
of companies for registration the particulars of every charge created 
by the company and of the issues of debentures of a series, requiring 
registration under the last foregoing section, but registration of any 
such charge may be effected on the application of any person interested 
therein.” 

Sect. 93 of the Act of 1908 (replaced by scut. 79 (above)) only 
applied to a chaige “created by a company.” Where, therefore, 
the company puichased pioperty which was subject to a charge, no 
registration was required under that section. Of. Re Connolly Bros 
Ltd. (No. 2 ), (1912) 2 Oh. 25 

Sects. 81 and 91 of the Act of 1929 extend the duty of registration 
to such charges as follows: — 

“81.—(1) Where after the commencement of this Act a company 
registered in England acquires any property which is subject to a 
charge of any such kind as would, if it had been created by the company 
after the acquisition of the property, have been required to be registered 
under this Part of this Act, the company shall cause the prescribed 
particulars of the charge, together with a copy (certified in the prescribed 
manner to be a correct copy) of the instrument, if any, by which the 
chaige was created or is evidenced, to be delivered to the registrar of 
companies for registration in manner required by this Act within 
twenty-one days after the date on which the acquisition is completed: 

Provided that, if the property is situate and the charge was created 
outside Great Britain, twenty-one days after the date on which the 
copy of the instrument could in due course of post, and if dispatched 
with due diligence, have been received in the United Kingdom shall 
be substituted for twenty-one days after the completion of the 
acquisition as the time within which the particulars and the copy of 
the instrument are to be delivered to the registrar. 
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(2) If default is made in complying with this section, the company 
and every officer of the company who is in default shall be liable to a 
default fine of fifty pounds. 

Sect. i)J.—(1) It shall be the duty of a company within six months 
after the commencement of tins Act to send to the registrar of companies 
for registration the prescribed particulars of— 

(a) unv charge created by the company before the date of the com¬ 
mencement of this Act and lemaining unsatisfied at that 
date, which would have been required to be registered under 
the provisions of paragraphs (g), (h) and (i) of sub-section (2) 
of section seventy-nine of this Act, or under the provisions 
of section ninety of this Act, if the charge had been cieated 
.after the commencement of this Act; and 

(J>) unv charge to which anv property acquired by the eompanv 
before the commencement of this Act is subject and which 
would have been lequnod to be registered under the pi ovations 
of section eighty-ont' of this Act or under the provisions of 
section ninety of this Act, if the property had been acquired 
after the commencement of this Act. 

(2) The registrar, on payment of the prescribed fee, shall enter the 
said particulars on the register kept by him in pursuance of this Part 
of this Act.” 

And there are penalties for default Sects. 82 and 83 provide for 
keeping the register and for a certificate of registration, which is made 
conclusive and is to be endorsed on debentures. 

Sect. 82 provides as follows:— 

“82.- (1) The registrar of compumes shall keep, with icspect to 
each company, a register in the prescribed form of all the charges 
requiring registration under this Part of this Act, and shall, on payment 
of the proscribed fee, enter in the register with respect to such charges 
the following paiticulars:— 

(a) in the case of a charge to the benefit of which the holders of a 

series of debentures are entitled, such particulars as are 
specified in sub-section (8) of section seventy-nine of this 
Act; 

(b) in the case of any other charge— 

(i) if the charge is a charge created by the company, the date 
of its creation, and if the charge was a charge existing on 
property acquired by the company, the date of the acquisition 
of the property; and 

(ii) the amount secured by the charge; and 

(iii) short particulars of the property charged; and 

(iv) the persons entitled to the charge. 
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(2) The registrar shall give a certificate under his hand of the registra¬ 
tion of any charge registered in pursuance of this Part of this Act, 
stating the amount thereby secured, and the certificate shall be con¬ 
clusive evidence that the requirements of this Part of this Act as to 
registration have been complied with. 

(3) The register kept in pursuance of this section shall be open to 
inspection by any person on payment of the preseribed fee, not exceeding 
one shilling for each inspection. 

[(4) The registrar shall keep a chronological index in the prescribed 
form and with the preset tbed particulars , of the charges entered w the 
register”]— This subsection is repealed by sect. 89 (4) oi the Act of 1947. 

Sect. 84 provides for entry of satisfaction. 

With reference to these sections the following observations occur: - 

(1) A mortgage or charge is “ created ” when the deed or agree¬ 
ment is executed or entered into, even though the advance 
is made subsequently. Watson d' Co. v. Spiral Globe 
Co., (1902) 2 Ch. 209; Re Harrogate Estates , Ltd., (1903) 

1 Ch. 498; Appkyard v. New London and Suburban Co., 
(1908) 1 Ch. 621; Esbergei & Son , Ud. v. Capitil and 
Counties Dank , (1913) 2 Ch 366; Dublin City Distille y Co. 
\. Doherty , (1914) A. 0. 823. 

t2) Paragraphs (d) and (e) of sub-sect. (1) were first introduced 
in sect. 10 of the Act of 1907 and paragraphs (g) (h) and (i) 
by the Act of 1928. 

<3) The word “ charge ” includes a lion and an equitable charge 
whether created or evidenced by deed or instrument in 
writing or created by oral communication, express or 
implied, e.g ., by deposit of title deeds or by an agreement 
to deposit. Dublin City Distillery Co. v. Doherty , (1914) 
A. 0. 823. 

(4) The mortgage or charge is void as against the liquidator and 
creditors only. It is good as against the company, and the 
company may give a subsequent valid mortgage to secure 
the same debt. But if a subsequent creditor, even with 
notice of the first charge, takes a registered charge before 
the first charge is registered, he obtains priority. Re 
Monolithic Co., (1915) 1 Ch. 643. 

<5) “ Book debts ” are debts connected with and arising out of 
the company’s trade, which are entered, or commonly 
entered, in books. See Shipley v. Marshall, 14 C. B. 
N. S. 566; Tailby v. Official Receiver, 13 App. Cas. 523; 
Dawson v. Isle, (1906) 1 Ch. 633; Law Car , dc. Corporation, 
W. N. (1911) 91. Any assignment of a book debt is within 



the seotion if it is intended to beasecurity for a debt; 
Samderson <& Co. v. Clark (1913), 29 T. L. R. 579; and see 
Ladenburg dt Co. v. Goodwin , Ferreira & Co., (1912) 3 K B. 
275. A document purporting to be a sale of hire-purchase 
agreements was construed by Eve, J., as a charge on book 
debts, but was held by the Court of Appeal to be a sale. 
Re George Inglefield, Lid., (1933) Ch. 1. A letter directing 
moneys payable under a contract to be remitted to the 
company’s bankers with whom the company had an over¬ 
draft containing the words, these instructions “'to be 
regarded as irrevocable,” unless the bank should consent to 
their cancellation, has been held to be a charge on book 
debts. Re Kent and Sussex Sawmills, Ltd., (1947) Oh. 177. 
An assignment of a part of a book debt is not a charge 
on the book debt. Ashby Warner dt Co. v. Simmons , W. N. 
(1936) 212. 

(6) As to sub-Bect. (3), this provides for an alternative mode of 

registration (Harrogate Estates Co., (1903) 1 Ch. 498), and 
it is applicable both to debentures and debenture stock. 
Cunard Steamship Co. v. Bopwood , (1908) 2 Ch. 564. 
Registration under this sub-section protects not only 
debentures of the series properly issued, but also documents 
which purport to be debentures of the series, but which 
owing to some technical defect can only be upheld as 
agreements for debentures. Re Fireproof Doors, (1916) 
2 0h. 142. 

(7) A mortgage of substituted property made pursuant to the 

provisions of an unregistered trust deed requires registration 
(Cornbrook, dec. Co. v. Law Debenture Corporation, (1904) 
1 Ch. 103), unless the debentures or debenture stock have 
been registered under sect. 79 (8). See Cunard Steamship Co. 
v. Bopwood , (1908) 2 Ch. 564. Having regard to sect. 81 (1), 
the mere fact that the charge was not created by the 
company will not now remove the necessity for registration 
under that section. The decision in Bristol United Breweries 
v. Abbott, (1908) 1 Ch. 279, is to this extent modified by the 
Act of 1929. It has been doubted whether the Cunard case 
covers a substituted security where the new charge is not 
made by the company; but it is submitted that such a 
charge falls within sect, 82 (1) (a) and is protected by 
registration of the particulars mentioned in sect. 79 (8). 
In any case failure to register under sect. 81 does not affect 
the validity of the charge. As to a separate charge on 
profits, securing a bonus to debenture holders, see Boa/re v. 
British Columbia Association , W. N. (1912) 235; 107 L. T. 602. 
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(8) Registration under this section makes registration as a land 

charge under the Land Charges Act, 1925, unnecessary. 

See sect. 10 (5) of that Act. 

(9) The certificate of registration is conclusive (Re Yolland , Husson 

and BirkeUy (1908) 1 Ch. 152), even though the certificate 
does not refer to part of the property comprised in the 
charge. National Provincial Bank v. Charrdey , (1924) 

1 K. B. 431. 

The section only applies to the specified classes of mortgages and 
charges. A simple mortgage or charge not for the purpose of securing 
an issue of debentures or debenture stock, and not within para¬ 
graphs (b) to (i) of sub-secl. (1), is not within the section: e.g., a 
mortgage or charge on a concession, or a mortgage by deposit of dock 
warrants, bills of exchange, or other mercantile documents. 

A bill of sale, as defined by sect. 4 of the Bills of Sale Act, 1878, Bill of sale, 
includes all assurances of personal chattels with certain exceptions. A 
pledge of goods accompanied by delivery of possession to the pledgee is 
not a bill of sale (Ex parte Hubbard, (1896) 17 Q. B. D. 690), and this is 
not affected by the addition of a letter of trust (Re David Allester, Ltd., 

(1922) 2 Ch. 211; and see Wrightson v. McArthur Hutchinsson (1919), 

Ltd., (1921) 2 K. B. 807); nor is an oral agreement giving security 
followed by possession (Charkworth v. Mills , (1892) A. C. 231; Ramsay 
v. Margrett , (1894) 2 Q. B. 18); nor primd facie are inventories of goods 
with receipt attached (Ramsay \. Margrett, supra) ; nor sale and hiring 
agreements. Manchester Rail. Co. v. North Central Waggon Co., 13 
App. Oas. 554. Sec further, Company Precedents, Part HI., 15th ed., 
p. 188 et seq. 

Industrial societies arc not excluded from the Bills of Sale Acts 
(North Wales Produce Society, Ltd., (1922) 2 Ch. 340); but the charge 
is severable, and may be valid as to property other than chattels. Ibid. 

As to paragraph (f), “ floating charge,” sec infra, p. 313 et seq. 

If the security is under the section avoided, the obligation of the 
company to repay the money lent remains as an unsecured liability, and 
matures at once. See sect. 79 (1). 

The section does not apply to a charge given for the purpose of 
obtaining any loan guaranteed by the Government in pursuance of any 
war obligation. 5 Geo. 5, c. 11. 

By sect. 85 of the Act provision is made for extension of the time Extension o i 
for registration and for rectification of mistakes by a Judgo of the reo tiiioatioiA 
High Court on being satisfied that the omission to register a mortgage of mistalu* 
or charge within the time required by the Act, or that the omission or 
miB-statement of any particular with respect to such mortgage or charge 
“ was accidental or due to inadvertence or to some other sufficient 
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cause, or is not of a nature to prejudice the position of creditors of share* 
holders of the company, or that, on other grounds, it is just and equitable 
to grant relief.” The Court may extend the time for registration on 
such terms and conditions as seem to the judge just and expedient. 
The words here, “ accidental or due to inadvertence ” have a very wide 
meaning. Re Jackson & Co (1899) 1 Oh. 348. In exercising this 
discretionary power of granting relief on terms, it has become the 
practice to insert in the order the following words:—“ This order to be 
without prejudice to the rights of parties acquired prior to the time 
when such debentures shall be actually registered.” Re Joplin Brewery 
Vo , (1902) 1 Ch. 79; Re S'fnral Ohbe Co., (1902) 1 Ch. 396; Re Abrahams 

Sons, (1902) 1 CJh. 695; Ehrmann Bros., (J906) 2 Ch. 697; Cardiff 
Workmen's Cottage Co., (1906) 2 Ch. 627. 

This proviso, as the Court of Appeal explained in Re Ehrmann Bros., 
Ltd. (supra), is merely designed to protect rights acquired against the 
property of the company in the interval between the expiration ol ihe 
twenty-one days for registering and the extended time allowed by the 
order. It does not protect the existing unsecured creditors who have 
not obtained any security or charge upon the property subject to the deben¬ 
tures. See I. C. Johnson <£ 6 r o., (1902) 2 Ch. 101 (C. A.), and Company 
Precedents, Part III., 15th ed., pp. 193 -195. If does protect a secured 
creditor whose security is registered between the expiration of the 
twenty-one days and the extended time allowed by the order. * \vn 
though ho has notice, of the prior unregistered charge. Re Monolithic 
Co., (1915) 1 Ch. 643. Where an order extending the time is made, 
and these words appear in it, and before actual registration a winding up 
commences, the mortgage or charge, if subsequently registered, is not 
effective as against the general body of the creditors. So held by 
Buckley, J., in Anglo-Oriental Carjwt Co., (1903) 1 Ch. 914. 

The application should be made by originating notice of motion, 
or ii ran be made bv summons. Order Lllln. r. 6. See also Company 
Precedents, Part III., 15th ed., pp. 192, 308. 

An order for extension will not be made after a winding up commences. 
Re Abrahams & Sons, supra. Where a meeting lias been convened 
to consider a winding up, the order ought to provide an opportunity 
for the liquidator, if a winding up occurs, to apply to discharge the 
order. Re L. H. Charles & Co., Ltd., W. N. (1935) 15. 

Sometimes, in cases where an extension of time is not obtainable, 
the company, in lieu thereof, may call in and cancel the debentures 
and issue new debentures, to be registered in due course. Bowen v. 
I)efrie$ A Co., (1904) 1 Ch. 37. 

The. Court has power to extend the time even where the default was 
made before 1st January, 1909. Sect. 38 of the Interpretation Act, 
1889; Herts and Essex Waterworks Co., W. N. (1909) 48; Re Lush & 
Vo., W. N. (1913) 39; 108 L. T. 450. 
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Where the directors of a company, knowing that the company was 
bound to go into liquidation, did not oppose the extension of time for 
registration of a charge, and did not inform the Court of the circum¬ 
stances, the proceedings were held by Eve, J., to be a fraudulent 
preference and the registration was declared void; but the. Court of 
Appeal and the House of Lords held that there woa not sufficient 
evidence of an intention to prefer. Re M. I. Q . Trust, (1933) Ch. 542; 
affirmed sub rum. Peat v. Gresham Trust , (1934) A. C. 252. 

By the Companies (Fees) No. 1 Order, 1929, the following fees are Fees, 
made payable:— 

For registering under Part Ill. (with the exception of sect. 91) 
of the Companies Act, 1929, any charge required to be 
registered thereunder, whether created by a company or 
existing on property acquired by the company— 

£ i. d. 

Where the amount ol the mortgage or charge does not 


exceed 2001. 0 10 0 

Where it does exceed 2002. 1 0 0 


For registering particulars of a series of debentures under 
Part III. of the Companies Act, 1929— 

Where the total amount secured by the whole series 


does not exceed 200/. 0 10 0 

Where it does not exceed 200/. 1 0 0 

Foi registering particulars of charges under sect. 91 of the 
Companies Act, 1929 . 0 5 0 

For registering the appointment of a receiver or manager of 
the property of a company under sect. 86 of the Companies 
Act, 1929 . 0 5 0 

For inspecting the register of charges— 

For each inspection. 0 1 0 
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CHAPTER XXXI 

DEBENTURES AND DEBENTURE STOCK 

Meaning of “ Debenture ” 

What is a The term debenture is not a technical term. “I cannot find,” said 

debenture i Chitty, J., in Levy v. Abercorru, &c. Co. (1887), 37 Ch. D. 264, “ any 

precise legal definition of the term, it is not either in law or commeicr 
a strictly technical term, or what is called a term of art.” It is, 
however, a word which has been in use for many centuries, and is 
mentioned in the Parliament Rolls as early as the time of Henry V, 
1414. The term is used also in the Paston Letters, 1455, and in 12 k 
13 Edward IV., 1472, provision was made in regard to debentures 
under the seal of the staple of Calais. Fiom thenceforth, the term 
appears from time to time in the statutes. It is a very wide term, 
but it is now generally used to signify a security for money, called 
on the face of it a debenture, and providing for the payment of a 
specified sum—say 1001 — at a fixed date, with interest meantime 
It usually gives a charge by way of security, and in most cases is ex¬ 
pressed to be one of a series of like debcntuies. But the term, as used 
in common parlance, is of an extremely elastic character: for (a) it ih 
sometimes used, both by lawyeis and commercial men, to describe an 
instrument which is not called, on the face of it, a debenture, e.g a 
railway mortgage or bond. See Gardner v. London , Chatham and 
Dover Rail. , 2 Ch. App. 201. (b) It is used of an instrument which is 
not one of a series. Levy v. Abercorris Co ., supra. “ You may have a 
single debenture issued to one man.” Robson v. Smith, (1895) 2 Ch 118 
(c) It is not confined to instruments issued by companies; clubs some¬ 
times issue debentures, and, occasionally, individuals, e.g ., the Tichborne 
Bonds, (d) It is not the less a debenture because it is not under seal 
British India , dtc. Co. v. Commissioners, 7 Q. B. D. 165, in which case 
a debenture was merely signed by two directors, (e) Or because it 
does not provide for payment at any filed date, but only in the event 
of winding up, or in some contingency, (f) Or because there is no 
personal liability on the company to pay, but the security is to be as 
against the property of the company only, (g) Or because it does 
not contain any charge. British India , <&c. Co. v. Commrs 7 Q. B. D 
105; Speyer Bros. v. Commrs. of I. R (1907) 1 K. B. 246; (1908) A. C 
92; Lemon v. Austin Friars Investment Trust , (1926) Ch. 1 (income 
stock entitling holder to jxirtion of profits, but containing no charge). 
The term debenture is used in several Acts of Parliament in addition to 
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the Companies Acts, e.g ., the Stamp Acts, 1810 and 1891, and the Bills 
of Sale Act, 1882. 

The Act of 1908 did not define a “ debenture.” It merely stated 
(sect. 265) that “ debentures ” includes debenture Btock. This section 
was, however, amended by the Act of 1928, and the amendment was 
incorporated in sect. 380 of the Act of 1929, which provides that 
“ debenture M includes debenture stock, bonds and any other securities 
of a company, whether constituting a charge on the assets of the 
company or not. This amendment has, probably unintentionally, 
extended the meaning of “ debenture ” in the Act so as to include a 
mortgage by a company issued to a single mortgagee. See Knights- 
bridge Estates Trust , Ltd . v. Byrne , (1940) A. C. 613, where the company 
mortgaged freehold land to the trustee of a friendly society to secure 
310,0002., and the mortgage provided that this sum, with interest, 
should be repayable by eighty half-yearly instalments. The company 
(laimed to be entitled to redeem the mortgage on the ground that the 
postponement of the date of redemption for forty years was a clog on 
the equity of redemption. It was, however, held by the House of 
Lords that the mortgage was a debenture, and that the doctrine of 
clogging the equity did not apply to a debenture, since, by sect. 74, 
s debenture may be made irredeemable. See p. 319, infra. 

Securities” is apparently used in a sense wider than its strict 
icg.il meaning; but it can hardly be intended to bear its wider or 
commercial meaning, which would include shares. Cf. Re Rayner t 
(1904) 1 Ch. 176. 


Distinguished from “ Debenture Stock ” 

Debenture Btock is a much more modern term than debenture. In 
substance the holders of debenture stock and the holders of debentures 
generally stand very much in the same position. The term debenture 
stock, in common parlance, is used to describe a debt owing by the com¬ 
pany, payable at a fixed date, or in the event of winding up, or some 
other contingency, and in the meantime carrying interest at a specified 
rate, and secured usually by a trust deed on the property of the company. 
The debt is generally made payable to trustees, and the beneficial interest 
thereof is represented by certificates held by the debenture stock holders. 
Sect. 67 makes provision for the prompt Issue of the certificates. The 
difference between debentures and debenture stock—apart from the 
fractional sub-divisibility of the latter—is, that 4 ‘ a debenture ” is the 
description of an instrument, whereas “ debenture stock ” is the descrip¬ 
tion of a debt or sum secured by an instrument. It is, to use Lord 
Lindley’s words, u borrowed capital consolidated into one mass for the 
sake of convenience.’* 
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Claim of Debentures 

Okmm of The principal kinds of debentures are the following:— 

I Debentures payable to registered holder. 

II Debentures payable to beaier simply. 

III Debentures payable to registered holdci, but with interest 

(oupons payable to bearer 

IV Debentures payable to bearer, but with power foi bearer to have 

them pluced on a icgister and to have them at any time with 
drawn therefiom. 

In each case the debentuies arc usually secured by some mortgage 
or charge on property of the company, whether by tiust deed, or m 
the debentures themselves, or in both ways 
A debenturo, though one document, consists usually of two parts, 
(1) the body ol the mstiument containing the bond or covenant and 
charge, and (2) the indorsed conditions. 
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Class I.—Debentures to Registered Holder 

The object ol this form of debenture is to meet the require moots ol 
the money max Let, and to facilitate and simplify dealings It may bt 
convenient to go through the various provisions of the usual forms, 
and explain bnefly then objuf and operation. 

The - Company , Limited . 

Issue of 100,0001 of debentures of 100/. each, carrying 
interest at 4 per rent . per annum 


No , - Debenture 100/ 

Payment of 1. The — Company Limited (hereinafter called 11 the 

principal. company ”), mil, on the - day of -, or on such earlier day 

as the principal money s hereby secured become payable in accord¬ 
ance with the conditions indorsed hereon , pay to A. B of — ~ 
or other the registered holder for the time being hereof the sum 
of 1100]/. 

The registered debenture has many advantages'— 

1. The title of the debenture holder is recorded in the hooks of the 
company, and is consequently not exposed to the risks of loss or damage 
incident to a debenture to bearer passing from hand to hand. 

2. The registered holder is the only person recognised by the company 
as entitled to the debentures This simplifies dealings with the security 

3 The company having the names and addresses of the registered 
holders can more easily communicate with them where it wishes to do 
so for purposes of redemption, compromise, or reconstruction 

4 The registered debenture is a species of security well understood 
on Stork Exchanges and favoured by investors. 
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It will be observed that clause I does not express the consideration. Ctaridmatma 
In the case of a deed there is no need to do so; but if the instrument 
be under hand only, then the consideration should be stated, and even 
in the case of a debenture by deed, there is, perhaps, some advantage 
cn showing, on the face of it, that it was, in fact, issued for valuable 
consideration. In such a case, where it is desired to be more explicit, 
the clause can begin with the words “ For valuable consideration already 

received,” or, if desired, “ In consideration of the Bum of £-already 

received.” 

The clause uses the term “ will pay.” This is a perfectly simple, 14 Will 
intelligible and effective expression, and it is more suitable for an 
ordinary business document than the expression “ covenants.” But 
there is no magic in the term, and occasionally the words “ undertakes,” 

“promises,” “covenants,” or “binds itself,” are substituted. See 
Ex parte City Bank (1868), L. K. 3 Oh. App, 758; Norton v. Florence 
Land Co. (1877), 7 Oh. D. 332. 

A debenture usually fixes a date for payment as above, eg., at the Time for 
end of five, ten, twenty, or thirty years; but sometimes it is framed as P ft J rlno,lt ' 
a perpetual debenture, and in that rase the clause runs “ will, as and 
when the principal moneys hereby secured become payable in accordance 
with the conditions endorsed hereon,” the intention being that the 
principal shall only become payable in the events specified in the 
conditions 8 and 9, infra , pp. 300, 301. 

Occasionally, where there is a temporary loan on debentures, they 
are made payable on demand, and then the clause runs “ will, on 
demand in writing,” or “ will, at the expiration of seven days after 
demand in writing, &c.” Such debentures are often issued to a 
company’s bankers as security for an overdraft. 

The object of making the debenture payable to the registered holder Why pay- 
18 to simplify the title, and enable the company to look to some specified 
person as the holder to whom it can make payments, and whose receipt holder ? 
will be a sufficient discharge to the company. 

In the absence of provisions as to register and ancillary clauses, the 
company would have to take notice of any number of assignments, 
charges, and claims that might be brought to its notice. 

2. The company will , during the continuance of this security , Payment of 
pay to such registered holder interest thereon at the rate of — interest. 
per cent, per annum by half-yearly payments on the — - day 

of - and - day of - in each year t the first of such 

half-yearly payments to be made on the - day of - next 

A debenture almost always provides for payment of interest os in Currency of 
clause 2; but sometimes the interest is made payable quarterly. Very ,ntereit 
commonly the expression used is “ will in the meantime pay,” but 
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them is some ambiguity in this expression. li nifty mean M natal the 
date fixed for payment” or “ until the date of actual payment/' The 
latter construction would seem to accord best with the intention; and, 
as the words are ambiguous, should be preferred. Should, however, the 
former construction prevail, subsequent interest would only be 
recoverable by way of damages. Ooodchap v. Roberts (1880), 14 Ch.D. 
49; Cook v. Fowler (1874), L. R. 7 H. L. 27; OordiUo v. Weguelin, 
5 Oh. D. 303. 

meet afiecti Moreover, if the holder should obtain judgment on the debenture 

iotaMSt. the interest would thenoeforth cease to be payable under the debenture, 
for the contract would merge in the judgment, which carries interest 
at 4 per cent. only. Re European, <&c. Co. (1876), 4 Ch. D. 33; Ex parte 
Fewings (1883), 25 Ch. D. 338. By using, however, the words “ during 
the continuance of this security ” both these difficulties are avoided. 
Sometimes interest is made payable only out of profits. See Company 
Precedents, Part III., 15th ed., p. 274. Heslop v. Paraguay Central , 
54 S. J. 234. See Popple v. Sylvester (1882), 22 Ch. D. 98, and the 
observations thereon in the laBt-mentioned case. 

As to payment by uncashed cheque, see Defries & Sons, (1909) 
2 Ch. 423. 
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3. The company hereby charges with such payments its under¬ 
taking, and aU its property , present and future [including its 
uncalled capital]. 

A mortgage debenture generally contains a charge as in clause 3. 
Sometimes the charge, however, is effected by a trust deed (seepp. 319— 
321); but even where there is a trust deed, a general charge as above 
is very commonly inserted in the debenture. The word “ charge ” 
creates a good equitable mortgage; but equity is not particular &b to the 
terms used, and the word “ bind ” or “ mortgage ” is equally effective. 
So, too, if it is stated that the property shall stand as a security, or shall 
be a security for payment, Ac., that is sufficient. All that equity 
requires is a sufficient indication of the intention to charge. In re 
Strand Music HaU Co., 3 De G. J. A S. 147; In re New Durham Salt Co. 
(1890), 2 Meg. C. R. 360. 

As to the operation of a charge on the “ undertaking," see infra, 
p. 313 et seq . A general charge as given in clause 3 is, by the Courts, 
treated as a floating security, as to which, see infra, p. 302 et seq. 

Sometimes, instead of a charge in general words as above, the 
debenture charges some specific property, e.g., the company’s brewery 

it -or the company's patents, Ac. Or the charge may be on some 

portion only of the property, e.g., the book debts, present and future, 
of the company. If a legal charge on land is required, the charge 
should be expressed to be “ by way of legal mortgage.” See Law 
of Property Act, 1925, 8. 87. 
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Hie words "including the uncalled capital" are very commonly UaeaHad 
inserted where the company has power to mortgage its uncalled capital. °*pft**» 

See supra, p. 275. 

The inclusion of uncalled o&pital adds additional security, and, at 
the same time, does not prevent the company from calling up and dealing 
with its capital as and when required. 

4. This debenture is issued subject to , and with the benefit of, Keferauw to 
the conditions indorsed her eon } which are to be deemed part of if. 

The effect of these words in clause 4 is to import the indorsed con- Are purl et 
ditions into the contract, and make them part of it. debenture 

Sometimes the above clause is omitted and the conditions are set 
out on the face of the debenture. This is an alteration merely in form, 
not in substance. 

Given under the common seal of the company this - day Sealing. 

of -. 

The common seal of the above-named 

company was affixed hereto in the (l.s.) 

presence of -. 

A debenture is almost always under seal, but it need not bo so; it Not always 
may be under hand, and occasionally is. See British India, dc. Co. v. nt * oea “ , 7 < 
Commissioners , 7 Q. B. D. 165, where the debentures were merely 
signed by two directors on behalf of the company, and Be Fireproof 
Doors , Ltd., (1916) 2 Ch. at p. 150. 

If the articles rontain any special provisions as to affixing the 
seal, they must, of coutsc, be observed. See supra , p. 263. 


Indorsed Conditions 

On the back a series of conditions are usually indorsed as follows:— 

The conditions within referred to. 

1. This debenture is one of a series of 1,000 debentures , each ‘Tori passu" 
for securing the principal sum of 100? and interest. The cIwwe ‘ 
debentures of the said series are all to rank pari passu w point 
of charge without any preference or priority one over another , 
and such charge f save as regards the hereditaments comprised 
in the trust deed below mentioned] is to be a floating security , 
but so that the company is not to be at liberty to create any mortgage 
or charge on its [freehold and leasehold ] property [pari passu with 
or] in priority to the said debentures. 

Before the Act of 1907 condition 1, when framed as above, was held to 
be open to this objection, that after paying off a debenture of the 
series the company could not issue in its place another debenture to 
rank pari passu with the others of the same class, although the total 
amount outstanding was kept within the limit. Geo. Roulledge d Sons , 
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(1904) 2 Oh. 474; W. 2Vwjkr <* Sows, (1905) 1 Ch. 263; Perth Electric 
Tramways , (1906) 2 Ch. 216; Petroleum Co., (1907) 2 Ch, 540. 

This difficulty was removed by sect. 15 of the Act of 1907, as replaced 
and amended by scot. 75 of the Act of 1929. See p. 327, infra. 

The object of the pari passu provision is to place all the dehen 
hires on the same level as to security; so that, if the security is 
to be cnfoiced, whatever is realized from it shall be divided amongst 
them rateably, in proportion to the amounts paid up on each deben¬ 
ture (Re Smelling Corporation, (1915) 1 Ch. 472); and if more interest 
iH in arrear on some of the debentures than on others, in proportion to 
the total amount due to each debenture holder for capital and interest 
Midland Express, Dd ., (1914) 1 Ch. 41. But for some such provision 
the debentures would rank in point of security according to their dates 
of issue; and, accordingly, the first issued would rank as a first charge, 
and the next issued as a second charge, and so on. New Clydach, dec 
Co., 6 Eq. 514. This would be entirely destructive of the marketable 
character of the security. Where then 1 is u pari passu clause, 
a debenture holder, who seeks to enforce the security, must sue on 
behalf of himself and the other debenture holders. The presence 
of a pari passu clause docs not, however, prevent a debenture holder, 
whose debt is duo, from getting judgment and obtaining payment 
from the company if lie can, and so, too, if, without judgmenl, he ran 
obtain payment from the company, he cannot be called on to hand 
back what he has received for the benefit of the other debenture hotdeis. 

Where a holder of debentures of a senes, containing a pari passu 
clause, owes money to the company, he cannot, on a distribution of the 
proceeds of sale of the eompany’s assets, set off his debt against the 
amount due to linn on his debentures. The principle to be applied is 
that where a person entitled to participate in a fund (viz., the proceeds 
of sale) is also bound to make a contribution (viz., his debt) in aid of 
that fund, he cannot be allowed to participate unless and until he has 
fulfilled his duty to contribute. Cherry v. Boultbee , 4 My. & Cr. 442, 
Re Brown die Gregory, Dd , (1904) 1 Ch. 627; and cf. Peruvian Rail 
Co., (1915) 2 Ch. 144; //. Wilkins dt Elkington , Dd. v. Milton , 32 
T. L. R. 618. 

u Such charge is to be a floating security.” Sec further as to this, 
infra, p. 313 Tt is, and has been for many years, usual to state 
expressly that the charge is a “ floating security,” ot a 11 floating charge/* 
although the presence of the yard “ undertaking ” in the debentuies 
imports this. And even where the word ” undertaking ” is not used, 
the fad that the charge is a general charge on all the property of the 
company as a going concern is regarded by the Court as a sufficient 
indication of intention that the charge is to be a floating security 
merely ; for, otherwise, the business of the company would be paralysed. 
Re Florence Land Co. (1878), 10 Ch. D. 530; Re Colonial Trusts (1879), 
15 Ch. D. 473. 
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In condition 1 above, the floating character of the charge is largely Effect 
qualified; for one of the most important features of such a charge is 
that it leaves the company at liberty to create specific mortgages or charges, 
charges ranking in priority thereto. The condition, aa above framed> 
restricts this power. Occasionally the prohibition is not confined to 
the freehold and leasehold land, but is general. Such a general pro¬ 
hibition, however, is often found extremely inconvenient. 

The prohibition, though good, is not absolutely protective; for, if Later legal 
the company, disregarding it, creates a legal mortgage or charge on 
the property in favour of a person who takes for value without notice 
of the character of the debenturc-holders* charge, such person, in 
accordance with the ordinary rules, obtains priority by virtue ol the 
legal estate. See English and Scottish , Ac. Co., Ltd. v. Brunton, (1892) 

2 Q. 11. (0. A.) 700. And it has been held that an equitable mortgagee 
it ho obtains the title deeds and takes without notice of the debentures 
obtains priority. Re Cast ell A Brown . Limited , (1898) 1 Oh. 315. Sep 
also, as to a solicitor’s lien, Brunton v. Electrical Engineering Corpn., 

(1H92) 1 Ch. 434. Where the clause expressly allows the company 
to mortgage its property, this does not, primd fade, authorize the 
company to create a further floating charge pari passu with the 
exiting charge [Re Benjamin Cope A Sons , (1914) 1 Ch. 800); but an 
unlimited power to create charges over certain property may be 
sufficient to authorize a floating charge. Re Automatic Bottle-Makers, 

Ltd., (1926) Ch. 412. 

2. A register of the debentures will be kept at the company's Register to 
registered office wherein there will be entered the names, addresses ** 
and descriptions of the registered holders and particulars of the 
debentures held by them respectively, and such register will at 
all reasonable times during business hours lw open to the inspec¬ 
tion of the registered holder hereof, and his legal personal repre¬ 
sentatives and any person authorized in writing by him or them. 

The provision as to keeping a register is to simplify the title, and Show* title, 
afford both to the company and the debenture holder, and those who 
may deal with the latter, a simple mode of ascertaining who is for the 
time being the proprietor of the debenture. Coupled with the next 
condition it has greatly facilitated dealings with debentures. By sect. 73 
of the Act of 1929, as amended by sect 74 (2) of the Act of 1947, every 
registered holder of debentures or shareholder js entitled to inspect the 
register of debenture holders and to acquire a copy at the charge of 
W. for every 100 words; and every other person has the same right, 
but may be called upon to pay a fee not exceeding Is, 

The provisions of sect. 50 of the Act of 1947, as to the place where the 
register of members may be kept (see p. 248, supra), also apply to the 
register of debenture holders. Sect, 74 of the Act of 1947. 
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3. [Bane as in these conditions provided] the registered holder, 
or his legal personal representatives, wiU be regarded as exclu¬ 
sively entitled to the benefit of this debenture, and all persons 
may act accordingly; and the company shall not be bound to enter 
in the register notice of any trust, or, save as herein provided , 
and except as by some Court of competent jurisdiction ordered, 
to recognize any trust or equity affecting the title to the debentures 
or the moneys thereby secured . 

The object of condition 3 is to fortify the title of the registered holder 
by making the company agree to recognize him exclusively. The latter 
part of the condition is intended to relieve the company, as far as is 
practicable, from the obligation to take notice of trusts or equities 
Such a provision cannot, of course, relieve the company from its dut) 
to recognize an order of the Court (Binney v. Inoe Hall , dkc. Co., 35 L J 
Ch. 363); but it is apprehended that, where there is such a condition, 
a mere notice of an equity may be disregarded; for one who claims under 
a debenture must be bound by the terms of the contract, and cannot be 
allowed both to approbate and reprobate. See, however, Mackereth \ 
Wigan Coal and Iron Co , (1916) 2 Ch. 293, and other cases discussed 
on p 145. 

4. Every transfer of this debenture must be in writing under 
the hand of the registered holder or Ms legal personal repr< 
sedatives. The transfer must be delivered at the registered 
office of the company with a fee of 2s. 6 d., and such evidence of 
title or identity as the company may reasonably require , and 
thereupon ft f this debenture remains registered in the name 
of the transferor the transferee mil be recognized as having 
become entitled to the benefit of this debenture free from any 
equities, set-off or cross-claims which, but for this provision, 
the company would be entitled to set up against the transferor 
and ] the transfer will be registered and a note of such regib 
tratwn mil be indorsed hereon. The company shall be entitled 
to retain the transfer. 

The principal object of this clause also is to simplify the title to the 
debenture by providing for the delivery of every instrument of 
transfer to the company, so that if any question as to the title arisf 
the company will have the requisite documents in its possession, lu 
the absence of some such provision, the company would only recerv< 
a notice of the transfer which might or might not be authentic, lu 
practice the condition is found extremely useful. The clause say** 
nothing about a debenture holder's trustee in bankruptcy. He ha* 
power to transfer under sect. 48 of the Bankruptcy Act, 1914. 

A company is bound to exercise considerable care in regard to th< 
registration of transfers. If it registers a forged transfer, it maj 



incut serious responsibility. See supra, p. 131. Ko transfer must 
be registered unless an instrument of transfer is produced (see 
sect. 63 of 1929), and the company (even in liquidation) is bound 
by the conditions. Farmer v. Goy A Co., (1900) 2 Ch. 149 
(Cosens-Hardy, J.). 

On the death of a holder of debentures on which are endorsed 
conditions similar to (3) and (4) above, the company is bound to 
register the executor as a holder in his own name on production of 
probate, and cannot insist on a transfer being executed. Edward* v. 

Ransotm & Rapier, Ltd., W. N, (1930) 180. 

As to the words in square brackets, see note to condition 7, 
infra. 

5. In the case of joint registered holders , the principal moneys Joint holder. 
and interest hereby secured shall be deemed to be owing to them 

on a joint account. 

Condition 5 is commonly inserted, but having regard to Bert. Ill 
of the Law of Property Act, 1925, it is probably unnecessary. 

6. No transfer shall be registered during the seven days Cloning of 
immediately preceding the day by this debenture fixed for pay- ^ ,8ter ‘ 
ment of interest. 

Condition 6 is inserted in order to prevent the great inconvenience Object of. 
that may arise if transfers come in just when the half-yeai’s interest is 
being calculated. Most companies like to send out the interest on the 
day it becomes due, and it is practically lnijKissiblc to do this if a 
number of transfers come in during the calculations. 

7. The principal moneys and interest hereby secured will be Exclusion of 
paid [and such moneys are to be transferable free from and] 

unthout regard to any equities betivecn the company and the 
original or any intermediate holder hereof , or any set-off or 
cross-claim, and the receipt of the registered holder for such 
principal moneys and interest shall be a good discharge to the 
company for the same. 

Condition 7 ib one of the most important conditions in the debenture. Law at> to 
Pnmd fade a debenture, being a chose in action, is only assignable 
subject to all equities between the company and the original sub¬ 
scribers. Law of Property Act, 1925, s. 136 (1), replacing sect. 25 (6) 
of the Judicature Act, 1873; Mangles v. Dixon, 3 H. L. 0. 702; Re 
Natal Investment Co , L. R. 3 Ch. 355. Thus, in Athenceum , Ac. Soc. 
v. Pooley (1858), 3 He 6. & J. 294, debentures had been issued to A. 
as part of the consideration for property sold by him to the company. 

The price waB excessive, and A. had bribed the company’s manager who 
arranged the sale. A. afterwards transferred the debentures to B., 
who sold in the market to C., who bought without any notice of the 
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circumstances relating to their issue. C. subsequently sought to enfbi ce 
them as agauiBt the company Held, that though C was a purchaser 
bond fide without notice, yet, being only a purchaser of a chose m action, 
he could stand m no hettei position than A, and therefore that his 

claim failed “Mi-appears to have bought these debentures 

innocently, but very imprudently, in the belief, probably* that they were 
good securities, and without notice of anything to the contrary Un 
fortunately, however, he bought what the English law calls a (hose in 
action, and it is too clearly settled to admit of question or argument 
that a person buying a chose in action, which can only be put m suit in 
the name oi the original holder, cannot m general stand in a better 
position than the original holder ” Per Knight Bruce, L J, at 
pp 298, 299 

But this “ is a rule which must yield when it appears from th< naturo 
or terms of the contract that it ”—the chose in action—“must ha ♦ 
been intended to have been assignable free from and unaffected b\ 
such equities ” (per Lord Cairns, L J, Re Agra, Bank (1865) 
L R 2Ch 397 Crouch v Cridit Foncier , L R 8 Q B 389, In re 
Blakely Ordnance Co (1867), L It 3 Ch App 154, Ihqgi \ Northern 
Asiam Tea Co (1869), 4 Ex 387, In re Northern Assam TiaCo (1870) 
10 Eq 458),and it is now a matter of course to inscit such a proMsion 
in a debenture unless the (iicumstanccs aie vny special, for investor 
long since discovcied the extreme inconvenience of dealing with i 
security which was liable to be defeated or depreciated b\ the unexpected 
intervention of some latent equity 

The efficac) of the condition is exemplified by the decision rf 
Stilling, J, m Farmer \ Goy & Co, (1900) 2 Ch 149, which nm 
be contrasted with Be Taunton , Delmard & Co , (1893) 2 Ch 175 
and Rhodesia Goldfield*, Ltd , (1910) 1 Ch 239 

In the absence of the bracketed words m this condition and in 
condition 3 the company can set up equities against an unregjste u cl 
transferee of the debenture Palmer's Decoration and Furnishing Co 
(1904) 2 Ch 743 Andreuos v Brown and Gregory, (1904) 2 Ch 448 
The bracketed words go far to nullify this power. 

The latter pait of the condition is useful as relieving the companv 
from going into the question oi title 

S The company may at any time give notice unting to thi 
registered holder hereof, his executors or administrators, of it* 
intention to pay off this debenture , and, upon the expiration of 
sir months from such notice being given , the principal money* 
hereby secured shall become payable 

Sometimes the words “ after the —— day of-next ” are inserted 

before the words “give notice,” so that the holder may have, at anv 
rate, a term of five, or ten, or sometimes twenty years* quiet enjoyment 



m 


of the security j but in large numbers of cases the clause is left as it 
giands above. 

In instruments coming into operation after the commencement of 
the Law of Property Act, 1925, “ month ” means 41 calendar month.” 

Sect. 107. 

As to the mode of giving notice, see infra } p. 305. 

9. The principal moneys hereby secured shall immediately Immediate 
become payable:— 8E3** 

(a) If the company makes default for a period of six months m to Interest 

in the payment of any interest hereby secured , and the 
registered holder hereof , before such interest is paid , by 
notice in writing to the company calls in such principal 
moneys; or 

(b) If an order is made or [an effective) resolution is passedfor 

the winding up of the company. 

As to paragraph (a), it is more aatisfactoiy to the in\ tutor to know Hepaymeut 
that if his interest gets hugely into arrear lie cun call up Ins principal, iltt 

as in the ease of an ordinary mortgage, and such a provision is valid. 

It is not regarded as a penalty against which equity can relieve. 

Thompson v. Hudson (1869), L R 4 H. L. 1; Wallingford v Mutual 
Society (1880), 5 App Cas. 685. 

Ah to paiagraph (b), it was long since settled that where a wiuding up Repayment 
ensues, the debenture holder in entitled to enforce his charge and obtain “ winding 
immediate payment, even though his debentuie has not matured. 

Hodson v. Tea Co (1880), 14 Cli. 1) 859; Wallace v. Universal , &c Co f 
(1894) 2 Ch. 547 (C. A ). And even though winding up for the purposes 
of reconstruction is not one of the specified causes on the happening of 
which the security becomes enforceable. Re Crompton & Co , (1914) 

1 Ch. 954. Accordingly, the clause does not prejudice the position of 
the company, while, at the name time, it serves to make clear the position 
of the debenture holder-a position which otherwise would have to be 
ascertained from a study of the authorities. A clause such as 9 above 
enables the company to insist on paying off debenture holders in the 
event of the winding up of the company. Consolidated Goldfields v. 

Simmer and Jack East, W. N. (1913) 41; 108 L T 488 But the 
company cannot require trustees for debenture holders to release their 
security without satisfying them that all the debentures are paid 
off. Re General Motor Cab Co , 56 S J. 573, as explained in Con¬ 
solidated Goldfields v. Simmer and Jack East (above). A clause restrain¬ 
ing a debenture holder from taking proceedings on his debenture 
without the consent of the majority of the debenture holders is valid. 

Pethybndge v. Unibifocal Co , W. N. (1918) 278. 

The word "effective” is sometimes omitted It may be very 
inconvenient for the debenture holder to have to wait to see whether 
a disputed or opposed resolution will become effective. 
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JO. In taped of each hdf*pm'n interest m tint debenture* 
warrant on the company'* hanker* payable to the order of Os 
registered holder hereof or, in the case of joint holders, to the 
order of that one whose name stands first in the register as one 
of such joint holders, mil be sent by post to the registered 
address of such registered holder , and the company shall not be 
responsible for any loss in transmission. The payment of the 
warrant, if purporting to be duly indorsed, shall be a good 
discharge to the company . 

Until payment of the warrant, the debt is not satisfied. Re Defries 
& Son, (1909) 2 Ch. 423. 

The debt is a specialty debt, and the period of limitation is, therefore, 
twelve years under the Limitation Act, 1939. 

A statement of the amount of the debenture debt and accrued 
interest in the company’s balance sheets is a sufficient acknowledgment 
under sect. 5 of that Act. Burnham v. Atlantic and Pacific, dc. Co , 
(1928) Ch. 836. 

11. At any time after the principal moneys hereby secured 
become payable, or [after the security constituted by the trust 
deed below mentioned becomes enforceable], the registered 
holder of this debenture may from time to time , with the consent 
in writing of the holders of the majority in value of the out 
standing debentures of the same senes , appoint by writing any 
person or per sons [approved by the trustees of the said trust deed] 
to he a receiver or receivers of the property charged by the 
debentures [and not comprised in such trust deed], and may 
with the like consent remove any such receiver, and every such 
appointment or removal shall be as effective as if all the holders of 
debentures of the same senes had concurred therein, and a receiver 
so appointed shall have power (1) to take possession of, collect 
and get in the property charged by the debentures, and for that 
purpose to take all proceedings in the name of the company or 
otherwise as may seem expedient; (2) to carry on m or concur in 
carrying on the business of the company, and for that purpose 
to raise money on the premises charged in priority to the deben¬ 
tures or otherwise ; (3 ) to sell or concur in selling dU or my of the 
property charged by the debentures after giving to the company 
at least seven days ’ notice of his intention to sell, and to carry 
any such sale into effect by conveying in the name and on behalf 
of the company or otherwise; (4) to make any arrangement or 
compromise which he or they shall think expedient in the interest 
of the debenture holders . 

A receiver so appointed shall be deemed to be the agent 
of the company and the company shall be solely respon¬ 
sible for his acts or defaults and for his remuneration 
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$t* ftmtie** tf Mb. 101, MfaeoCi. (1) and (2), 104, 

100, 107, and ml. 100, nb-teolt. (3), (4), (6), (7) and (8), 
of the Law of Property Act, 1925, and the powers thereby 
conferred on a mortgagee or receiver shall, so far as 
applicable , apply to the receiver so appointed as if such 
provisions were incorporated herein save that dU moneys received 
by suck receiver after providing for the matters specified 
%n clauses (i) to ( 111 ) of sect . 109, sub-sect. (8), aforesaid , 
and for all costs , charges and expenses of or incidental to 
the exercise of any of the powers of such receiver shall be 
applied m or towards satisfaction pari passu of the 
debentures. 

When a receiver has been appointed, every invoice, order for goods Receivers 
or business letter must contain a statement that a receiver has been 
appointed. Sect. .308. The power may be vested in a third party, 
but in such a case is in the nature of a trust. Mashdyne British 
Typewriter , (1898) 1 Ch. 133. In the absence of Buch a clause, the 
provisions of the Law of Property Act, 1925, as to the appointment 
of receivers, do not apply, at any rate to a debenture which is one of 
a series, charging the undertaking of the company. See Bhiker v. 

Herts , dc. Waterworks Co. (1889), 41 Oh. D. 399. A clause rneiely 
incorporating the provisions of the Conveyancing Act, 1881, which 
have been replaced by the sections referred to in clause 11, was 
considered in Deyes v. Wood , (1911) 1 K. B. 806, where the leceiver 
was held to be the agent of the debenture holders in spite of a clause 
incorporating these sections. The clause should, therefore, expressly 
provide that the receiver shall be the agent of the company. See 
Company Precedents, Part III., 15th cd. f pp. 282, 283; Cully v. 

Parsons , (1923) 2 Ch. 512. 

The question of agency has become less important since sect. 87 (2) 
of the Act of 1947 has provided that the receiver is to be personally 
liable on any contract entered into by him in the performance of his 
functions, except m so far as the contract otherwise provides, and 
entitled to indemnity out of the assets. 

The receiver ceases to be the agent of the company after the com¬ 
mencement of a winding up; but he does not thereupon become the 
agent of the debenture holder, and the trustees for the debenture 
holders do not become personally liable upon contracts made by 
the receiver. Gosling v. Gaskell , (1897) A. C. 575. The same prin¬ 
ciple applies in a voluntary winding up. Thomas v. Todd, (1926) 

2 K. B. 511. 

By sect, 87 (1) of 1947 the receiver may apply to the Court for 
directions. 
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Ain important advantage may be gained in winding np ly tie 
insertion of a clause for the appointment of a receiver. See In re 
Henry Hound, Son and Hutchings, 42 Ch. D. 402. 

A power to get in the property includes power to bring actions in 
the name of the company for that purpose. If. Wheeler dt Co., Ltd. 
v. Warren , (1928) Cb. 840. 

As to the receiver’s duty to file his accounts, see sect. 310, 
Appendix, p. 588. 

The Court may fix the remuneration of the receiver on the application 
of the liquidator. See p. 333, infra. 

A corporation or an undischarged bankrupt (see p. 332, infra) cannot 
be appointed receiver. 

rfcort deed [11 a. The holders of the debentures of this issue are and 

referred to. w m fe en titled pari passu to the benefit of, and subject to the 

;provisions contained in, a trust deed dated the - day of 

-, and made between the company of the one part and — 

and - of the other part, whereby [certain projwrty] was 

charged in favour of trustees for securing the payment of the 
principal moneys and interest payable in respect of the said 
debentures.] 

This condition should be inserted where there is to be a trust deed. 

It imports into the debenture the provisions of the trust deed, and 
renders the security subject to the obligations of such trust deed, 
and entitled to the benefit of it. See p. 319, infra . 

As to the advantages of a trust deed, see Company Precedents, 
Pt. III., 15th ed., pp. 77, 78. 

pi^ 0 f 12. The principal moneys and interest hereby secured will be 

payment. paid at the - Bank, Limited, No. — , - Street, London. 

or at the registered office of the company. 

In the absence of some such provision, the ordinary rule prevails, 
and the company is bound to search out its creditor and pay him, and 
interest runs until tender at such place. Fowler v. Midland Electric 
Corporation, (1917) 1 Ch. 527, 532. Where a clause is framed in the 
alternative as above, it rests with the debenture holder to elect at which 
place payment shall be made, and he must communicate his election 
to the company. Saundcrson v. Bowes , 14 East, 508; Thorn v. City Rice 
Mills (1889), 40 Ch. D. 357. 

Currency. Debentures are as a rule payable in the currency of the country where 
they are repayable. In the case of an Australian company the debenture 
holders had an option to require payment in London and it was held 
that debentures which became payable in London were payable in 
English pounds sterling. Adelaide Electric Co. v. Prudential Assurance 
Co., (1934) A. C. 122. (Overruling Broken Hill Proprietary Co. v. 
Latham, (1933) Ch. 373.) 
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A provision that the debentures should be repayable in gold of a 
certain weight and fineness was held to be valid in Feist v. Sociiti 
Intercommunale Beige , (1934) A. C. 161. 

13. A notice may be served by the company upon the holder of 
this debenture by sending it through the post in a prepaid letter 
addressed to such person at his registered address. Any notice 
served by post shall be deemed to have been served at the expira¬ 
tion of twenty-four hours after it is posted, and in proving such 
service ii shall be sufficient to prove that the letter containing 
the notice was properly addressed and put into the post office. 

It is a matter of great convenience to the company to have some 
special mode like this of serving notices provided by the debenture. In 
the absence of such a provision, it is for the company, if it desires to 
give notice, e.g. t for the purpose of redemption, to find out the address 
of the debenture holder, and to take care that notice is effectually 
served on him. The above clauses relieve the company from this 
difficulty, or, at any rate, simplify the position very much. 

Class II.—Debentures to Bearer 

In framing a debenture to bearer the object is to endow it with 
the characteristics of a negotiable instrument, and in particular 
(a) to make it transferable by delivery; (b) to make it transferable 
free from equities; (c) to render the delivery of the debenture and 
any interest coupon a good discharge to the company; (d) to enable 
Ihc bearer to sue the company in his own name, if necessary; and 
(e) to insure a good title to any person who acquires the debenture 
bond fide for valuable consideration, notwithstanding any defect in the 
title of the person from whom he acquires it. 

The following arc the clauses usually inserted. As to the negotia¬ 
bility of such instruments, see infra , p. 309. 

Debenture to Bearer 
The - Company , Limited 

Issue of - debentures of - 1 . each carrying interest at 

the rate of - per cent, per annum. 

No. -. Debenture -1. 

1 . The - Company , Limited (hereinafter called “ the com¬ 
pany ”), will, on the - day of -, or on such earlier day 

as the principal moneys hereby secured shall become payable in 
accordance with the conditions indorsed hereon , pay to the 

Bearer on presentation of this debenture the sum of - 1. 

r. 20 


8*mce of 
notices on 
holder. 


II. Ur ben 
turea to 
bearer. 


Form ot. 


Payment of 
principal. 
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No^bfflty 

merchant. 


In making the instrument payable to bearer ike object is to make 
the security negotiable by the law merchant (see p. 299, infra), or, 
if not f then as far as practicable by contract, or estoppel There 
is no objection in point of law to making the instrument payable to 
bearer without the production of any assignment. Per Rolt, L. J., 
In re Blakely Ordnance Co. (1867), L. R. 3 Ch. App. 159; In n Natal 
Investment Co. (1868), L. R. 3 Ch. App. 355. 


Payment of 
interest. 


Coupons. 


2. The company will, during the continuance of the security , 

pay interest thereon at the rate of - per cent, per annum , by 

equal half-yearly payments on every - day of - and - 

day of - in accordance with the coupons annexed hereto. 

In the case of a debenture to bearer it is necessary to provide for 
payment of interest in accordance with coupons annexed, for otherwise 
it would be necessary to insist on production of the debenture for pay¬ 
ment of interest , and make some indorsement thereon of the payment. 
Where the payment is not to be made till a distant date, or the deben¬ 
ture is what is known as a perpetual one, it is usual in the first instance 
to issue with the debenture only a limited number of coupons providing 
for the payment of interest, Bay, for 10 or 20 years. In such case 
provision is made for the issue of further coupons when the original 
coupons are exhausted. 


Reference to 

indorsed 

conditions. 


Form of 
coupon. 


3. The company hereby charges [as above, p. 294], 

4. This debenture is issued subject to , and with the benefit 
of 3 the conditions indorsed hereon , which are to be deemed part 
of it. 

See supra , p. 295. 

Given under the common seal of the company this - day 

of -. 

The form of coupon is as follows:— 

The - Company , Limited. 

Debenture No. -. Interest Coupon No. -. 

For - pounds. Half-year's interest due on the - day 

of - and payable at the —— Bank or at the registered office 

of the company (less income tax). -—I. 

- Secretary . 


Pari passu 
dense 

Coupons. 


Indorsed Conditions 

The conditions within referred to:— 

1. This debenture is one of a series of, dec. [as above, p. 295}. 

2. Annexed to this debenture are - coupons, each providing 

for the payment of a half-year's interest. Such interest will 
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be payable only on presentation and delivery of the coupon 
referring thereto . 

There is no doubt as to the validity of such a stipulation as that in 
condition 2. Crouch v. Credit Fonder of England (1873), L. It. 8 
Q. B. 384; Re Natal Investment Co. (1868), L. R. 3 Ch. App. 355. 

3. The principal moneys and interest hereby secured will be Exclusion of 
paid without regard to any equities between the company and e( l uifcie ** 
the original or any intermediate holder hereof. 

As debentures to bearer arc now negotiable by the law merchant, 
condition 3 is implied and might be omitted. See infra , p. 309 et seq. 

4. If the principal moneys hereby secured shall become payable Surrender of 

before the - day of — the person presenting this debenture 

for payment must surrender therewith the coupons representing redemption 
subsequent interest, the company nevertheless paying the interest ofdelwntures. 
for the fraction of the current half year. 

The provisions of condition 4 probably only express what would 
otherwise be implied, but the condition is inserted in order to make the 
contract perfectly clear. It is obvious that a company could not allow 
future coupons to remain outstanding on the ground that they were 
to be treated as waste-paper. If presented, as they might be, and 
refused payment, it would damage the credit of the company. 

5. The delivery to the company of this debenture and of each Delivery of 
of the said coupons shall be a good discharge for the principal 

moneys and interest therein respectively specified, and the com¬ 
pany shall not be bound to inquire into the title of the respective 
bearers of such instruments or to take notice of any trust affecting 
such moneys or be affected by express notice of the right , title, or 
claim of any other person to such moneys or instruments. 

Condition 5 is—or was—beneficial both to the company and the 
debenture holders. It simplified and protected the position of both. 

That it is effective is unquestionable. Crouch v. Crddit Fonder (1873), 

L. R, 8 Q. B. 384; Re Natal Investment Co. (1808), L. R. 3 Ch. App. 

355. Now, however, that the negotiabibty of debentures to 
bearer is established {infra, p. 309) the condition might safely be 
dispensed with. 

6. The company may at any time after the - day of - Notice by 

give notice by advertisement in the “ Times ” and one other 
London daily newspaper of its intention to pay off this deben - pay off 
ture, and upon the expiration of six months from such notice 

being given, the principal moneys hereby secured shall become 
payable. 

See supra, p. 300. 

20 ( 2 ) 
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Immediate 7 The principal moneyt hereby secured shall immediately 

fceMW " yoyoWe- 

interest or (a) If the company makes default, do fas at p 301, Rub- 

mnduig up stitutmg “ bearer 9 for “ holder ”], or 

(b) If an order is made or [an effective] resolution is passed 
for the u indmg up of the company 


Debenture to [8 This debenture is to be treated as negotiable , and all 

be treated a a persons arc minted by the company and the owner for the time 

J being hereof to act accordingly] 


Place of 
payment 


Trust deed 
referred to 
Notice by 
advertise 
raent 


r lhe object of condition 8 was to fortify the title of the debcutuie 
holder for the time being by enabling him, if necessary, to tstabbsh 
direct pnvity of contract with tlu company, and to endow the mstru 
merit with the most important chaructc nstic of a negotiable mstiuim nt, 
namely, that a person who a(quins the instrument for valur obtains 
a good title notwithstanding any defect of title in the person from 
whom he takes it The words of mutation arc in the nature ol m 
offci held out to all the world, requesting them to art tlitrtnn md 
it seems probable that any perflon who does act on that mutation by 
altering his position is entitled as agimst the eompin> to roly on his 
having ro acted as an acceptance of the offei, and as the re fori i (in¬ 
stituting a direct contract by him with the comp my See Agra and 
Mastcrman's Bank (1867), L R 2 Ch App 397, and Carlillx Carbolic 
Smoke Ball Co , (1893) 1 Q B 250 But here agun the mgotnbility 
of debenture to be art i now established (infra, p 309), mikes the 
condition superfluous 

9 The principal money ? and interest hereby sicund will b( 

paid at the — Bank , Limited, No —,- Strut, London 

or at the registered office of the company 

10 [Reference to trust deed, if any , as at p 301, supra J 

11 [Provision that notice may be given by advertisement, and 
deemed to be served on the day on which it is advertised ] 

Class III.—Debentures to Registered Holder with Coupons 
to Bearer 


Form of These are framed on the basis of the registered debenture above set 

forth (pp 292“ 305), but condition 2 (p 306) of the bearei debtntuie 
is substituted for clause 10 at p 302, and the conditions an modified 
so ns to provide for interest coupons 


Class IV.—Debenture to Bearer capable of being registered 

This form of secunty may be said to combine the advantages of the 
registered debenture and the debenture to bearer Those investors 
who prefer a debenture to bearer get it, and those who—like trustees— 
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wish to avoid the risk incidental to the possession of an instrument to* 
bearer can safeguard themselves by registering. The drawback is 
the stamp duty. As debentures to bearer they are charged with a 
stamp duty on issue of 8s. for every 10/. See p. 311, infra. By the 
Stamp Act, 1891, they were stamped Is. per 107. This has now been 
doubled three times. See Company Precedents, Part III., 15th ed., 
pp. 223, 224, 230, and Finance Act, 1947, s. 52. 

The form adopted for this convertible debenture usually provides Form ot. 
for payment '* to the bearer, or, when registered, to the registered 
holder of the debenture,** and the conditions empower the bearer at 
any time to take it in to be registered in his name, and provide that 
thenceforth, whilst registered, the registered holder is to be regarded 
as the owner, and shall alone be entitled to give receipts for the 
principal moneys, and to transfer; and a further provision enables the 
registered holder at any time to have the registration cancelled and 
the instrument liberated and made again “ to bearer.” 

Negotiability of Bearer Debentures or Instruments by 
Mercantile Custom 

From being ordinary choaes in action debentures to bearer have 
now, after a somewhat prolonged controversy, been admit tori into the merchant, 
select ciicle of negotiable instruments by virtue of the general custom 
of merchants. 

It is a well-established common law rule that when a general 
custom is proved to exist ns a fact, it is adopted by the common law 
and becomes part of it. The negotiability of bills of exchange, of 
bank notes, of cheques, of circular notes, of exchequer bills, and of 
foreign bonds to bearer, was long ago established in this way; but 
for many years there was no judicial decision recognizing a similar 
negotiability in the case of debentures to bearer. The contrary was 
indeed held in Crouch v. Credit Foncicr (1873), L. R. 8 Q. B. 374. 
lu that case the debenture m question had been stolen, and the plaintiff 
derived title from the thief; he was therefore not entitled 1o recover 
unless the debenture was negotiable. It was tacitly admitted at the 
trial that such instruments were treated as negotiable, and it was proved 
that the plaintiff gave value for the debenture without notice, and the 
jury found a verdict in his favour. This verdict was, however, Views oi 
set aside on the ground, amongst others, that as the deben- Blwkbum, J. 
ture was an English instrument made in England, it could not hi 
rendered negotiable by custom; “ but as the instruments themselves,” 
said the Court, “ are only of recent introduction, it can lie no part of the 
law merchant,** that is to say, “of the ancient law merchant which 
forms part of the law, and of which the law takes notice ** Per 
Blackburn, J., at pp. 386, 387. 
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Contrary This view of the law was emphatically disclaimed m the Exchequer 
Sehequer Chamber. Ooodmn v. Robarts , L R 10 Ex 337 In that case, the 

Chamber and instrument under (onsideration was scrip to bearer for a foreign 
government bond It was proved that it was by custom treated as 
negotiable, but it was argued, on the authority of the last-mentioned 
case, that, as t he custom was modem, it could not have effect. The Court, 
however, held that the custom, though modem, twas effective, and the 
scrip negotiable, and the following luminous passage from the judg 
ment delivered by Cockbura, C J., at p 346, effectually disposes 
of the line of argument above referred to. 

“ It is true that the law merchant is sometimes Bpokcn of as a 
fixed body of law forming part of the common law and, as it were, 
coeval with it But, as a matter of legal history, this view is altogether 
incorrect The law merchant thus spoken of with reference to bills of 
exchange and other negotiable securities, though forming part of the 
fear mercatoria , is of comparatively recent origin It is neither mon 
nor less than the usages of merchants and traders in the diffncnt 
departments of trade, latified by the decisions of courts of law, which 
upon such usages being proved before them, have adopted them as 
settled law with a view to the interests of trade and tlie public con 
vemcnce, the Court proceeding herein on the well-known principle ol 
law that, with reference to transactions in the different departments 
of trade, courts of law, m gi\mg effect to the contracts and dealing 1 
of the parties, will assume that the latter have dealt with one another 
on the footing of any custom or usage prevailing generally in tin 
particular department By this process, what before was usage 
only, unsanctioned by legal decision, has become engrafted upon or 
mcoiporated into the common law, and may thus be said to form 
part of it ” 

This decision was affirmed by the House of Lords (1 App Cas 476) 
partly on the ground that negotiability was established, and partly on 
the ground of estoppel 

The principles laid down by Cockbura, C J, have never sinu 
been questioned No doubt the instrument with which the learned 
judge was dealing was not an English instrument, but it has sino 
been clearly established that the same principles apply to Englisb 
instruments 

The question arose in Bechuamland Exploration Co v London Tradiw, 
Bank , (1898) 2 Q B 658, the instruments in that case being deben 
tures to bearer issued by an English company—the Beira Junction 
Railway Company—in England. The debentures in question hncl 
been fraudulently taken from the plaintiff company and pledged with 
the defendant bank, which took them for value, in good faith, without 
notice Evidence was given that by the custom of merchants m 
England, Bimilar debentures to bearer were, and for some twenty years 
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and upwards had been, dealt with as negotiable instruments; and it 
was held on this evidence by Kennedy, J., that the custom was effica¬ 
cious, that the debentures, notwithstanding their being modern 
English instruments, were negotiable and, accordingly, that the 
plaintiff’s claim failed. 

11 It appears to me,” said tbe learned judge, “ that upon the vital 
question of the effect of modern mercantile usage, such as I think has 
been sufficiently proved in the present case, it is impossible to treat the 
reasoning of the Court of Queen’s Bench in Crouch v. The Cridit Fon¬ 
der of England , L. R. 8 Q. B. 374, and the reasoning of the Exchequer 
Chamber in Goodwin v. Robarts , L. R. 10 Ex. 337; 1 App. Cas. 476, 
as capable of reconciliation. I read the judgment of the Exchequer 
Chamber in the later case as plainly disapproving of the reasoning of 
tho judgment in the earlier case. It cannot, I think, be maintained 
that the judgment in Goodwin v. Robarts upon the effect of modern 
mercantile usage was unnecessary to the decision, nor, I think, can it 
be maintained that the two judgments are capable of reconciliation on 
the ground that the instrument in question in the earlier case was an 
English instrument, and the instrument in question in the later case was, 
though issued by a London agent, to all intents and purposes the scrip 
of a foreign government.” 

Thus, the doctrine laid down in Crouch v. CMii Fonder was finally 
disposed of, and the negotiability by the law merchant of debentures 
to bearer recognized and finally established, and in EMstein v. 

Schuler A Co (1902) 2 K. B. 144, Bigham, J., in following the 
decision in Bechuanaland Exploration Co. v. London Trading Bank t 
supra , said: “ In my opinion the time has passed when the negotiability 
of bearer bonds, whether Government bonds or trading bonds, foreign 
or English, can be called in question in our Courts. The existence of 
the usage has been proved so often, and its convenience is so obvious, 
that it must be taken now to be part of the law.” 

As a result of these cases, all that is now necessary is to make the 
instrument in terras payable to bcaror, and to take care that no 
condition or stipulation appears which is repugnant to or inconsistent 
with the nature of a negotiable instrument. 

The Btamp on a debenture to bearer is R«. per 101. By the Stamp Stamp. 
Act, 1891, the duty was Is. per 10 1. This has now been doubled three 
times. See Company Precedents, Part III., 15th ed., pp. 223, 224 and 
230, and Finance Act, 1947, s. 52. 

Proof of Negotiability 

Having regard to the decisions in Bechuandmd Exploration Co. 
v. London Trading Bank , (1898) 2 Q. B. 658, and in Edektein v. 
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Schuler 4k Co., supra, the High Court, it is presumed, will now 
take judicial notice of the negotiability of debentures to bearer, 
for “ when a general usage has been judicially ascertained and 
established it becomes part of the law merchant which Courts of 
justice are bound to know and recognize, and justice could not be 
administered if evidence wore required to be given toties quoties to 
support such usages, and issue might be joined upon them in each 
particular case.” Per Lord Campbell in Brandao v. Barnett , 12 
Cl. & Pin. 787, at p. 805. However, it may be well to bear in mind 
Proof of that in order to prove negotiability it is only necessary to prove that 
negotiability. ^he instrument in in form negotiable, eg., payable to bearer, and that 
it iR in fact by general custom treated as negotiable. See London 
Joint Stock Bank v. Simmons , (1892) A. C. 201; Venables v. Barwg 
Brothers , (1892) 3 Ch. 527; and Picker v. London and County Banking 
Co. (1887), 18 Q. B. D. 515. Nor doeR the Court require the custom 
to be proved by a cloud of witnesses Thus, m the first of the above- 
mentioned CR?en, the mRtiuments m question— Argentine CeduJuR— 
were to bearer, and their negotiability was established by the evidence 
of a bank manager. 

So, in Venables v. Baring Brothers & Co , (1892) 3 Ch. 527, 539, 
American railway bonds to bearer were held to be negotiable, on the 
evidence of business men that such bonds were here always treated 
as negotiable. See also Bentwck v. London Joint Stock Bank , (1893) 
2 Ch. 120. It is not neceSNaiy to show a custom m relation to the 
securities of the particular company. It is sufficient that instruments 
of a like chaiacter issued by other companies are treated as negotiable 
See Venables v. Banng Brothers & Co , supra. Nor, again, is it necessary 
to show that the instrument fulfils the (auditions of a promissory 
note. Rumball v. Metiopolitan Bank (1877), 2 Q. B. D. 194; Goodwin 
v. Robarts (1876), 1 App. Cas. 476 

An idea at one time prevailed that an instiument under seal could 
not by the law meichant acquire the character of negotiability, but 
there appears to be no substantial foundation for this view. In 
Crouch v. Cridit Fonder , supra, the Court no doubt regarded Glyn v 
Baker , 13 East, 509, as a strong authority that a promissory note 
could not be under seal, but in that case no evidence of negotiability 
by custom was adduced, and in Venables v. Baring Brothers & Co., 
(1892) 3 Ch. 527; and Bechuanaland Exploration Co. v, London 
Trading Bank , (1898) 2 Q. B. 658, where such evidence was adduced, 
the instruments were held to be negotiable, though under seal. 

By sect. 106 of the Act of 1908 (now sect. 77 of 1929) any doubt 
as to the validity in Scotland of debentures to bearer waB removed. 
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Floating Charg* 

The validity and effect of what is now called a “ floating charge ” Validity aad 
on the property, both present and future, of a company was first 
recognised in Re Panama , dc. Co. (1870), L. R. 5 Ch. 318, by Giffard, oharge, 

L. J. In that case the company had issued debentures, and thereby 
charged its “ undertaking M with the payment thereof. It was held 
that the word “ undertaking ” meant all the property, present and 
future, of the company, and that the charge thereon was effective and 
was to operate by way of floating security. Giffard, L. J., said: “I 
take the object and meaning of the debenture to be this, that the word 
1 undertaking * necessarily infers that the company will go on, and that 
a debenture holder could not interfere until either the interest which 
was due was unpaid, or until the period had arrived for the payment 
of his principal and that principal was unpaid. I think the meaning 
and object of the security was this, that the company might go on 
during that interval, and, furthermore, that during the interval the 
debenture holder would not be entitled to any account of mesne profits 
or of any dealing with the property of the company in the ordinary 
course of carrying on their business. I see no difficulty or inconvenience 
in giving that effect to this instrument. But the moment the company 
comes to be wound up and the property has to be realized, that 
moment the rights of these parties beyond all question attach. My 
opinion is that, even if the company had not stopped, the debenture 
holders might have filed a bill to realize their security. I hold that 
under these debentures they have a charge upon all property of the 
company, past and future, by the term ‘ undertaking/ and tiiat they 
stand in a position superior to that of the general creditors who can 
touch nothing until they are paid/ 1 

This decision was of the utmost importance, not merely because it 
put this construction on the word “ undertaking a word which had 
been largely used in debentures—but because it recognized clearly 
what many other nations do not recognize—the legal validity of a 
general charge on all the property of a company, both present and 
future, by way of floating security. Long previously it had, no doubt, 
been decided that in equity future property, or even possibilities, 
could be effectually charged. Row v. Dawson (1749), 1 Ves. Sen. 331; 

Tailbyv. Official Receiver , 13 App. Cas. 523; Holroyd v. Marshall (1^2) t 
10 H. L. C. 191, were sufficient to show that a charge on all the property, 
present and future, of a company was not too indefinite to take effect, 
and these principles being established there was, of course, no difficulty 
in holding that such a charge—provided the intention was sufficiently 
expressed—could be made subject to the company’s power to deal 
with the property notwithstanding the charge. 

It is not necessary, however, to the creation of a floating charge* 
that the word “ undertaking ” should be employed. Any words 
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charging all the property of a going company will be construed as 
meant to give a floating charge only, and for the very good reason 
that unless so construed such a charge would paralyze the company’s 
business. See Wheatley v. Silhtone Co., 29 Oh. D. 715; Florence 
Land Co., 10 Ch. D. 530; Colonial Trusts Corporation , 15 Ch. D. 465. 
A charge on part only of the property where necessary to effectuate 
the intention, expressed or implied, will be treated as a floating charge. 
Illingworth v. HoMsmrth, (1904) A. C. 355. 

A charge on furniture and plant “ which now are or may be placed 
on the premises ” has beon held to be a floating charge. National 
Provincial Bank v. United Electric Theatres , (1916) 1 Ch. 132. 

Some subfle- The nature of a floating charge has been elucidated still further in 
quent cum subsequent cases, and the following points have been settled:— 

(1) A floating charge operates as an immediate and continuing charge 

on the property charged subject only to the company’s poweis 
to deal with the property in the ordinary course of its business 
Florence Land Co., 10 Ch D. 541; Re Standard Manufacturing 
Co., (1891) l Ch G27, Ifubbnc/ v Helms, 56 L. T 232 
Foster v. Borax Co, (1901) 1 Ch 326, Nelson & Co \ 
Faber & Co , (1903) 2 K. B 367; Ilamer \ London City and 
Midland Bank, 118 L T. 571. 

(2) A floating charge, unless otherwise agreed, leaves the (ompan) nt 

liberty to create specific mortgages ranking in priority to tin 
floating charge, Wheatley v. Silkstone Coal Co. (1885), 29 Ch I) 
715; Government Stock, <$rc. Co v. Manila Rail . Co, (1897) 
A C 81; Re Castell & Brown , Limited, (1898) 1 Ch. 315, and bv 
dealings with debtors to give them a right of set-off. Biggcrstaff 
v. Rowatt's Wharf, (1896) 2 Ch. 93, Nelson v. Faber, supra 

(3) Notice of the floating charge does not postpone subsequent 

specific mortgages. Re Hamilton's Windsor Ironworks, 12 
Ch. D. 712. 

(4) But a floating charge is valid as against execution creditors. In 

re Opera, (1891) 3 Ch. (C. A.) 260; Taunton v. Sheriff oj 
Warwickshire, (1895) 2 Ch. 319; Re Standard Manufacturing 
Go., (1891) 1 Ch. 627; Davey & Co. v. Williamson & Sons, 
(1898) 2 Q. B 194; Simultaneous Colour Printing Syndicate v 
Foweraker, (1901) 1 K. B. 771; Duck v. Tower Galvanizing Co, 
(1901) 2 K. B. 314; London Pressed Hinge Co. (1905), 21 
T. L. R. 322. Save that if the execution creditor takes 
property in execution, and completes the execution, eg., h> 
seizure and sale by the sheriff, or a garnishee order absolute 
(but not a garnishee order nisi: Norton v. Yates, (1906) 

1 K. B. 112) whilst the charge floats, he obtains, it has been 
held, priority. Evans v. Rival Granite Quarries, (1910) 

2 K. B. 979. So, also, if money is paid to the sheriff whilst 
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the charge is a floating charge to induce him to refrain from 
selling property in his hands. Beaton & Dugard , Ltd. v. 
Cutting Bros., (1925) 1 K. B. 655. 

(5) It is also valid aB against the general creditors, whether in a 

winding up or otherwise. General South American Co., 
2 Ch. D. 337. 

(6) By sect. 266 a floating charge created within six months (now 

increased to twelvo months by sect. 93 of the Act of 1947) of 
the commencement of a winding up is invalid unless it is proved 
that the company was solvent immediately after the creation 
of the charge, except to the amount of any cash paid to the 
company at the time of or after the creation of, and in con¬ 
sideration for, the charge, with interest at 5 per cent, or such 
other rate as may be ordered by the Treasury. Sect. 120 (3) 
of the Act of 1947. The period under the corresponding 
section (212) of the Act of 1908 was three months. The section 
only in vahdates the floating charge; the debt remains, but is an 
unsecured debt. Re Parkcs Garage (Swadlincote), Ltd., (1929) 
1 Ch. 139. Money paid a few days before and in reliance on the 
charge is cash paid at the time " within this section. 
Columbian Fireproofing Co. t (1910) 2 Ch. 120; Re F. dt 
E. Stanton , Ltd., (1929) 1 Ch. 180; and see Re Olderfleef 
Shipbuilding Co., (1922) 1 I. R. 26, where payments were 
made two or three weeks before the commencement of the 
winding up. As to the meaning of “ cash,” see Re Orleans 
Motor Co., (1911) 2 Ch. 41, and Re Hayman, Christy & Lilly, 
Ltd., (1917) 1 Ch. 283, where it was held that debentures given 
to secure advances on current account are only valid to tbe 
extent of the money actually owing on that account at the date 
of the winding up. And see Revere Trust v. Wellington Hand¬ 
kerchief Works, (1931) N. I. 55. The dicta in these oases were, 
however, disregarded by the Court of Appeal in Re Matthew 
Ellis , Ltd., (1933) 1 Ch. 458, where a debenture was issued to a 
director of the company to secure a loan made by him, on the 
terms that part of the loan was to be used to pay off a debt 
owing by the company to a firm in which the director was a 
partner. It may bo doubted, however, whether such part of 
the loan which was, by the terms of the loan, to be used to pay 
off an existing debt to the lender himself (with others) was really 
“ cash paid to the company ” within sect. 266, it being in fact 
paid through the company’s banking account to the lender him¬ 
self. And see Re Destone Fabrics, Ltd., (1941) Ch. 319, where 
Simonds, J., declined to be misled by “ a transparent subter¬ 
fuge,” and his decision was upheld by the Court of Appeal. As 
to the effect of an agreement to issue debentures in certain 
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events, one of which occurs Within three (now twelve) months of 
the winding up, see Re Gregory, Love & Co., (1916) 1 Ch. 203. 

(7) A floating charge, unless otherwise agreed, retains its floating 

character until a receiver is appointed (either by the Court or 
by a debenture holder under a power contained in the deben¬ 
ture) or a winding up commences. Re Florence Land Co., 
supra; Government Stock, dc. Co., supra; Foster v. Borax 
Co., supra; Nelson & Co. v. Faber & Co., supra ; Evans v. 
Rival Granite Quarries, (1910) 2 K. B. 979, at p. 1001. 
The charge ceases to be a floating charge on a winding up, 
even though the debentures are not repayable under the 
express terms of the debentures. Re Crompton & Co., Ltd., 
(1914) 1 Ch. 954. It is then said to crystallize. Cf. Re Griffin 
Hotel Co., Ltd., (1941) 1 Cb. 129, p. 337, infra. 

(8) A landlord can distrain for rent before the appointment of a 

receiver. Afterwards he can still distrain at common law, but 
where a receiver has been appointed by the Court, he must 
apply for leave of the Court. General Share and Trust Co. 
v. Wetley , d'c. Co., 20 Ch. I). 260; New City Constitutional 
Club, 34 Ch. D. 646. He cannot distrain on lands not com¬ 
prised in the lease. Rc Roundwood Colliery Co., (1897) 
.1 Ch. 373. 


(9) Where chattels arc in the company's possession under a hire- 
purchase agreement, under which the goods arc to remain the 
property of the supplier, the rights of the owner prevail over a 
floating charge created by the company, even if the chattels 
become fixtures. Re Morrison Jones and Taylor, Ltd., (1914) 
1 Ch. 50. In this case the hire-purchase agreement was made 
before the debentures were issued; but it is submitted that, 
even if the hire-purchase agreement were later in date than the 
floating charge, the debenture holders would only obtain a 
charge on the company’s interest, which is subject to the rights 
of the owner of the chattel. S. C.,per Eve, J., at p. 515; cf. 
Wilson v. Kelland, (1910) 2 Ch. 306; Re Connolly Bros. (No. 2), 
(1912) 2 Ch. 25; Hamer v. London City and Midland Bank, 
87 L. J. K. B. 973. A mortgagee who obtains a fixed legal 
mortgage, without notice of the terms of the hire-purchase 
agreement, would have a prior right to fixtures on taking posses¬ 
sion. Hobson v. Gorringe, (1897) 1 Ch. 182; Ellis v. Glover and 
Hudson , Ltd., (1908) 1 K. B. 388; Reynolds v. Ashby & Son, 
(1904) A. C. 466. But this principle docs not apply to an equit¬ 
able charge. Re Samuel Allen & Sons, Ltd., (1907) 1 Ch. 575. 

The best general description of a floating security is that given by 
Lord Macnaghten in Government Stock Co. v. Manila Rail. Co., (1897) 
A. C. at p 86. 
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*' A floating security/* said his Lordship, “ is an equitable charge on 
the assets for the time being of a going concern. It attaches to the 
subject charged in the varying condition it happens to be from time 
to time. It is of the essence of such a charge that it remains dormant 
until the undertaking charged ceases to be a going concern, or until 
the person in whose favour the charge is created intervenes. His right 
to intervene may of course be suspended by agreement. But if there 
is no agreement for suspension, he may exercise his right whenever he 
pleases after default.” 

Pending any such intervention, the company has a free hand to deal Subsequent 
with and dispose of the property charged in the ordinary course of 
the company’s business. It may do so by way of sale, lease, exchange, property 
specific mortgage, or otherwise, as it deems most expedient. Thus, bating* 0 
an assignment by the company of arrears of rent made before charge, 
the appointment of a receiver gives the assignees a good title as 
against debenture holders having only a floating charge; but if 
the land is specifically charged by the debenture!!, the debenture 
holders ran chum the rents. Re Ind, Ooope & Co., (1911) 2 Ch. 223. 

As to the effect of a prior mortgage of a lease on the debenture 
holders’ interest in fixtures, sec Re Rogerstone Brick Co., (1919) 1 Ch. 110, 
wheie it was held that the mortgagee by assignment was entitled to the 
proceeds of sale of the fixed plant as against the debenture holdcis. 

This power to create a specific mortgage, ranking on the property 
charged in priority to the debenture charge, was clearly not at first con¬ 
templated; for Giffard, L. J ,in Re Panama, Ac. Co , sujrra, in stating 
that the company might, notwithstanding the charge, deal with its 
properly, added: “ I do not refer to such things as sales or mortgages 
of property ”; but the law of debentures, like all branches of a living 
law, is constantly growing; and it was held in Re Florence Land Co. 

(1878), 10 Ch. D. 530, and in Re Colonial Trusts (1879), 15 Ch. D. 

465, that the floating charge left the company at liberty to create 
specific mortgages or charges in priority to such floating charge. In 
the latter case it was laid down (at p. 472) that it would be a monstrous 
thing to hold that a floating security prevented the making of specific 
charges, or specific alienations of property, because so to hold would 
destroy the very object for which the money was borrowed—the 
carrying on the business of the company. 

In a subsequent case it was urged that where the subsequently - 
created charge was only an equitable security, it ought not to have 
priority over the equitable charge of the debenture holder; but this, 
too, was overruled. See Wheatley v. Silkstone Co. (1885), 29 Ch. D. 715, 
where the company, after creating a floating charge on its under¬ 
taking, had created a subsequent equitable charge in favour of its 
bankers by deposit of title deeds, and North, J., after referring 
to the authorities, said: ‘‘Those authorities furnish a very clear 
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and intelligible principle to be followed, In this case I find that 
the debenture is intended to be a general floating security over all the 
property of the company, as it exists at the time when it is to be put in 
force; but it is not intended to prevent, and has not the effect of in 
any way preventing, the carrying on of the business in all or any of 
the ways in which it is earned on in the ordinary course; and, inas¬ 
much as I find that in the ordinary course of business, and for the 
purpose of the business, this mortgage was made, it 1 b a good mort¬ 
gage upon, and a good charge upon, the property comprised in it, and 
is not subject to the claim created by the debentures.** 

This decision is a specially strong one, because the debentures in 
question were expressed to be by way of first charge on the under¬ 
taking; but in regard to this the learned judge Baid: “I find also 
that the ‘ first charge * referred to in the debentures is fully satisfied 
by being the first charge against the general property of the company 
at the time when the claim under the debentures arises, and can have 
effect given to it. There will be a declaration, therefore, that the 
charge of the plaintiff is prior to the debentures.” See also Ward v. 
Royal Exchange Shipping Co., B8 L. T. 174. 

In balancing equities between debenture holders under a floating 
charge and subsequent specific incumbrancers, it must not be for¬ 
gotten that the debenture holders are presumed to be cognizant of 
the above-mentioned decisions and to have contiacted on the footing 
thereof. 

Prior mort- The extreme elasticity of a floating charge, and the wide powers 

fiSSonof which it thus allows to the company of dealing with the debenture 

holders’ property, are in some cases considered excessive, and, accord¬ 
ingly, it is not uncommon to insert in the instrument creating 
the charge words to the effect that the floating charge is not to 
authorize the company to create any mortgage or charge ranking 
in priority to or pari passu with the debentures, and this qualification 
js for the most part effective. Thus, if the company creates a 
mortgage in favour of any person who has notice of the floating charge 
and qualification, such person ranks after the floating charge. But a 
person who obtains a legal mortgage, and makes out (a) that he was not 
awaie of the existence of the floating charge; or (b) that though he was 
aware of the charge he was not aware of the qualification, is entitled 
to priority by virtue of the legal estate. English and Scottish , dec. Co. v. 
Brunton , (1892) 2 Q. B. 700; Coveney v. Persse , (1910) 1 Ii. B. 194. 
Such a qualification, too, in a floating"charge is to be strictly construed. 
See Brunton v. Electrical , &c. Corporation, (1892) 1 Ch. 434, where it 
was held that the qualification did not prevent the company’s solicitor 
irom acquiring a lien in priority to the debentures; and see Robson v. 
Smith , (1895) 2 Ch. 118. Nor will the prohibition prevent a sub¬ 
sequent equitable mortgagee who obtains the title deeds of property 
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comprised in the debenture holder’s security and takes without notice 
from obtaining priority. Cartell <£ Brawn, Limited, (1898) 1 Ch. 315; 

Standard Rotary Machine Co., 95 L. T. 829. Nor will it prevent a 
mortgage to a vendor of after-acquired property to secure purchase* 
money (Wilson v. KeUand, (1910) 2 Ch. 306), or a mortgage to secure 
an advance of part of the purchase-money by a third party. Re 
Connolly Bros., iAd., (1912) 2 Ch. 25. Where a specific charge is 
made expressly subject to a floating charge, the specific charge is 
postponed as from the date when the floating charge becomes 
crystallised by the appointment of a receiver. Re Robert Stephenson & 

Co., Ltd, 107L. T. 33. 

Perpetual Debentures and Debenture Stock 

Tor many years it has been quite common to issue debentures or 
debenture stock described as “ perpetual ” or “ irredeemable,” mean¬ 
ing that such debentures w^re made payable only in the event of a 
winding up or some serious default by the company. Sometimes, also, 
debentures and debenture stock were made payable at a remote period, 
such as fifty or a hundred years after issue. In cases like these, doubts 
often arose whether the securities were effective, or whether the in¬ 
definite or prolonged postponement of the right of redemption was not 
in effect a “ clog on the equity,” and, as such, void. See Company 
Precedents, Part III., 15th ed., p. 116 et seq. To quiet these doubts, 
and to bring the law into accord with what it has commonly been 
taken to be, sect. 14 of the Act of 1907, now replaced by sect. 74 of 
the Act of 1929, enacted as follows:— 

“ A condition contained in any debentures or in any deed for 
securing any debentures [or debenture stock], whether issued or 
executed before or after the commencement of this Act, shall not be 
invalid by reason only that the debentures [or debenture stock] are 
thereby made irredeemable or redeemable only on the happening 
of a contingency, however remote, or on the expiration of a period, 
however long, any rule of equity to the contrary notwithstanding.” 

A mortgage oi land by a company to a single mortgagee is a debenture 
within this section, and is not invalid by reason of the date of redemption 
being postponed to a remote period. Knightsbridge Estates Trust, Ltd , 
v. Byrne, (1940) A. C. 613; see supra, p. 291. 

Trust Deeds 

Debentures and debenture stock are constantly secured by a trust or Trust deeds* 
covering deed, conveying property of the company to trustees in 
favour of the debenture holders, charging other property and containing 
a number of ancillary provisions regulating the respective rights of 
the company and the debenture holders. Whether there should be a 
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trust deed or not must depend on the circuiustanoes; whert the 
debentures are issued only for a temporary purpose, e g,, to bankers as 
security for an overdraft or to other persons for a short term, or are to 
be taken up by the directors, a deed may be dispensed with; but in 
transactions of any magnitude there is a growing disposition to 
supplement the debentures by a trust, deed, as improving the security. 

Its advantages may be briefly summarised as follows:— 

1. It constitutes trustees charged with the duty of looking after the 

rights and interests of the debenture holders. Thus they 

may vote as they consider best in respect of shares veBtcd in 

them as trustees. Burns v. Siemens Bros., (1918) 2 Ch. 324. 

2. The debenture holders can by these trustees of theirs enter and 

sell the property comprised in the security. 

3. A legal estate is vested in the trustees with the protection 

which it carries with it. 

As regards the frame of it, a trust deed usually contains a legal 
mortgage of the freehold and leasehold properties, e.g., in the case 
of a brewery, the brewery and tied houses, and a general charge by 
way of floating security on the rest of the assets and undertaking. 
Under the Law of Property Act, 1925, the legal mortgage takes the 
form of a demise to the trustees for a term of years or a charge by 
way of legal mortgage. See sect. 87. Following on the charge comes 
a clause specifying the various events on the happening of which the 
security is to become enforceable. 

1. Default in payment of principal or interest. 

2. Winding up. 

3. Breach of covenant. 

4. Appointment of a receiver. 

Other events are sometimes added. 

The trust deed then provides that, when the security becomes 
enforceable, the trustees may at their discretion and shall, at the 
request of a specified proportion of the debenture or debenture stock¬ 
holders, sell the mortgaged premises, and apply the net proceeds in 
paying off the debentures or debenture stock and hand the balance to 
the company. 

The deed also empowers the trustees to appoint receivers to carry 
on the business; provides for the trustees* indemnity, for meetings of 
the debenture holders, giving large powers to majorities, and imposes 
on the company certain obligations as regards insurance, repairs, 
furnishing information, further assurance; &c. In the case of debenture 
stock, the trust deed, in addition to the above provisions, usually 
constitutes the stock by a covenant therein contained—on the part of 
the company—to pay the amount of the stock, and the interest, or by an 
acknowledgment of indebtedness to the trustees for the amount thereof. 
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TJb0 tftiflt deed usually contains a provision exempting a trustee 
from liability for acts and omissions except in case of wilful default. 

By sect. 152 of the Act of 1929, such provisions in the articles of 
association as applying to directors were declared to be invalid, and now 
by sect. 75 of the Act of 1947, this is extended to trustees of debenture 
trust deeds. Any provision in a trust deed is now void so far as it could 
have the effect- of exempting a trustee from or indemnifyinghim against 
liability for breach of trust where he fails to show the degree of care 
and diligence required of him as trustee. But this does not 
prevent a release given after the event or a provision in the trust 
deed enabling a release to be given by agreement of a majority 
of not less than three fourths in value of the debenture holders 
present at a meeting summoned for that purpose, and the other trustees 
may also be protected, while there is any trustee still entitled to the 
protection of existing provisions, by resolution of three-fourths in value 
of the debenture holders at a meeting. 

The trustees are commonly given remuneration by the deed, but, Remuneration 
unless otherwise provided, this ranks after the debenture or debenture °f trustees, 
stock holders. Hodgson v. Accles , 51 W. R. 57; W. N. (1902) 164. 

The deed usually provides otherwise, and gives the, trustees a lien, 
which is effective. Re Piccadilly Hotel, Ltd., (1911) 2 Ch. 534. Whether 
the trustees are entitled to remuneration after the appointment of a 
receiver depends on the construction of the trust deed. Remuneration 
was not allowed in Re Locke & Smith , Ltd., (1914) 1 Ch. 687, where 
remuneration was payable “ during the continuance of this security ” 
anti “ as and by way of remuneration for their services as trustees,” 
on the ground that in the ordinary course where a receiver is appointed 
the services of the trustees are terminated. But it was allowed in Re 
Anglo-Canadian Lands, (1918) 2 Ch. 287, where the deed provided lor 
remuneration until the mortgaged property was reconveyed or realized, 
and in Re British Consolidated Oil Corporation, (1919) 2 Ch. 81, not 
following Re Locke & Smith, Ltd., supra. See further, Company 
Precedents, Part 111., 15th ed., pp. 88 et seq. and 338. 


Registration of Debentures under the Bills of Sale Acts 

Iii Standard Manufacturing Co., (1891) 1 Ch. 627 (C. A.), it was Bills of Sal© 
held that the Bills of Sale Acts, 1878 and 1882, did not apply to any Acta 
mortgage or charge of chattels (whether debentures or not) made 
by companies under the Act of 1862. Debentures issued by a company, 
not being bills of sale within the Bills of Sale Acts, are accordingly not 
void as against execution creditors for want of registration under 
those Acts. See Standard Manufacturing Co., supra; Taunton v. 

Sheriff of Warwickshire, (1895) 2 Ch. 319; Robson v. Smith, (1895) 
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2 Oli. 118; and Re Opera Co., (1891) 3 Oh. 260. Nor are debentures 
in any way invalidated by those Acta as against the liquidator of the 
company as representing creditors of the company (Marine Mansions 
Co. (1867), 4 Eq. 601; Asphaltic Wood , dc. Co. (1883), 49 L. T. 159); 
and the fact that the debenture holders 5 chattel property remains 
at- the date of winding up in the possession of the company as reputed 
owner makes no difference; for sect, 262 of the Companies Act, 1929, 
does not introduce the order and disposition clause into winding up with 
other bankruptcy rules. Crumlin Viaduct Works Co. (1879), 11 Ch. I). 
755; Qorringe v. IrweU, dc. Works (1886), 34 Ch. D. 129. 

As to the registration of a charge in the nature of a bill of sale under 
sect. 79 of the Act of 1929, see p. 281, ante, and as to industrial societies, 
see p. 287, supra. 


Transfer of Debentures 

A debenture to bearer is transferable by delivery. »So is a 
debenture-stock certificate to bearer. A debenture to registered 
holder is transferable in the manner specified therein, subject to 
the provisions of sect. 63 of the Act of 1929, which require an 
instrument of transfer to be delivered to the company. This makes it 
necessary to have an instrument in writing. After notice to the com¬ 
pany of a transfer, the transferee can sue in his own name. PrimA 
facie a transferee of a debenture not to bearer takes subject to all 
equities. Supra , p. 299. But, as appears above, the instrument 
usually excludes equities. As to forged transfers, see p. 298. After 
a resolution to wind up voluntarily, a debenture of the company in 
the hands of a shareholder can only be assigned subject to future 
calls. In re China Steamship Co., 7 Eq. 240; and see Re Taunton, 
Delmard, Lane d Co., (1893) 2 Ch. 175, and Partridge v. Rhodesia 
Goldfields , (1910) 1 Ch. 239. It is otherwise where the debenture 
is by its terms to be transferable free from equities. Supra, p. 299. 
But even there the terms of the debenture may be such that the 
transferee cannot, until registration, maintain his title to the benefit 
of the provision. In practice, a transfer is generally framed very 
much on the lines of the transfer of shares given in Table A. and is 
signed both by the transferor and the transferee, and is taken in 
to the office of the company to be registered. Thereupon the com¬ 
pany’s official registers the transfer, and a note of registration is 
endorsed. 

It was held in Driver v. Broad, (1893) I Q. B. 744, that debentures 
creating a floating charge on the undertaking of a company which 
included land, created an interest in land, and that a contract for the 
Bale of such a debenture was a contract for the sale of an interest in 
land within the 4th section of the Statute of Frauds, and therefore not 
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enforceable unless in writing signed by the vendor or his agent. Thu 
would seem to apply to debentures to bearer charged on land as well 
as to registered debentures; but the solution of the difficulty is that, 
(•nee delivery of a debenture to beaier is effected pursuant to the 
contract, the beaier is brought into direct privity with the company 
under whose seal the debenture is given, and his title is evidenced by 
anting. 

Where by the conditions a registered debenture is only transferable 
by deed, it must be borne in mind that a blank transfer—that is, a 
deed executed by the transferor with a blank for the name of the 
transferee—is, as a deed, void (Hibblewhite v. M'Marine, 6 M. & W. 
2U0), and the poison with whom such a blank transfer is deposited 
nnnot fill up the blank and ie-dehver the instrument without a 
power of attorney under seal. This is very inconvenient. But where 
i deed is not lequned, h transfer in blank, though inchoate, can 
ie made operative by filling up the blank, and tbe authority so to 
t11 it up may be oral or may be implied. Scp supra, p. 122. 

Under the Edged Tian'der Acts, 1891 and 1892, a company is now 
mpowered to make compensation to persons who have suffered loss 
‘nun accepting in good faith forged transfers of the company’s stock, 
•hates, oi securities oi transfers executed under a foiged power of 
attorney. 

The stamp dutv on a ti.msfei of a debenture on sale is upon an 
id valorem stale, on the basi L ot 1/. pei tent. See Stamp Aet, 1891, 
‘oubled by the Fmnnn Atts, 1910 and 1920, and again by the Finance 
Vr t, 1917, s 52 (see (Vimjuny Precedents, Fait 111 , 15tlied..p 223 
t seq ), and on a contiac l note on a vaiying Male from Is to 2/. (Finance 
1909-10) Act, 1910, s. 77, doubled b> Finance Act, 1947). 

The stamp on surrender or discharge is is. (\hd ) per lOOh But an 
ndorsement on a debenture stock trust deed acknowledging that all 
’he debeiiluie stork hud been paid off is exempt from stamp duty as 
i receipt under the 11th exemption to the heading “receipt ” in 
♦lie schedule to the Stamp Act, 1891. Firth 6c Sons ^. Commrs. 1. R , 
1904) 2 K. B. 205. 


Clogging the Equity 

Where by the terms of redemption the security still remains 
haTged, after the principal moneys and interest have been paid off, 
to secure to the debenture holder some collateral advantage, such a 
provision may be bad as a clog on the equity of redemption; e.g ., a 
' lause securing to the holders of debentures a bonus of 100 per cent, 
payable out of profits, and providing that after the principal had been 
laid off, the serurity should still remain charged with the payment of 
such bonus. Re Rainbow Syndicate, W, N. (191G) 178. But where 
the collateral advantage obtained by the debenture holder is not 

21 ( 2 ) 


Blank 

transfers. 
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pait of the mortgage transaction, it u> not a clog on the equity of 
redemption De Seers Consolidated Manes, Ltd v British 8 Afrm 
Co, (1912) A C 62 And, even when* the collateral udvantage is 
contained in the same document, it is valid provided it is not unfau 
or in the nature of a penalty clogging the equity of rcdempl ion or 
inconsistent witli tin legal oi equitable light to redeem Set G <b V 
Kreqhnger v New Patagonia Meat Co, (1914) A C 25, and Cuban 
Land and Devebpment Co, (1921) 2 Ch 147 (where debenture stock 
seemed to the holder a share of the surplus asscN on a winding up) 
Wheie debentures have been issued, the date of redemption ol whi<h 
is postponed ioj man}' ycais, the doc turn of clogging tht equity does 
not apply See p 291 supra 


Discount 

i)t lit lit mis in i> hr issued at \ discount when tin dnectors hav 
thf general powets of the company, unci there is nothing in the lrgula 
tionB oi memorandum to prevent issue* at a discount Be Anglo 
Danubtan dr Co (1875), 20 Eq 339, R ( Regntt s Canal, dec Co (187b) 
3 Oh I) 43 GampbdV$ case ( 1876), 4 Oh I) 470 The considerations 
which n ndc t the issue of the shnes ot a limited company at a discount 
illegal have no application to debentures oi debenture* stoik Hut 
uhen a debenture issued at a discount contains i elaust enabling 
the lioldci to call for the* allotment in satisfaction of fully paid up 
sbuits equal to the full nominal amount of the debentuie, that clause, 
it has been held, is objectionable Mosely ^ Koffyfontun Mwa 
Limited (1904) 2 Ch 108 

See aEo Famatma Development Corpn v Bury (1910) \ V 119 
In this case bonus certificates payable out of piohts wen issued with 
debentures, and it was held that to satisf) such certificates by the 
issue of paid-up shares before profits had been earned was ultra vires 

Hut debentures may be issued as the consideration foi the release ot 
a right to share m profits, it the transaction is bond ftdt Investnavt 
Trust (\orpn \ *S inqapon T tact ton Co , (1935) ('h 015 

Deposit of Debentures or Certificates 

Sometimes money is raised by the deposit by the directors of dehc n- 
tures ot certificates of debenture stock which they ha\t* power to issue 
Then ib no objection primd facie to such a mode of raising mom y 
If the instrument deposited ib negotiable, the* depositee gets the legal 
title and if the instrument is to regurteied holder, the depositee obtains 
a good equitable title, even though the debentures deposited are 
only m blank R( Regent's Canal Ironworks Co (1876), 3 Ch D 43 
Re Stra/nd Music Hall (1865), 3 De C J, & 8 147, Hampshire Land Co 
(1896) 2 Ch. 743 If the compam ib insolvent, the person with whom 
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the debentures are deposited tan claim a dividend on the deposited 
di be ntures pari pawn with the other debentures of the senes, until 
the whole of the debt as seeuiity lor which the debentuies were 
deposited has been pud Re Regent's Canal lronworls , 3 Ch T) 11 


Debentures agreed to be Issued 

\4hcre money is advanced to a tompanv upon t be trims that deben- Effect of 
tines charged upon the undertaking, ui upon any specified properry 
of the company, shall be issued by wav of sc< untv, the lender at once debenture, 
obtains a charge in equity tor cquity treats that as done which ought 
to be done Levy \ Abercorns Slate Co , 37 Ch D 264, Tailby v 
OJundl Receiver 13 App Cas 523 The deposit by wa^ of security 
of debentuies containing i blank for the payee’s name affords eudence 
of an agreement to give bccunt\ by complete debentures m the ioim of 
ilosc so deposited Re Strand Music Hall , 3 D< G J & S 147, Re 
Queensland Land and Coal Co , (1894) 3 Ch 181, Re Hampshire Land 
Co , (1896) 2 Ch 743, Pegge \ Neath District , efee Go , (1898) 1 Ch 183; 
Simultaneous Colour Printing Syndicate \ Foweraher , (1901) 1 K B 771. 

Thus, where a prospectus offered lor subseupturn 2(),0(K)J wcuth of 
mortgage debentures “to be secund on the entire pioperty ol the 
tornpam,” and S applied foi debentures upon the terms of the 
reunpan)V pjospectUs,” and a resolution to dlof was passed bv the 
dmetens and notified to S, bui no allotment look plan, anel after¬ 
wards a trust deed was executed charging certain property specified 
"in the schedule ” in favour ol the debenture holdns, but no schedule 
wiib annexed, the Court in the winding up held S entitled to a charge 
on the entire property of the company Re Neu Durham Salt Co 
(1890) 2 Meg 360, 7 T L.R 13 

The operation of these eases ib, however, to some extent modified by 
sect 79 of the Companies Act, 1929, requiring paiticulars of cvny 
mortgage or charge for securing debentures or debenture stoek to be 
registered 11 within twenty-one days after the date of its creation, ’ and 
in eiefault avoiding the charge as against creditoib Hence it is appie- 
hended that where there is an agreement for a charge, as m the case 
last mentioned, the equitable charge mubt be registered, even where, 
as m the case of debentures executed m blank and deposited bv way 
of security, there is no accompanying memorandum of deposit But 
although the Court would be unable to treat an uniegistcred agreement 
in writing to give a mortgage or charge as a subsisting chaige (Ex 
parte Mackay , 8 Ch App. 643), it would in some eases be able to compel 
the company to perform the agreement by creating the requisite securities 
(Ex parte Homan , Re Broadbenl , 12 Eq 596, Ex parte Hamwett, 23 
Ch D 627), and might in such a case, if the company was solvent, 
allow an extension of the time for registration. See sect. 85. 
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Scrip certificates for debentures or debenture stock, where the 
debentures or trust deed are not to be issued or executed for some 
time, are occasionally registered so as to afford interim protection. 
But where there is an agreement to issue debentures in the event of 
certain contingencies, there is no charge, even if the agreement in 
registered, until the contingency arises. Gregory, Love & Co., (1916) 
1 Ch. 203. 


Irregular Issues 

Irregular issues may be ratified, and debentures irregulaily issued 
may be enforced as agreements to issue debentures. Re FireprooJ 
Doors , (1916) 2 Cli. 142. 

Priorities of Debenture Holders 

The priorities of debentures depend on various considerations—or 
the true construetion of the instrument or instruments creating them 
on the rule that the legal estate primA facie gives priority, or the rule 
that primA facie he who is first in time has the better equity, and on 
the registration or non-registration under sect. 79 of the Act, or under 
sect. 14 of the Act of 1900, oi sect. 10 of the Act of 1907, or sect. 93 
of the Act of 1908. As a general, almost invariable, rule, debrntm* 
holders of the same series aie made 1o rank part passu inter st ; and cv en 
if it is not so expressed, the Court will, fiom hlight indications, nifei 
equalitv. Where such equality exists, no individual debenture holder 
is allowed to get an advantage for himself. If he gets judgment, the 
judgment enures loi the benefit of all the debenture holders (Bouen \ 
Brecon Rail. Co., L. R. 3 Eq. 541): if he obtains a collateral seeuntv 
he holds it as trustee foi all. Small v. Smith, 10 App. Gas. 131; Land¬ 
owners v. Ashford, 16 Ch. D. 411. As to obtaining judgment m a 
separate action, see Cleary v. Brazil Rail Co., W. K (1915) 178 (when- 
despite the pendency of u debenture holder’s action the plaintiff obtained 
judgment for mrears of interest). The series constitutes, in fact, one 
great eontiibutory mortgage. Whether a company can redeem some 
of the debentures of a series and re-issue them to rank pari passu with 
those left unredeemed is a nice question, which must be determined 
on construction of the language of the debenture, and the terms of sect. 75 
of the Act. The object of this section is to override the principle laid 
down by the Court (i George Routledge & Sons, Ltd., (1904) 2 Ch. 474; 
W . Tasker A Sons, (1905) 1 Oh. 283; Perth Electric Tramways , (1906) 
2 Ch. 216; Russian Petroleum Co,, (1907) 2 Ch. 540), according to which a 
debenture once paid off was extinguished, and could not be re-issued 
See Fitzgerald v. Feme, (1908) 1 Ir. R. 279. 

Debentures repayable on a fixed date cannot be re-issued as perpetual 
debentures or as repayable at some date other than the original date. 
Re Antofagasta ( Chili) and Bolivia Ry . Co.’s Trust Deed , (1939) Ch. 732. 
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By sect. 104 of the Act of 1908 the power to re-issue was only 
conferred on the company where it had purported to exercise the 
power to keep the debentures alive. It was accordingly doubtful 
whether the company could re-issue the debentures unless it had 
clone something when they were redeemed to show an intention to 
keep them alive. Sect. 75 of the Act of 1929 confers the powei 
to re-issue if the company has not manifested an intention to cancel 
them. This enables the company to re-issue debentures where, as 
often huppens, the question of rc-issuc wus not considered on their 
icdemption. 

The issue of part of a series of debentures whieli are all to rank 
pari passu does not by implication restrict the company’s power as 
regards the terms on which the rest of the issue may be dealt with. 
Regent's Canal Iron Works , 3 Ch. D. 43. The company may even 
issue the balance of such debentures, although a debenture holders’ 
action has been commenced, at any time before u receiver has been 
appointed in the action. Hubbard v. Hul>bard, 68 L. J. Ch. 54; and 
see Gcisse v. Taylor , (1905) 2 K. B. 658. 

When* two or more series of debentures are issued giving a floating 
charge, they will rank according to the date of issue, in the absence of 
anything to show that they are to rank pari passu, James v. Boythorpe 
Colliery Co., 2 Meg. 55; Gartside v. Silkstone Coal Co., 21 Ch. D. 702; 
and see Lister v. Henry Lister dc Son, 41 W. R. 330. Hence, where 
mortgage debentures of a specific series arc to rank pari passu, the 
vompany cannot issue debentures of some further series to rank pari 
passu with the original series, unless the terms of the last-mentioned 
series have reserved such a power to the company, either expressly 
or impliedly. Ibid. The lescrvation of a power to create mortgages 
is not sufficient for this purpose. Re Benjamin Cope & Sons, (1914) 
l Ch. 800. 

Current Account 

The rule in Clayton's case (1 Mer. 572) applies where a company, after 
gi\ing a charge to sccuie an overdraft on current account, creates a 
second charge on the same property, and, accordingly, unless some 
other arrangement has been made, the payments in to the credit 
of the account must be taken as satisfying tbe amounts debited to 
the account in the order of date. See Deeley v. Lloyds Bank, (1912) 
A. 0. 756. 

Specific Property charged 

Where a company issues a series of debentures charging (but not by 
way of legal mortgage) specific property of the company, such a charge 
ranks primdfacie in priority to any subsequent charge on the same pro¬ 
perty by the company on the principle qui prior est tempore potior est 
jure; but this rule yields to that reverence with which the law always 
regards the legal estate and the bond fide purchaser for value, and if, 
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consequently, the company creates a subsequent charge, * hither m 
favoui of debenture holdeis, oi otherwise, and the persons m whose 
favour such charge is created advance their money in good faith, 
without notice (actual oi constmdm) of the pnor debcntuie charge 
and get the legal estate, then, by \irtue of such legal iBtate, they take 
pnoiity o\oi the prior charge of the debenture holdeis It is to pie 
writ this dmgei that a legal estate is usually \ested in tnistccs 
Company Prerodents, Pail 111 15th ed , p 76 

Floating Charge 

As to piopeitj lompiihui m a floating cliaigc, we ha\e alu idy mmmi 
thut dtbintuie holders lia\ing i charge thueiui may be postponed U, 
subsequent specific moitgages (p 117), ind this in some e \s<v even 
though the conditions ol the charge prohibit the citation o! pnor 
moitgages (p 318) If there is no sueli prohibition, the subseqium 
specifio mortgage takes pnorit> bv Mitui of the fact lint 11n flotting 
sicunty is a, floating security, and, by itsyery nature, the it ton )HiIiiP« 
the company, m cairying on its busmens, to create thaigcs in pnontv 
to it If there is such a prohibition, then the subsequent mortgagee 
takes priority—ill cases wlieic he does see—bv MTtue of his good I utU 
and the legal estate oi a better equity Boner \ Fauiq i Le/s Co 
W N (1877) 222 Biuntov \ Electrical Enqm((nnq Cotpn (1^*2) 
1 Oh 434 Castell & Broun (1V1S) I Ch 31 5 Yallctort San it an/ Shan 
Laundry, (1003) 2 (Jli 654 and sn Coinpim Precedents Pirt III 
15th e cl , ]> 111 el uq 

Sect 264 of the Act of 1929 gives loeal utes tkiks mil sen mts 
sal.uu's and workmen’s wages priority in a winding up oiei eh Inn lire 
holders with a floitmg cliaige. See p 123, post 

Majority Clauses 

Debenture trust de e ds e oinmonly, and sometimes debe ntures contain 
pio\isions enabling a majority say three fourths—of the* holdeis of 
the debentures or debenture stock at a meeting, to assent to modifiea 
tions of the rights of the holdeis as a class The object of such a powt r 
ir, of couise, to pievent a peiverse or unreasonable minority from 
obstructing a benehcial arrangement, eg, where it may be necessary 
to give the company time tor payment of interest oi to allow reduction 
of the rate, or enable it to raise* further funds bv a fresh issue of deben¬ 
tures to rank pan passu The operation of such a clause lias been 
discussed in a number of cases (Folht \ Eddy stone, dc Co (1892) 
3Ch 75, Mercantile Co v International Co of Mexico, (1893) 1 Ch 484, n 
(C A), Mercantile Investment , dc Trust Co \ River Plate dc Co 
(1894) 1 Ch 578, Snealh v VaUey Gold Co , (1893) 1 Ch 477 (C A) 
Cosr Moore v Peruvian Corporation , (1908) 1 Ch. 604, Shaw \ Royce, 
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Limited, (1911) 1 Oh. 138; Northern Assurance, Ltd . v. Farnham United 
Breweries , (1912) 2 Ch. 125); and the result of these cases may be 
summed up bv saying that the powers of the meeting depend entirely 
i»n the true construction of the piovisions m question. Each class of 
persons may vote m accordance with their own interests, provided that 
the whole scheme is foil (Goodfcllow v. Nelson Line , Ltd., (1912) 2 Oh. 
324); but not where there is a secret bargain to secure the vote of 
persons controlling the majority. British America Nickel Corporation 
v. O'Brien, (1927) A 0 369. Persons entitled to an immediate allot¬ 
ment of debentures (under a scheme) aie entitled to vote. Dey v. 
Rubber , Ac. Corporation , (1923) 2 Uh. 528. In sevnal eases, the pro- 
msiods of the clause weie held sufficient to enable the majority to bind 
the class to accept shares oi debentures (Re W. H Hutchinson A Sons , 
Ltd , 31 T. L. K 324) of n new company in satisfaction of Ihe securities 
of the existing company, but they have been held not to enable the 
company to sell its assets and distribute them among those of the 
debenture holder* who weie willing to accept the lowest price lor theii 
debentures New York Taxicab Co , (1913) 1 Ch. 1. Where there is 
no such majority clause, the Court can sanction an arrangement or 
< mpromise under sect 153 of the Act. 


Specific Performance 

Specific peifonuauu* of <i contract to take oi to subscribe for Specific per- 
debentuies could not nuclei the old law be enforced. Thus, if A. I 01 ™ 110 ®* 
agreed to take up debentuies ol the company, and failed to pay, he 
tould not be forced to pav up, the theoiy of law being that the com¬ 
pany could got the loan elsewhere and did not need to invoke the 
special jurisdiction of equity to aid it. All that the company could do 
was to sue the defaultei foi the damages (if anv) it had sustained. 

South African Territories , IAmited v. Wallinqton , (1898) A. C. 309. 

By sect. 105, however, of the Companies Act, 1908 (replaced by 
sect. 76 of the Act of 1929), “A contract with a company to take 
and pay for any debentures of the company may be enforced by an 
order for specific performance.” 

Where debentures are issued payable by instalments, and the com¬ 
pany has declared the debentures forfeited, the company cannot 
recover calls made before the forfeiture under this section. Kuala 
Pahi Estate v. Mowbray , W. N. (1914) 321. 

Books 

The words “ all the property of the company ” in the debenture Books, 
holder’s charge have been held not to extend to the ordinary books of 
the company (see Clyne Tin Plate Co. (1882). 47 L. T. 439), and, on a 
winding up, the liquidator is accordingly entitled to claim possession 
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of the minute book find share register and other bookB which relate +o 
the management of the company ab distinct from documents in the 
nature of title deeds, which may be retained by the debenture holdeis 
or their receiver. Engel v. South Metropolitan , do. Co., (1892) 1 Ch. 
442; Re Capital Fire Insurance Association (1883), 24 Ch. D. 408 
There are books which, by the provisions of the Companies Acts, arc 
to be kept at the office of the company, such as the register of member* 
and the register of mortgages; and tor the directors to mortgage or 
charge these would, as Cotton, L J., pointed out (24 Ch. D. at p. 418), 
lie to deal with the property of the company in a way inconsistent with 
its objects and constitution; and the same principle applies to books 
which, by the articles of the comjiany, are to be kept at its office. 

Debenture Stock 

In the matter of security, or payment of interest, and of transfei 
dchentuic stock differs hardly at all from debentures; as to the tine 
of payment it differs in being generally made payable only m tin 
event ol a winding up, and not at a fixed date. It is in its divisibiliU 
that debenture stock differs mainly” from debentures. A debenture 
is always for a fixed sum, say 100k, and this sum is only transferabh 
as an entirety; whereas debenture stock, unless the regulations 
otherwise provide, can be transferred in an) amounts, eg., 550 1. 
or 71k, or 13k, and several small holdings can be consolidated infe 
one larger holding, a single certificate being obtained for the 
aggregate amount. But, to prevent complications, the articles 
commonlv make the stock transferable in amounts of not less tlna 
lk, or 5k, or 10k 

Constitution 

Debenture stock, as mentioned above, is generally constituted b\ 
a trust deed. The deed contains a covenant for the payment, eitliei 
at a fixed date oi in certain events (e.g. y a winding up), of a specified 
capital sum—sav 100,0007 -which is to be called the slock, and fo» 
the pu^ment of interest, and gives to the trustees security, by way <>f 
mortgage or charge, as in a debenture trust deed. It contains aK<» 
provisions for the keeping of a register of the beneficial owners of 
the stock, and for transfers and transmissions thereof, and for the 
issue to such owners of certificates of title, and for meetings of th< 
stock-holders, &c., and it usually reserves to the company power to 
redeem at a premium before maturity. 

Under the terms of the deed, there is not usually any direct contract 
by the company with the stock-holder; but he is a beneficiary, and. 
as such, the Court will recognize and protect his title. Re Emprew 
Engineering Co. (1880), 16 Oh. D. 128; Gandy v. Gandy (1885), 
30 Ch. D. 57. It is not easy to reconcile with this, Dundsrhnd Iron 
Ore Co (1909) 1 Ch. 446. 



mmmnm and mmmvm stock m 

Debenture stock of a company under the Companies Act, 1929, is 
essentially different from debenture stock issued by railway and other 
companies under the Companies Clauses Act, 1863. 

Stock Certificate 

The stock certificate issued to the owners usually runs as follows:— Form of stock 

“ This is to certify that-of-is the registered proprietor of 

- 1. debenture stock of the above-named company,” and is under 

seal. 


Remedies of Debenture and Debenture Stock-holders 

Where Debenture carries no Charge 

Where the debenture is not secured by any mortgage or charge, Remedies, 
the remedy of the holder is either to bring an action to enforce the 
debenture and obtain judgment and then levy execution on the 
property of the company; or he may, eilher before or after judgment, 
present a petition for the winding up of the company, or, if there be 
a winding up in progress, ho can prove in the winding up for the 
amount due to him, but, not having any security, he has no priority 
either in the winding up or otherwise; he ranks merely with the 
ordinary creditors. 

By tlie Comts (Emergency Powers) Acts, 1939 and 1940, as amended t’ourte 
b\ the Liabilities (War -lime Adjustment) A(t, 1941, s. 26, it is 
notoMsan, during the emergency winch gave rise to the passing of the 
Acts, to obtain the lea\c of the Court before exercising the remedies 
of debenture holders and other mortgagees for realising their securities. 

The^e provisions are complicated and of temporary operation, and the 
reader is referred to the Annual Practice and other works on procedure. 

It mav, howevei, be useful to refer to some of the decisions which 
relate particularly to debentures: Re Corporate Equitable Property 
Society , (1940) Oh. 654. where it was held that leave must be obtained 
under these Acts to move for judgment in a debenture holder’s action; 

Re BeUhridye Property Trust , W. N. (1941) 85, where' debenture holders 
appointed a receiver, and a first mortgagee of part of the property 
applied to the Court for leave to appoinl a receiver; owing to opposition, 
the mortgagee’s receiver was not appointed until seven weeks later, and 
it waii held that the debenture holder’s receiver must account to the 
mortgagee’s receiver for rents and profits from the date of the summons 
asking for leave; Re Wood's Application , (1941) Ch. 112, where a 
debenture holder obtained leave to appoint a receiver (the company not 
being in liquidation), and it was held that no further leave was necessary 
to enable the receiver to sell the property under the power of sale in 
the debentures; Re S. Brown & Son (General Warehousemen), Ltd., 

(1940) Ch. 961, where the receiver was held to be the agent of the 
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debenture holders for the purposes of these Arts after liquidation had 
cmimenred. Bee p. 303, supra, 

Debenture* or Debenture Stock carrying a Mortgage or Charge 

In this nisi*, the remedies open to the debenture holder or debenture 
stock-holder necessarily depend on the teims of the security, and these 
terms must he kct utiuized accordingly. Ordinaiily, the remedy of 
a debenture holder, when the mmpany is in default as regards principal 
or inteiest, is to bring an action against the company to obtain payment 
and to enfoiee liis securities. Where a debenture holdoi is required 
to give notice to the company prior to action he must do so. Rogers & 
Co. v. British, <&c. Association, 68 L. J. Q. B. 14. In such an action, 
the debenture holder plaintiff r>ues on behalf of himself and the o*hcr 
members of the class, and the Court usually appoints a receiver (if 
necessary a manager also), and by its judgment declaies the debentures 
to be a charge on the property, directs inquiries as to who arc the 
holders, and the amount due, and either orders a sale ol the property 
or gives liberty to apply for a sale. See Company Precedents, Part III., 
15 h eil , p. 622 e( seq. Where a receiver and manager has been 
appointed it js loi the Court to say what proceedings the receiver is to 
be allowed to take or continue at the cost of the company's .ishcte. 
Viola v A nqh-American Cold Storage Co , (1912) 2 Oh. 305 (see p 336, 
infra). 

As a rule the undertaking of a company cairyimr on some seivue 
to the benefit of the public cannot be sold. The Civ^tal Palace was 
not, however, exempt from sale as a public undertaking. Crystal 
Palace Co,W N. (19L1) 104 

Where Trust Deed 

Where there is a trust deed, whether tor securing debenture^ or 
debenture ^tock, the trustees ran be plaintiffs in an action for enforcing 
tlie charge; but, commonly, the action is brought by a holder of the 
debentures or debenture stock, and the company and the trustees are 
made defendants. Tn such an action, similar relief is usually granted. 
Bee Company Precedents, Part III., 15th ed., p. 623. 

Appointment of Receivers and Managers* 

Receivers and managers can be appointed either under the express 
powers of the debentures or trust deed, or by the Court. Provisions 
are made as to both classes in Part VI. (sects. 306- -311) of the Act of 
1929. 

By sect. 306 a body corporate is not qualified for appointment as 
receiver of the property of a company; but this does not apply to a 
receiver acting under an appointment made before the 3rd of August, 

* See generally Company Precedents, Part III., 15th ed., p. 470 et seq. 
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1928, and by sect. 63 of the Act of 1947, if any undischarged bankrupt 
acts as a receiver, he becomes liable to a fine or imprisonment, or both. 

By sect. 307, where an application is made to the Court to appoint a 
receiver on behalf of the debenture holders or other creditors of a 
company which is being wound up bv the Court in England, the official 
receiver may be appointed. 

By sect. 308, where a recoivei or manager of the property of a company 
has been appointed, every invoice, order for goods or business letter 
issued by or on behalf of the company or the receiver or manager 
or the liquidator of the company, being .1 document on or m which the 
name of tie* company apptais, shall contain a statement that a receiver 
or manager has been appointed. 

By siet. 84 of the Act of 1947, wheic a receiver or manager of all or 
nenriv all the properh of the company is appointed either under the 
poweis of the debentures or ihe Court on U halt of the holders of 
debentures secured by a floating charge, the receiver is to send to the 
company notice of his appointment foithwith aud the company must 
within (usually) fourteen days make out and submil to the receive! a 
statement as to tlu* affairs of the company. 

Within one month alter receiving tins statement the receiver must 
neno to the Registrar (and to ilie Court if lie was appointed by the 
Court) a copy of the statement and any comments he sees fit to make, 
and must send to the Registrai a summary of the statement and of 
his comments and must send to the company a copy of his comments 
and to the trustccs and all I lie debent ure holders a copy of the summary. 

Tin leieiver must also within two months after the end of each year, 

.Mid within t wo months aftei he ceases to act as receiver or manager, send 
to the Registrar and to the trustees an abstract of his receipts ami 
payments during the relevant period. 

Bv sect 85 the statement is to show particulars of the company’s 
assets ami liabilities, particulars as to the creditors, and (he securities 
held hi them The statement must be verified b) affidavit of a director 
and the secretary, and past directors, employees and office ]h of the. 
company and persons who have taken part in the formation of the 
company may in certain cases be required by the receiver to submit 
and verify the statement. 

By sect. 87 (1) a receiver oi manager appointed under the powers in 
the debentures may apply to the court for directions. 

Theic are penalties for default in complying with these sections. 

By sect. 309 the Court may, on an application made by the Remunor* 
liquidator of a company which is being wound up, fix the remuneration 
of a receiver or manager. This power, by sect. 87 (3) of (he Act of 1947, 
now extends to fixing the remuneration for any period before the making 
“f the order or the application to the Court, thus overruling the recent 
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case of Re Qreycaiue, Ltd., (1946) Ch. 269, and is exercisable not¬ 
withstanding that the receiver has died or ceased to act before the 
application. Where he has received more than the rate fixed, he may 
be ordered to refund the excess. 

in the case last mentioned, it was held that the power might be 
exercised although the receiver had been receiving remuneration at a 
rate fixed by the trustees for deln-nturo holders by agreement with the 
receiver. See further, Company Precedents, Pt. III., 15th ed., p. 780, 
.ind, as to correction of the order, where remuneration has been omitted, 
see Re City Housing Trust , Ltd, (L942) 1 All E. R. 369. 

Sect. 3J0 provides for a receiver or manager delivering to the registrar 
abstracts showing his receipts and payments. 

•Sect. 311, as amended by sect. 86 of 1947, provides for penalties in 
ease of default and enables the Court to order the receiver to make 
good Ins default. 

These sections are set out in full in the Appendix. 

Appointment In an action to enforce the security, the Court has power to 

by the Court. a pp Q j n< a rece iver, and is usually asked to exercise it; and this-* power 
is not confined to cases in which the principal or interest on the 
debenture or debenture stock is in arrear. A receiver may bo 
appointed whenever the security is m danger. Thus, where a ionipiinv 
had become insolvent and closed its works, a receiver was appointed 
McMahon v. North Kent Iron Works, (1891) 2 Ch. 148. So, where a 
winding up of the company takes place or is imminent. Victoria 
Steamboats Co., (1897) 1 Ch.' 158; llodsoti v. Tea Co 14 Ch. D. 859, 
Wallace r. Universal , dec. Co., (1894) 2 Ch. 547. Or, whore a company h 
disposing of its undertaking in violation of the terms of the security 
(Hubbuck v. Helms, 56 L. T. 232; but see Foster v. Borax Co., (19M) 

1 Ch. 326); or where there arc judgments ugainst the company 
(Edvards v. Standard Rolling Stock Syndicate, (1893) 1 Ch. 374), nr 
where a company is in a state of suspended animation. Higginson '. 
German Athencrum , 32 T. L. R. 277, See also Victoria Steamboat Co , 
Smith v. Wilkinson, (1897) 1 Oh. 158, in which it w r as held that the 
power to appoint a receiver included, also, power to appoint a manager 
in such cases; and in such cases the Court, after appointing a 
receiver, can enforce the securitj\ CarshaUon Park Estate, (1908) 

2 Ch. 62. The more fact that the assets would, if realised, be in¬ 
sufficient to pay the debenture holders in full is not a valid ground 
for the appointment of a receiver. New York Taxicab Co., (1913) 

1 Ch, 1; Lawrence v. West Somerset Rail. Co., (1918) 2 Ch. 250. But 
see Re Braunstein and Marjolaine, Ltd., W. N. (1914) 335; 58 Sol. J. 
755 (where part of the business had been closed down); and where 
the company proposed to distribute among its members a reserve fund 
which was its only remaining asset, a receiver was appointed. Re 
Tilt Cove Copper Co., (1913) 2 Ch, 588. 
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Where the company is registered in this country, it is no objection 
to the appointment of a receiver that the property is abroad. St 
parte Pollard , 4 D. 27 ; Coote v. decks, 13 Eq. 597. 

The appointment of a receiver by the debenture holders under their 
debenture does not necessarily prpvent the Court from appointing a 
receiver. Re u Slogger" Automatic Co., (1915) 1 Oh. 478. The fact 
that a liquidator appointed by the shareholders is also receiver for 
the debenture holders is a reasonable ground for the unsecured 
creditors desiring his removal as liquidator. Re KnnmeUi <6 Barnett , 

Ltd., (1917) 1 Oh. 203. 

The order usually provides for security to be given by the receiver. Security. 
If a receiver is appointed “ upon his giving security,” he is not entitled 
to take possession until he has given security, and until then he is not 
to be deemed to be in possession as against third parties. Edwards v. 

Edwards , 2 Ch. D. 291. But it the order appoints the receiver out-and- 
out, and orders him to give security, the appointment takes effect at 
once, and he is entitled to take possession before security given, and as 
against third parties is to be deemed to be in possession as from the 
• ime the order is perfected. Morrison v. Skerne Ironworks Co , 60 L. T. 

’>88, in which rase the appointment was held good as against execution 
irditors; and Ex parte Evans, 11 Ch. D. 691; 13 Ch. D. 252. So, a 
.andlord who distrains after the making of a receivership order, but 
before it is drawn up, will not be disturbed. Lee v. Roundwood Colliery 
Co., (1897) 1 Ch. 373. If the receiver does not give security within 
the time limited, his appointment lapses unless the time is extended. 

Re Sim8 & Woods, Ltd., Practice Note, W. N. (1916) 223. 


When the Court appoints u leeeiver of property, it in effort takes Offioer of the 
lu custody of the property into its own hands -for the receiver i* an Court * 

< flicoT of the Court—and thus assumes the protection and safe keeping 
of it for the benefit of the parties interested ui it. The receiver being 

officer of the Court, any interference with him, whether by a party 
•o the action ot by a stranger, is a contempt of Court and punishable 
tecordingly. Thus, proceedings for recovery of possession cannot be 
commenced by a first mortgagee without leave of the Court. Re 
Metropolitan Amalgamated Estate 9, Ltd., (1912) 2 Ch. 197. flee, how¬ 
ever, as to independent actions by debenture holders, Cleary v. Brazil 
Rail. Co., W. N. (1915) 178. This decision may be supported on the 
ground that there was no interference with the company’s assets until 

< xccution. 


The duty of a receiver (unless he is also appointed manager) is Duties, 
‘onfined to taking possession and protecting the property over which 
f e is appointed. Manchester and Milford Rail. Co.,} 4 Ch. D. 615. See, 

.*s to the poweis and duties of a recci\ er, Moss Steamship Co. v. Whinney, 

(1912) A. C. 254, and Company Precedents, Part ITT., 15th ed., p. 470 
el VG(J. 
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Where a receiver and manager continued to manage the business 
after the time limited, his remuneration and part of his expenses were 
disallowed. Be Wood Green Laundry, (1918) 1 Ch. 423. 

The receiver must not disregard contract h made by the company 
where they may affect the goodwill of the business (Be Newdigate 
Colliery, (1912) I Ch. 468), but in other cases he may be authorized to 
disregard them Thames Ironworks, W. N (1912) 66; 28 T. L. R. 273; 
Be Great Cobar, Ltd , (1915) 1 Ch. 682. 

The question whetkei d receiver shall take proceedings in the name 
of the company iN entirely in the discretion of the Comt. The plaintiff 
in the debenture holders’ action cannot insist on proceedings by 1h< 
company against him being dropped. Viola v. Anglo-American Co, 
(1912) 2 Ch. 305 

When .i receiver and managei is appointed by the Court, he “ areepls 
the appointment on the IcrniR that he will be personally responsible 
to the creditors of the business, whilst he will be imlunnified oul of 
the estate.’* Pei Rigby, L J., Owen v Cronek , (1895) 1 Q. B. 265, 
Burt v. Bull, (1895) 1 Q B. (C A ) 276; and Gosling v. GaskeU, (1897) 
A. C. 575. When the receiver is in default, lie loses Ins indemnity to 
the extent of lus delimit, and persons to whom he Las incurred liabilities 
can only stand m Ins place as regards his indemnity to the same extent 
British Power Traction Co, (1910) 2 Ch. 170; lie British Tea Table, 
101 L. T. 707. 

A receiver carrying on a company’s business mav be personally 
liable to compensate workmen under the Workmen’s Compensation 
Art, 1925. 


Rent. 


liability on 
covenants 
in lease. 

arfrtiee. 


A receiver in a debenture holders’ artion will not, at the instance 
of a landlord, be ordered to pay the rent of leasehold premises mort¬ 
gaged by sub-demise to the trustees for the debenture holders, there 
being no privity in such a case between the lessor and Mib-lcsseM 
(Hand v. Blow, (1901) 2 Cb. 721); and the same tide apparently applies 
where a receiver is appoint cd for an equi I able mortgagee. Hay \. Swcdi 
and Norwegian Rail. Co., 8 T. L. R. 775; see also Justice v. James , 
15 T. L. R. 181 (where the receiver had paid lent for a time); Re J. W. 
Abbott & Co., W. N. (1913) 284; 30 T. L. R. 13 (where the receiver was 
in possession); Westminster Garage Co., 84 L. J. Ch. 753 (where the 
lessor had recovered judgment for possession) A receiver who by agree¬ 
ment paid rent for the period after his appointment was held to he 
entitled to deduct income tax in icspect of rent paid before his appoint¬ 
ment. Re Hayman, Christy and Lilly, IM (1917) 1 Ch. 545* 

The same rule would appear to apply to the liability of a receiver on 
the covenants in a lease. 

'Where the security comprises leasehold property and fixtures, and 
the company by passing a voluntary lcsolution to wind up forfeits 
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the lease, the receiver may remove the fixtures within a reasonable 
time. Re Glasdir Copper Works; English Electro-Metallurgical Co, 
v. Glasdir Copper Works, (1904) 1 Cli. 819. A receiver for holders 
of debentures containing a floating charge can exercise in the name 
of the company the rights of a tenant under the Landlord and 
Tenant Act, 1927. Gough's Garages v Pugsley } (1930) 1 K. B. 

615. 

A receiver is bound (sect. 78) to pay out of the first assets coming to Preferential 
his hands creditors entitled to preferential payments (see pp. 423 -426, P a y ment8, 
post). If he distributes the fisseis or uses them up in carrying on the 
business without providing for these preferential payments, he renders 
himself liable. Woods v. Winskill, (1913) 2 Ch. 303; sec also West¬ 
minister Corporation v. Chapman, (191G) 1 Oh. 101, where it was held 
that the costs of the winding up are payable before the preferential 
debts, but that if the general assets after payment of such costs are 
insufficient to pay the preferential debts, then the amount of the 
deficiency must be mude up by the debenture holder out of the property 
subject 1o his floating charge. The costs and expenses of the receiver 
and his j enumeration also come befoie the piefeionlial creditors. 

Glyncorrwg Colliery Co., (1926) Cli. 951. The word “forthwith, 
which appeared in llic corresponding section (107) of the Act of 1908, 
and was commented upon in the last mentioned case, has now been 
omitted. These preferential payments have no priority over property 
comprised in a fixed charge, even though the debenture contains also 
n floating charge. Re Lewis Merthyr Consolidated Collieries , (1929) 

J Ch. 498. 

Where a receiver is appointed of part oi the property of the company 
which is comprised in a floating charge, debts incurred in connection 
with other property of the company after the appointment of the 
receiver will not rank as preferential debts against the property in the 
hands of the receiver, since Ihe floating charge over that property was 
ciystallised by the appointment of the receiver. Re Griffin Hotel Co 
Ltd., (1911) Ch. 129. 

As to rates, the liability of the receiver depends upon Ihe question Rates, 
whether there has been a change of possession National Provincial 
Runkv. United Electric Theatres , (1916) l Cli. 132. 

The appointment of a receiver and managei, if of a permanent 
character, operates as a discharge of the company’s servants. Reid v. 

Explosives Co. (1887), 56 L. J. Q. B. 388; 19 Q. B. D. 264. But 
semble, the appointment of a receiver by debenture holders would not 
have that effect if the receiver is agent of the company. Compare 
Robinson Printing Co. v. Chic, Ltd., (1905) 2 Ch. 123, and Parsons v. 

Sovereign Bank of Canada, (1913) A. C. at p. 167. 
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Borrowing, 


Foreclosure. 


Winding up. 


A receiver or receiver and manager may be appointed in proceedings 
commenced by originating summons. Re Francke, 57 L. J. Ch. 437; 
Gee v. Bell, 35 Cb. D. 1G0; Ann. Pr., notes to Ord. LV. r. 5a. 

A director appointed receiver and manager in a debenture holder’s 
action is not thereby disentitled to be paid his fees as director. Re 
South Western of Venezuela Rail. Co., (1902) 1 Ch. 701. 

Under sect. 86 of the Act the appointment of a receiver must be 
registeml; and as to delivering his accounts, see sect. 310 of the Act, 
infra, p. 588. 

Leave to Borrow 

In debenture holders’ actions the business of the company is com¬ 
monly the most valuable asset, and in order to pTolert and preserve it 
as a going concern, and for this or othej pressing exigencies, the Court 
lias jurisdiction—which it fiequcnlly exercises—to authorize the 
receiver to borrow money in pnonty to the debentures or debenture 
stock. Grunwood v. Algcsiras (Gibraltar) Rail. Co., (1894) 2 Ch. 205, 
Lathom v. Greenwich Ferry , 72 L. T. 790. The receiver should keep 
within the limits allowed. Glasdir Copper Mines , (1906) 1 Ch. 365, 
British Power Traction Co., (1906) 1 Ch. 497. 

The jurisdiction to raise a salvage loan of this kind is beneficial to 
all persons interested, and has saved many a well-known concern from 
dest niction. See Securities Properties Investment Carp. v. Brighton 
Alhambra (1893), 68 L. T. 249; ltc Glasdir Copper Mines , (1906) 1 Oh 
365, Robinson Printing Co. v. Chic, Ltd ., (1905) 2 Ch. 123. 

The expenses of Realization rank before securities given b> the 
receiver and manager. Strapp v. Ball, (1895) 2 Ch. 1, Re Glasdir 
Copper Mines, (1906) 1 Ch. 365; AV London United Breweries, (1907) 
2 Ch. 511. 

Foicclosurc 

'Plus is <i lemcdy whuli is occasionally available in debenture holders’ 
actions. See Sadler v. Worley, (1891) 2 Ch. 170; Elm v. Continental , 
dec. Co., (1897) 1 Ch. 511. But not where the property has been 
conveyed to the trustees of a debenture trust deed on trust for sale. 
Schweitzer v. Mayhcw, 3] Beav. 37. All the debenture holders ,is wdl 
as the company are nocessny parties to a foreclosure action. Wallace v. 
Ewrshed, (1899) 1 Ch. 891; Elias v. Continental Co., svpra. 

Remedy by Winding-up Petition 

A debenture holdei to whom the company is indebted in a sum 
presently payable, can demand payment, and, if default be made, 
can petition for the winding up of the company, and this, whether 
he be the registered holder of the security, or the holder of a 
security to bearer. Re Olathe Silver Co. (1884), 27 Ch. D. 278, 
Re Urugvay Central Rail Co. (1879), 11 Ch. D. 372. And the mere 
fact that he lias obtained the appointment of a receiver docs not preclude 
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him from applying for a winding-up order. Borough of Portsmouth 
Tramways , (1892) 2 Gh. 362. As against the company he is entitled 
io a winding-up order ex debito justitia , but not so as against the wisheB 
of the majority of the creditors. Western of Canada Co. (1878), 17 
Eq. 1; Chapel House Colliery Co ., 24 Ch. D. 259. The holder of a 
mortgage debenture, who applies for a winding-up order, is not bound 
to give up his security. Moor v. Angh-Italian Bank (1879), 10 Ch. D. 
681. Where there is nothing presently due to the debenture holder, 
he had formerly no locus standi to present a winding-up petition. 
Re Melbourne Brewery Co., (1901) l Ch. 453. But if the company 
is insolvent his position was, ui this respect, altered by sect. 137 of 
1908 (replaced by sect. 170 of 1929). 

Remedies without aid of Court 

A debenture holder is not bound to come in and enforce his rights m 
,i winding up. He may exercise sueh powers uJ Utilization as are given 
him by bis securities, e.g , appointment ol a receiver or sale. As to the 
powers oi a receiver so appointed and his agency and liabilities, see 
pp 302, 303, supra. 

Action by Debenture Holder 

Where it is necessary to bring an action, any holder of debentures 
Lin do so. After a winding up lias commenced, the debenture holder 
must first apply to the Court for liberty to commence the action; 
but the Court will give liberty to bring or proceed with the action 
as ,i mat lei of course. Lloyd \\ David Lloyd <(• ('a. (1877), 6 Ch. T). 
(C, A.) 339; Joshua Stubbs, Limited , (1891) 1 Ch. 475; Strong v. 
Carlyle Press, (1893) 1 Ch. 208. 

A debenture 1 holder, though suing on hclulf ol himself and others, 
is dominvs litis, and accordingly can as a rule stop the action when 
he (houses, e.g., on his claim being satisfied (Ward \. Alpha Co., (1903) 
1 Oh. 203); but when* the plaintiff has interests conflating with those 
iif the other debenture holders, the Court may give the conduct of ih« 
piuceodings to an independent debenture holder. The Services Club 
Estate Syndicate, Ltd., (1930) 1 Ch. 78. 

The Court lias jurisdiction to older that ch boil uro holders who do 
not claim wilhin a certain time shall be cm hided from a scheme of 
division, Saragossa and Mediterranean Rail. Co. v. Collnigham , (1901) 
A. C. 159. 

('osts 

As lo costs m a icpn •'Ciit.itive ch benture holder's action, see 
Re Sew Zealand Midland Railway, Smith \. Lubbock, (1901) 2 Ch. 
357; Re Clayton Engineering and Electrical Construction Co., 90 
L. T. 283. These eases establish the rule that where the assets are 
liNullieient to pay in lull the series of debenture,^ on behalf of which 
the plaiutiff sue*, the plaintiff is entitled to solicitor and client costs 

22 ( 2 ) 
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oat of the fund. Where, however, the assets are sufficient to pay 
this series in full, but insufficient to pay any subsequent series in 
full, the plaintiff can only get party and party costs out of the assets. 
See also Re W. C. Horne & Sons, 1Ltd., (1906) 1 Oh. 271; and, as to 
trustees’ costs, Mortgage Insurance Corfu, v. Canadian Agricultural 
Coal Co , (1901) 2 Ch. 377. 

The company and the subsequent incumbrancers, though necessary 
parties (Wilcox cf Co , W. N. (1903) 64) must, where sued by the firet 
debentuie holders, look 1o the surplus for their costs. Clayton 
Engineering Co , W. N. (1904) 28; 90 L. T. 283 They are, howevei, 
sometimes allowed costs where their presence has been beneficial to 
the realization of the assets. 

Proof by Debenture Holders 

In the case oi a solvent company a debenture or debenture stock¬ 
holder can prove tor his principal and interest (In re Colonial Trusts 
Corporation (1879), 15 Ch. D. 473), and is not bound to value his 
security before proving. Kellock’s case (1868), L. R. 3 Ch. App. 7G9 
But if the company is insolvent, which it is taken prtmd facie to be if in 
winding up (Re Milan Tramways Co. (1884), 25 Ch. D. 587), 
sect. 262 of the Companies Act, 1929, applies, and the holders of 
secuied debentures who want to prove must value their securities, 
or must realize them and then prove for the balance; and for the 
purpose of ascertaining tlu* balance for which he can prove, the 
debenture hojdcr can only apply the proceeds of his security in pay¬ 
ment of interest accrued up to winding up. He may then prove as 
an unsecuied cieditor for the balance of the principal and interest 
due at the commencement of the winding up after deducting the 
amount arising from realization of his seeurity. Quartern! aine's case , 
(1892) 1 Ch. 639. 

It has been held that sect. 66 of the Bankiuptcy Act, 1914, which 
pi ovules that for the purposes of dividend interest is not to exceed 
5 per (ent. per annum, dot's not apply. Agricultural Wholesale Society , 
(1929) 2 Ch. 261. It is submitted that this decision is coriect, notwith¬ 
standing the doubts expressed in Re Bush, (1930) 2 Ch. 202. 

WheTe a debenture is not payable when a winding up commences, 
the holder can nevertheless piove for the full amount of the principal 
Bubject to a rebate of interest and also value and prove the liability to 
pay future interest to maturity where, by the terms of the instrument, 
the principal carries such interest to maturity. Re Browne and 
Wingrove , Ex parte Ador, (1891) 2 Q. B. (C. A.) 574. 

Debenture holders and debenture stock-holders are entitled 
againBt their securities, whether the company bo solvent or insolvent, 
to take principal, interest up to date of payment, and costs. Cotterell v 
Stratton (1872), L. R. 8 Ch. 302; Re Talbott (1888), 39 Ch. D. 567. 
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Interest after judgment is limited to 4 per cent, per annum (Re 
European Central Rail. (1876), 4 Ch. D. 38; Re Sneyd (1883), 25 Oh. D. 
338), unless there is a separate covenant to pay interest at a higher rate 
during the continuance of the security. Popple v. Sylvester (1882), 22 
Ch. D. 98. 

Calls made before winding up and other debts can be set off against 
money due on debentures, if there are no effective provisions in the 
debentures to the contrary. Re Taunton , Delmard, Ijane & Co., (1893) 
2 Ch. 175; Re Richard Smith cf Co., (1901) 1 Tr. It. 73; and Partridge 
v. Rhodesia Goldfields , (1910) 1 Ch. 239. 

Where a debenture is guaranteed by a guarani ee company, both 
companies being insolvent, the holder can prove in the winding up of 
the guarantee company for the balance remuiniug after realizing his 
security; but he is not directly entitled to the benefit of any reinsur¬ 
ance effected by the guarantee company. Re Law Guarantee Trust , 
&c. Society , (1915) 1 Ch. 3-10. 
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CHAPTER XXXII 


PROMOTERS 


Typical 
promoter— 
hid usual 
business. 


Couhtruo- 

lively. 


The promoters of a company are those who form or float it, that is to 
say, the leading spirits of the enterprise, or principal actors, for not 
every member of the dramatis personce , or every subordinate employed 
by the promoters, is to be regarded as a promoter. The typical 
promoter—the promoter m the fullest sense of the term—starts the 
scheme of forming the company, negotiates with the vendors (if any), 
gets together the board of dilectors, retains brokers, bankers, and 
solicitors for the company, has the memorandum and articles of associa¬ 
tion prepared, provides the registration fees, drafts the prospectus, 
pays for the expense of issuing it, &c.; in a word, undertakes—to use 
the language of Cockburn, C. J.—to form a company with reference 
to a given pioject, and to set it going, and to take the necessary steps 
to accomplish that purpose. Twycross v. Grant , 2 C. P. D. 469, at p. 503. 

But a person may be a promoter who has taken a much less active 
part in the promotion proceedings. Anyone who assists in the pu>- 
raotion, e.g. u hy obtaining a director, or agreeing to place shares, or 
negotiating an agreement, for a special fee or consideration payable if 
the company is floated, may find himself held to be a promoter. Persons 
who are engaged in the promotion of a company aTe sometimes cx- 
tremedy sensitive in regard to being termed promotcrs. A., for example, 
may really be taking an active part in the promotion, yet he will 
altogether disclaim the status of a piomotcr, and declare that B. is the 
real promoter. Promotership is, however, a question of acts, not 
words or names; and if a man takes part—though only a subordinate 
part—in the promotion, he must not be surprised to find himself saddled 
with the responsibility attaching in law to the promoter—a responsibility 
of a most onerous character. See Lydney and Wigpool Co. v. Bird , 
33 Oil. D. 85; and other eases cited on p. 343, infra. 


The Fiduciary Relation of Promoters 

Fiduciary The promoters of a company, as Lord Cairns said in Erlanger v. New 
^romotenf Sombrero, 3 App. Cas. 1236, “ stand undoubtedly in a fiduciary position. 

They have in their hands the creation and moulding of the company. 
They have the power of defining how, and when, and in what shape, 
and under what supervision, it shall start into existence and begin to 
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act as a trading corporation.” This doctrine is now well established. 
See the cases below mentioned. The importance of the rule, which 
thus creates a fiduciary relationship between the promoter and the 
company he brings into existence, will be at once seen when we consider 
its consequences—the corollary which the law deduces from it— 
namely, that a promoter, being in a fiduciary position, may not make, 
either directly or indirectly, any profit at the expense of the company 
he promotes, without the knowledge and consent of the company, 
and that, if he does make a secret profit in disregard of this rule, the 
company can compel him to account for it. Thus, in Emma Silver 
Mining Co. v. Grant , 11 Ch. D. 918; Bagnall v. CarUon , 6 Ch. D. 
371; Glvokstein v. Barnes , (1900) A. C. 240; Whaley Bridge Co. v. 
Green , supra; Mann v. Edinburgh Northern Trams Co., (1893) 
A. C. 69; and Leeds and Hanley Theatre of Varieties , Ltd. (No. 1), 
(1902) 2 Ch. 809, promoters were compelled to surrender secret 
profits; and the fact that the promoter is acting as agent for the 
vendors, or for other promoters, will not exonerate him from accounting 
to the company, when formed, for any secret profit made by him. 
Lydney and Wigpool Iron Ore Co. v. Bird , 33 Ch. D. 85. The same 
pnneiple applies where a promoter desires to sell his own property to 
rhe company. lie is quite entitled to do so; but he is bound to protect 
th«- company he has created by famishing it with an independent and 
competent board of directors, and by disclosing his interest in the 
property to such directors, so that they can exercise an intelligent 
judgment on the transaction. Per Lord Cairns, Erlanger v. New 
Sombrero Phosphate Co 3 App. Cas. 1236. 

The proposition of Lord Cairns must, however, be accepted with some 
qualification in vh*w of the remarks of Lindley, M. R., in Lagunas Nitrate 
Co. v. Lagunas Nitrate Syndicate , (1899) 2 Ch. 392, 422. “Not¬ 
withstanding,” he says, “ all that 1ms been said in Erlanger v. New 
Sombrero Phosphate Co. about the duties of the promoters of a company 
to furnish it with an independent hoard of directors, that decision docs 
not require, or indeed justify, the conclusion that if a company is 
avowedly formed with a board of directors who are not independent, 
but who are stated to be the intended vendors or the agents of 
the intended vendors of property to the company, the company can 
set aside an agreement entered into by them for the purchase of such 
property simply because they are not an independent board. After 
Salomon's case I think it impossible to hold that it is the duty of the 
promoters of a company to provide it with an independent board of 
directors if the real truth is disclosed to those who are induced by the 
promoters to join the company.” A promoter-vendor cannot evade 
this liability of disclosure by putting in a nominee-vendor to sell 
to the company ( Qlaeier v. Rolls (1889), 42 Ch. D. 442), or by 
Tmdring disclosures merely to a board of directors who are under his 
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influence or in his pay, "It is” said Lord Halsbury, L. C., in 
Qluckstein v, Barnes , (1900) A. C. 247, " too absurd to suggest that 
a disclosure to the parties to this transaction is a disclosure to the 
company of which these directors were the proper guardians and 
trustees. They were there by the terms of the agreement to do the 
work of the syndicate, that is to say, to cheat the shareholders; and 
this, forsooth, is to be treated as a disclosure to the company, when 
they were really there to hoodwink the shareholders.” 

“ Disclosure,” said Lord Macnaghten, at p. 249, in the same case, 

“ is not the most appropriate word to uhc when a person who plays 
many parts announces to himself in one character what he has done 
and is doing in another. To talk of disclosure to the thing called 
the company when as yet there were no shareholders is a mere farce.” 

So, too, a mere constructive disclosure will not do: that k, a 
promoter of a company, whose duty it is to disclose what profits he has 
made, does not perform that duty by making a statement, not disclosing 
the facts, but containing something which, if followed up by further 
investigation, will enable the mquuer to ascertain that profits have 
been made and what they amounted to. Re Olympia , Limited, (1898) 
2 Ch. 153 (C. A.); Gluckstein v. Barries, (1900) A. C. 240. 

Accordingly, to bo effective, disclosure must be to the shareholders 
as a body, not to a select circle of the promoters’ nominees 
Supposing, however, all the membeis of the purchasing company aic 
by the articles of association and prospectus or otherwise made awaie 
of the real facts of the case, the want of an independent board will 
not invalidate the agreement. Volenti non fit injuria. Salomon v. 
Salomon, (1897) A. C. 22; British Seamless Paper Box Co., 17 Ch. D 
467; Lagunas Nitrate Co. v. Lagunas Syndicate , (1899) 2 Ch. 392, 
Re Sale Hotel and Botanical Gardens , 78 L. T. 368. 

Where a promoter in selling his propel ty to the company does not 
comply with his obligations as regards disclosuie and otherwise, the 
sale may be set aside at the instance of the company. See Erlanger v. 
New Sombrero Co., supra. And if for any reason rescission has 
become impossible, the company is entitled to damages against the 
promoter, and the measure of such damages is the difference m value 
between the price paid by the company and the actual value of the 
property at the date of the purchase. Leeds and Hanley Theatre of 
Varieties , (1902) 2 Ch. 809 (C. A.). 

When a promoter acquires property after he has commenced to 
promote and sells it to the company, a question of fact is raised as to 
whether or not he acquired it as trustee for the company. There ib 
no presumption of law that he did. Omnium Electric Palaces v. 
Baines, (1914) 1 Ch. 332. 

In relation to disclosure it must be borne in mind that a half dis¬ 
closure is sometimes worse than none; for example, if the prospectus 
states that the promoters are making 30,0002., whereas they are really 



PROMOTERS 


345 


making 50,00(&, the partial concealment falsifies the statement made. 
Gluckstem v. Barnes , (1900) A. C. 240. 

In Jubilee Cotton Mills v. Lewis , (1924) A. C. 958, it was held that 
a promoter who received an allotment of shares which had Iteen 
allotted before a statement in lien of prospectus had been filed, was 
liable to account for the profit made on the re-sale of the shares. 


Remuneration of Promoter 

“ The services of a promoter arc very peculiar. Great skill, energy 
and ingenuity may be employed,” as Lord Hatherley, L. C., said 
(Touche v. Metropolitan, Ac. Co., L. R. 6 Ch. App. 671), “in con¬ 
structing a plan and bringing it out to the best advantage.” This is 
quite true; and, accordingly, when a company has obtained the 
benefit of such services, no one is disposed to complain of the promoters 
getting some substantial advantage out of the promotion. The 
misfortune is that promoters are rarely satisfied with a reasonable 
remuneration. The modeB in which promoters obtain their remunera¬ 
tion vary considerably. Sometimes the promoters agree with the 
owner of a going business or some other property that they will form 
and float a company to acquire the same, and the vendor in considera¬ 
tion of their doing so agrees to pay them a commission or part of the 
consideration for the sale when received. Sometimes the plan resorted 
to is for the promoters to purchase the business, concession, patent or 
other property, which the proposed company is formed to acquire, and 
then to resell to the company at a profit. In other cases the pro¬ 
moters form the company with part of its share capital in founders’ 
shares, or deferred shares, and then take these founders* or deferred 
shares credited as paid up, in consideration of their paying the expenses 
of forming and floating the company. 

In such cases, that is, of shares allotted as fully paid but not for cash, 
a contract or particulars must still be registered under Beet. 42 (1) (b), 
and the shares must be entered as fully paid in the return of allot¬ 
ments required by the same section of the Act. In other cases the 
promoters are content to accept as their remuneration the privilege of 
subscribing for a certain number of shares of small amount carrying 
valuable rights, e.g., founders* or deferred shares, and paying for the 
same in cash, relying for their profit on the likelihood of such shares 
largely increasing in value in the near future. 

Sometimes promoters take an option to subscribe within a year for 
a certain portion of the company’s unissued shares at par. If the 
shares in the company are likely to go to a premium, such an option 
may be of considerable value. Such an option is valid (see In re South 
African Trust Co. 9 Ex parte Hirsch (1896), 74 L. T. 769) and may be 
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given as the consideration for subscribing for, underwriting or placing 
shares. HUder v. Dexter , (1902) A. C. 474. 

Sometimes the articles of association provide for the directors paying 
a specified sum to the promoters in respect of their services in promoting 
the company; but a clause of this kind gives } it must be remembered, 
merely an authority to the directors to pay such expenses, and does 
not constitute a contract on which the promoter can sue the company. 
Rotherham Alum, dtc. Co., 25 Ch. D. 103. Nor will the presence of 
such a clause justify the directors in paying out money without due 
inquiry. EnglefieU Colliery Co., 8 Ch. D. 388; Marzetti’s case, 28 
W. K. 541. 

Whatever be the nature of the remuneration, it must be disclosed in 
the prospectus if paid within the preceding two years or intended to be 
paid at any time. See sect. 35 (1) and 4th Schedule, Part I. (12). 

A promoter can only recover from the company what he has paid in 
preliminary expenses where he proves a contract by the company to 
pay. English and Colonial Produce Co., (1906) 2 Ch. 435. According 
to that decision the promoter can, without proving a contract, recover 
the registration fees, but this has since been overruled. See National 
Motor Mail Coach Co , (1908) 2 Ch. 515. 

Statute of Limitations and Bankruptcy 

A promoter who has abused his fiduciary position is generally held 
liable as a constructive trustee, and upon the footing that he has been 
guilty of fraud; but a claim against him will be barred bv a delay of 
six years after the company has discovered, or could with reasonable 
diligence have discovered, the fraud. Limitation Act, 1929, s. 26 
In case of bankruptcy of a promoter, an order of discharge docs not 
release him from any liability incurred by fiaud or fraudulent breach 
of trust. Sec Emma Silver Mining Co. v. Grant, 17 Ch. D. 122, and 
Bankruptcy Act, 1914, w. 28 (1). See also, as to bankruptcy, Re Kent 
County Gas Co., (1913) 1 Ch. 92. 


Liability of Promoters in respect of Prospectuses 

Promoters who take part in the issue of prospectuses offering shares, 
debentures or debentuie stock for subscription may incur serious 
liabilities in regard thereto. They may, if the prospectus omits to give 
the information required by sect. 36 and the 4th Schedule of the 
Companies Act, or makes any untrue statement, be held liable to 
compensate subscribers for any damage sustained by them. See 
further, Chapter XXXIV., infra. 
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CHAPTER XXXIII 

UNDERWRITING 
Object of 

Business men now-a-days like, and quite properly, to cover all the 
commercial risks they ran. Hence the spread of insurance in modern 
times. Underwriting is only an application of the same principle 
to company formation. It is a safeguard—a precaution; the object 
being to insure against the risk that shares, debentures, or debenture 
stock offered for subscription may not be taken up. The investing 
public is variable and capricious; it cannot be always relied on to 
appreciate even the best and soundest undertakings. It is easily 
alienated or put off. A very trifling circumstance will at limes render 
an appeal to the public to subscribe abortive. For instance, some 
enemy of the concern writes n letter to the newspapers containing untrue 
statements about the company. This may be sufficient to stop sub¬ 
scriptions, even though the directois at once contradict the statements; 
so, too, if, just at the time that the prospectus is issued, some other moie 
attractive concern is appealing to the public, or if the money market 
happens to be depressed, the public may decline to subscribe. In 
order to meet contingencies like these', it is extremely common now to 
get the shares, debentures, or debenture stock underwritten befoie 
they are offered for public subscription. 

Special circumstances, too, often demand that the success of an issue 
should be assured: for instance, a company may have put its 
“ minimum subscription ” at 50,0002.; if the public does not come in 
and take up shares to that amount, the directors cannot go to allotment, 
and the enterprise is ruined. Or a firm may be converting its business 
into a company, and a large part of its assets consist of loans, deposits 
and other capital left in the concern by a deceased partner, and these 
liabilities the proceeds of the issue are intended to clear off; here, 
again, the failure of the issue would be disastrous. Or a going company 
may wish to raise further funds by the issue of new shares or debentures 
or debenture stock; but, owing to the state of the market oi other special 
circumstances, a risk attends the issue, Non-success would seriously 
damage the credit of the company. In such cases underwriting is found 
of great use. 

Form of Underwriting Agreement 

Generally, the underwriting is done by a company, but sometimes by 
one or two persons. The underwriters now usually enter into a written 
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contract with the company; but sometimes an underwriter writes a 
letter addressed to the vendor or promoter or to the company agreeing 
to underwrite a specified amount of what iB to be offered, upon the 
footing that he is only to be bound to take up his rateable proportion 
of what the public does not take up; and that in any event he is to be 
paid a commission, cither in cash or paid-up shares, or an option, 
or in some other shape. Such a letter is generally expressed in the 
form of an agreement, “ I agree to underwrite/* &c., but in law it 
operates only as an offer; and, to become binding—to be converted into 
a contract—it must be accepted by the other party, and notice of such 
acceptance given to the underwriter. Re Consort Deep , &c. Co. t (1897) 

1 Oh. (C. A.) 575. The acceptance may be in writing or oral ( North 
Charterkmd , <&c. Co. (1896), 13 T. L. R. 80), and it is primd facie no 
objection that the notice of acceptance is not given until after the list 
has closed (Hemp, Yarn and Cordage Co., (1896) 2 Ch. (C. A.) 121), for 
the Court is not disposed to import into underwriting contracts implied 
conditions in derogation of the express terms of the contiact. Crown 
Lease Proprietary Co., 14 T. L. R. 47. Where the agreement is to 
underwrite on the terms of a specified prospectus, a serious variation 
of the terms of the prospectus may vitiate the contract, even though 
the agreement expressly allows for variations in the prospectus. Warner 
International Co., Ltd., W. N. (1914) 61; 110 L. T. 456. The under¬ 
writing contract or letter usually provides that if the underwriter makes 
default in applying, the other party to the underwriting agreement 
may apply for the shares on his behalf. This authority, if properly 
framed, is effective and irrevocable where there is a complete contract, 
as above; for, in such cases, it is one of the terms of the contracl that the 
authority shall subsist, and it is not open to one party to a contract 
by any notice to the other to revoke what is a term of the contract 
Carter v. White. 25 Ch. I). 666; In re Hannan's Empress Mining Co , 
Carmichael's case , (1896) 2 Cli. (C. A.) 643; Pole's case , (1920) 2 Ch 341. 
The executors of a deceased underwriter are liable on the underwriting 
contract. Warner Engineering Co. v. Brennan , 30 T. L. R. 191; Ex 
parte PatM Frkes, (1914) 2 K. B. 299. 

Conditions Precedent 

It happens sometimes, however, that such an authority is expressed 
in contingent terms, as, for instance, “ I will, if called on by you, 
subscribe, &c.” Where this is the case, the authority does not arise 
until after condition performed, that is, after the underwriter has been 
called on to subscribe; and, accordingly, if the other party exercises 
the authority before that has been done, the allotment will be 
ineffective. Ormerod's case, (1894) 2 Ch. 474; Brussels Palace of 
Varieties v. Procider, 10 T. L. R. 72; and see Sangster v. Netter, 
9 T. L. R. 441. 
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Even where the underwriting letter has not been accepted by the 
person to whom it was addressed) and there is, therefore, no contract, 
the underwriter may, in some cases, be held bound by an application 
made by the other party in professed exercise of the authority con¬ 
ferred by the letter in his possession. Henry Bentley & Co., dc., 
Ex parte Harrison , 69 L. T. 204; In re Bvltfontein Sun Diamond 
Mine (1896), 12 T. L. R. 461. So, too, a sub-underwriter cannot 
withdraw where he had authorized an application to be made on his 
behalf, even though he repudiates before notice of acceptance of hiB 
application by the company has been received. Olympic Fire and 
Oeneral CoPole*s case, (1920) 1 Ch. 582. 

The principle of this is that the applicant has an apparent authority 
from the underwriter to apply, and the underwriter is therefore, as 
against the company accepting the application in good faith and 
without notice of any qualification or condition affecting the authority, 
estopped from denying the validity of the authority. Ex parte Harrison 
(supra) is a good instance, where the collateral condition qualifying the 
underwriting agreement was contained in a separate letter not shown 
to the company by the applicant for shares. 

The principle would, of course, not apply if the company knew from 
the form of the letter or aliunde that the authority was qualified or 
conditional. 

An agreement to take shares must be distinguished from an agree¬ 
ment to place shares. GorrmeWs case , L. R. 8 Ch. App. Cas. 507. 
One who merely agrees to place does not underwrite, and is not bound 
to take those he does not place. 

Formerly the Court had no jurisdiction in the case of a contract 
underwriting debentuies or debenture stock to compel specific per¬ 
formance of the contract by the underwriter. The company’s remedy 
-and it was a very inadequate one—was to sue the underwriter for 
damages. South African Territories v. Wallington , (1898) A. C. 
309. But this defect was cured by sect. 16 of the Act of 1907. 
Sect. 76 of the Act of 1929 now provides as follows: “A contract 
with a company to take up and pay for any debentures for deben¬ 
ture stock] of the company may be enforced by an order for specific 
performance,” i.e ., in the particular case of underwriting that the 
underwriter shall pay over to the company the purchase-money of 
the debentures or debenture stock he takes, and shall receive the 
debentures or debenture stock in return. 

An underwriting contract, if under hand, requires a 6 d. Btamp; if 
under seal, a 10a. stamp. The fact that the contract contains an 
authority to apply for shares on the underwriter’s behalf does not 
render a power of attorney stamp requisite. Walker v. Remmett (1846), 
15 L. J. (N. S.) C. P. 174; 2 Com. B. Rep. 850. 
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Payment of Underwriting Commission by Company 

Prior to 1st January, 1901, the great mass of the underwriting was 
done by arrangement between the promoters or vendors, or persons 
qusdem generis , and the underwriters. Companies were not much in 
the habit of themselves entering into direct relations with under¬ 
writers owing to the existence of grave doubts as to whether a 
company could properly pay an underwriting commission for getting 
its capital subscribed. See Fawre Electric Accumulator Co. f 40 Ch. D. 
141; and Ooregum Co. v. Roper , (1892) A. C. 125. And although 
in Metropolitan Coal Consumers ' Association v. Scrimgeour , (1895) 
2 Q. B. 604, the Court of Appeal was of opinion that the payment of 
a small commission, e.g. t 2J per cent., by a company to brokers for 
their seivices as such was not ultra vires , this decision did not by any 
moans remove all doubts and difficulties. 

The Companies Act, 1900, s. 8, however, made important alterations 
in the law as to payment by a company of a commission for the 
underwriting of its share capital. It made it lawful for a company, 
upon any offer of shares lor public subscription, subject to certain 
conditions, to pay such commission, and at the same time it prohibited 
all payments or allotments of shares by way of commission, whether 
rliicct or indirect, other Ilian those expressly sanctioned, and it m 
effect deprived vendors and promoters of the power to pay such com¬ 
missions. This serlion was amended by sect. 8 of the Companies Act, 
1907, which relaxed the restrictions imposed by the Act of 1900, and 
not only allowed commissions to be paid when there was no offer of 
shares to the public, but relieved vendors and promoters from the 
prohibition against paying such commissions out of funds coming to 
them from the compuny. Sect. 43 of the Act of 1929 has now taken 
the place of these enactments. Lt runs as follows 
Act of 1929. “ 43.— (1) It shall be lawful for a company to pay a commission 

to any person in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, for any shares in the 
company, or procuring or agreeing to procure subscriptions, wlicthci 
absolute or conditional, for any shares in the company if— 

(a) the payment of the commission is authorised by the articles; and 

(b) the commission paid or agreed to be paid does not exceed 

ten per cent, of the price at which the shares are issued or 
the amount or rate authorised by the articles, whichever 
is the less ; and 

(c) the amount or rate per cent, of the commission paid or agreed 

to be paid is— 

(i) in the case of shaies offered to the public for subscrip¬ 
tion, disclosed in the prospectus; or 

(ii) in the case of shares not offered to the public for sub¬ 
scription, disclosed in the statement in lieu of prospectus, 
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cr in a statement in the prescribed form signed in like 
manner as a statement in lien of prospectus and delivered 
before tbe payment of the commission to the registrar of 
companies for registration, and, where a circular or notice, 
not being a prospectus, inviting subscription for the shares 
is issued, also disclosed in that circular or notice; and 

(d) the number of shares which persons have agreed for a com¬ 
mission to subscribe absolutely is disclosed in manner 
aforesaid. 

(2) Save as aforesaid, no company shall apply any of its shares or 
capital money cither directly or indirectly in payment of any com¬ 
mission, discount, or allowance, to any person in consideration of 
his subscribing or agreeing to subscribe, whether absolutely or con¬ 
ditionally, for any shares of the compsny, or procuring or agreeing 
to procure subscriptions, whether absolute or conditional, for any 
shares in the company, whether the shares or money be so applied 
by being added to the purchase money of any property acquired 
by the company or to the contract price of any work to be executed 
for the company, or the money be paid out of the nominal purchase 
money or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company 
to pay such brokerage as it has heretofore been lawful for a company 
to pay. 

(4) A vendor to, promoter of, or other person who receives pay¬ 
ment in money or shares fiom, a company shall have and shall be 
deemed always to have had power to apply any part of the money 
or shares so received in payment of any commission, the payment 
of which, if made directly by the company, would have been legal 
under this section. 

(5) If default is made m complying with the provisions of this 
section relating to the delivery to the registrar of the statement in 
the prescribed form, the company and every officer of the company 
who is m default shall be liable to a fine not exceeding twenty-five 
pounds. 9 ' 

The words in italics were first introduced in the Act of 1928 

Under the repealed sect. 8 of 1900, it was held that articles authorizing 
payment of commission at a certain rate per cent, did not authorize 
payment of a lump sum by way of commission. Booth v. New 
Afrikander Gold Mining Co., supra; but that the section did not 
prohibit the practice of remunerating undciwriters by giving them the 
call of shares at par or at a premium. Hilder v. Dexter , (1902) A. C. 474. 

Payment of a commission out of profits is not prohibited, and 
premiums received on the issue of shares and carried to the share 
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premium account may be applied in payment of underwriting com¬ 
mission. See sect. 72 (3) (b) of 1947. 

On a reconstruction the new company may now pay a commission 
to contractors to buy from the liquidator the balance of shares required 
to carry through the reconstruction. Borrow v. Paringa Mines, 
(1909) 2 Ch. 658. 

The restrictions of sect. 43 apply to a private company, though it 
does not issue a prospectus. Dominion of Canada Syndicate v. 
Brigstocke , (1911) 2 K. B. 648. 

Sect. 43 (3) must be read in the light of Metropolitan Coal Consumers' 
Association v. Scrimgeow, (1895) 2 Q. B. 604. It covers a reasonable 
commission, say, as in that case, a commission not exceeding 2} per oent. 
for brokerage to a broker. 

Undenmting Debentures 

It is not necessary to disclose a commission on underwriting 
debentures under sect. 43; but the commission must be disclosed 
in any prospectus or statement in lieu of prospectus under Schedules IV. 
and V. It must also be disclosed in the annual summary and 
balance sheet (see below) and registered under sect. 79 (9). 

If a company agrees to pay commission to a lender for securing an 
advance to the company and the lender takes shares instead of 
debentures, the commission is not recoverable if not disclosed in the 
statement in lieu of prospectus. Andrece v. Zinc Mines , Ltd., (1918) 
2 K. B. 454, 


Disclosure in Annual Summary and Balance Sheets 

Sect. 108 of the Act requires that the annual summary shall state, 
inter alia , (f) the total amount of the sums (if any) paid by way of 
commission in respect of any shares or debentures, and (g) and (h) 
the total amount allowed by way of discount in respect of any shares 
or debentures since the date of the last return. 

Sect. 44 further provides for commission and discount appearing in 
the company's balance sheet: “ Where a company has paid any sums 
by way of commission in respect of any shares or debentures, or allowed 
any sums by way of discount in respect of any debentures, the total 
amount so paid or allowed or so much thereof as has not been written 
off, shall be Btated in every balance sheet of the company until the 
whole amount thereof has been written off.” 

Misrepresentation in Prospectus 

An underwriter who takes up shares on the faith of a prospectus 
containing untrue statements has the same right to repudiate these 
shares as any other subscriber for shares. Karberg’s case , (1892) 
3 Ch. 1 (C. A.). 
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CHAPTER XXXIV 

PROSPECTUS AND STATEMENT IN LIEU OF PROSPECTUS 

When a company ia desirous of raising money by a direct appeal to Prospectus, 
the public, the usual course is for the company to issue a prospectus 
offering for public subscription shares in the company or debentures 
or debenture stock of the company. 

By sect. 380 of the Act, prospectus means any prospectus, notice, Definition, 
circular, advertisement, or other invitation offering to the public, for 
subscription or purchase, any shares or debentures [or debenture 
stock, bonds or other securities] of a company. 


Registration of Prospectuses 

The Companies Act makes provision for registration of prospectuses 
as follows:— 

Prospectus 

34.—(1) A prospectus issued by or on behalf of a company or in Filing of 
relation to any intended company shall be dated, and that date shall, P rofl P«« tu s- 
unless the contrary be proved, be taken as the date of publication of 
the prospectus. 

(2) A copy of every such prospectus signed by every person who 
is named therein as a director or proposed director of the company, 
or by his agent authorized in writing, shall be delivered to the registrar 
of companies for registration on or before the date of its publication, 
and no such prospectus shall be issued until a copy thereof has been 
so delivered for registration. 

(3) The registrar shall not register any prospectus unless it is 
dated, and the copy thereof signed, in manner required by this 
section. 

(4) Every prospectus shall state on the face of it that a copy has 
been delivered for registration as required by this section. 

(B) If a prospectus is issued without a copy thereof being so delivered, 
the company, and every person who is knowingly a party to the 
issue of the prospectus, shall be liable to a fine not exceeding five 
pounds for every day from the date of the issue of the prospectus until 
a copy thereof is so delivered. 

This section is now made to apply where shares have been allotted 
with a view to their being offered for sale to the public. See sect. 38, 

P* 363, infra. 
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Ab to the meaning of “ the public,” an offer by a promoter to a 
few of his friends, relations or customers has been held not to be an 
offer to the public. Sleigh v. Glasgow and Transvaal Options (1904), 
6 F. 420, Ct. of Bess. Bee also Sherwell v. Combined Incandescent 
Mantles Syndicate, 23 T. L. R. 482; W. N. (1907) 110. But a 
distribution of 3,000 copies of a prospectus among the members of 
certmu gas companies has been held to be an offer to the public. South 
of England Natural Gas , dtc. Co , (1911) 1 Ch. 573. These cases must 
now be considered as modified by sect 68 of the Act of 1947 under 
which " public ” includes any section of the public, whether selected 
as members or debenture holders of the company or as clients of the 
person issuing the prospectus or m any other manner, but not where 
the offer can in all the circumstances be propeily regarded as a domestic 
concern of the persons making and receiving it 

The object of sect. 34 is twofold (1) to pnserve an authoritative 
record of the terms on which the public are invited by the company 
to subscribe for shares or debentures, and (2) to secure that the 
directors of the company accept responsibility for the statements m 
the prospectus. 

Form of Prospectus 

The prospectus usually states by way of heading the date of 
registration, the name of the company, the amount oi the capital, the 
names of the directors and other officials, what is offered lor sub 
scnption—whether shaies, debentures, or debenture stul—and the 
terras of issue. This heading is followed by a concise narrative ot 
the circumstances in which the company is formed, and the prospects 
it has of success. The prospectus also states where application forms 
can be obtained, and offers the memorandum and articles and 
the form of debenture and trust deed (if any) for inspection. 

Statements tv Prospectus 

In framing the prospectus the following rules must be borne in 
mmd:— 

(1) The prospectus should not contain any misrepresentation of any 

material fact, or any deceptive or misleading statement, or 
any ambiguous statement which is not true in every sense m 
which it might be reasonably understood 

(2) It should disclose every material fact and contract, subject to 

the qualifications below mentioned. 

(3) The prospectus should comply with the requirements of sect. 35 

of the Act. See p. 357. 

(4) Sect. 140 of the Act—as to the appointment of directors—should 

be borne in mind. 

(5) The provisions of sect 37 (compensation for untrue statements) 
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should also be borne in mind, and all due precautions taken 
accordingly. 

Neglect of these precautions may give the allottee— 

(a) The right to rescind the contract and repudiate the allotment. 

(b) The right to sue for damages or compensation those who 

have issued the prospectus, and others who are, by statute 
or common law, responsible. 

The obligation of those who issue prospectuses inviting applica¬ 
tion for shares was long since laid down by Kindersley, V.-C., in 
New Brunswick , dec. Co. v. Muggeridge (1860), 1 Dr. & Sm. 383, 
in words which Page Wood, V.-C., described as a “ golden legacy.’* 
Henderson v. Lacon (1867), 5 Eq. 249, 262. “ Those who issir 

a prospectus, holding out to the public the great advantages 
which will accrue to persons who will take skareB in a proposed 
undertaking, and inviting them to take shares on the faith of the 
representations therein contained, are bound to state everything with 
strict and scrupulous accuracy, and not only to abstain from stating as 
facts that which is not so, but to omit no one fact within their know¬ 
ledge, the existence of which might in any degree affect the nature, or 
extent, or quality, of the privileges and advantages which the pro¬ 
spectus holds out as inducements to take shares.” And in Central 
Railway of Venezuela v. Kisnh , L. R. 2 H. L. 123, Lord Chelmsford 
said that no misstatement or concealment of any material facts or 
circumstances ought to be permitted; that the public who were invited 
by a prospectus to join in any new venture ought to have the same 
opportunity of judging of everything which has a material bearing on 
the true character of the adventure as the promoters themselves 
possessed, and that the utmost candour ought to characterise their 
public statements; and his Lordship referred with approval to the rule 
laid down by Kindersley, V.-C., as above mentioned. 

This “ golden rule ” is, perhaps, somewhat of a #< counsel of 
perfection*’; at all events, it has been qualified by subsequent 
decisions, not, indeed, as regards any active misstatements in the 
prospectus, but as to the effect of mere non-disclosure. Thus, in Peek 
v. Gurney, L. R. 6 H. L. 377, at p. 403, it was held that, to support 
an action of deceit, there must be some active misstatement of fact, 
or, at all events, such a partial or fragmentary statement of fact as 
that the withholding of that which is not stated makes that which 
is stated absolutely false. This, it will be observed, was said in 
regard to an action of deceit, in which fraud is of the essence of 
the action, and which differs essentially from one brought to obtain 
rescission on the ground of misrepresentation of a material fact (per 
Herschell, L. 0., Derry v. Peek (1889), 14 App. Oas. 359); but 
Rozner, J., in McKeown v. Boudard , Peveril Gear Co. (1896), 74 L. T. 

23 (2) 


The golden 
rule as to 
framing 
prospectuses. 



m 


COMPANY LAW 


Company not 
nccosfiaiily 
responsiMf 
for pro¬ 
spectus. 


310 and (C. A.) p, 712, held that, even in an action for rescission, 
proof of mere non-disclosure of material facts is not enough to entitle 
the plaintiff to iclicf; for the duty of disclosure in the caBe of a 
prospectus inviting share subscriptions, as Lord Watson said in Aaron's 
Reef v. Twiss, (1896) A. C. 273, is not the same as in the case of a 
proposal for marine insurance. Thus, a prospectus not stating that tlie 
directors have been presented with their qualification by the company’s 
contractor will not entitle a person who has taken shares on the faith of 
the prospectus to rescind his contract. Ueymann v. European Central 
Rail. Co ., 7 Eq. 154. The suppressio veri must be such as to falsify the 
piospectus. A half truth, for instance, represented as a whole truth 
may be tantamount to a false statement. Aaron's Reef v. Twiss, (1896) 
A. C\ 276. “ I do not care,” said Lord Chancellor Halsbury in that case, 
“ by what means it is conveyed—by what trick or device, or ambiguous 
language; all these are expedients by which fraudulent peroplc seem 
to think they can escape from the real substance of the transaction. 
If, by a number of statements, you intentionally give a false im¬ 
pression, and induce a person to act upon it, it is not the* less false, al¬ 
though, if one takes each statement by itself, their may be a difficulty m 
showing that any specific statement is untiue.” Note also the obsei- 
vations of Lord Watson in that ease, at p. 287, and see Greenwood ^ 
Leather Shod Wheel Co., (1900) 1 Ch. 421 (C. A.), wheie the same 
principle was acted on. 

A piospectus which, while appearing to disclose the tiue position 
as to the piofits made and the dividends declared, makes such u 
partial disclosure as to be misleading, may be false in a material 
particular. Rex v. Kylsant , (1932) 1 K. B. 442. 

A company is not responsible for the statements in a prospectus 
unless il is shown that lhe prospectus was issued by the company or 
l)) «.ni<oiie with the authority of the compnn>—by the board of 
directors, for instance. If it is, the company is lesponsiblc, and 
cannot keep a contract for shares obtained by it if the state¬ 
ments contained in it were false or misleading. National Exchange 
Co. of Glasgow v. Drew, 2 Macq. 124; Houldsworth v. City of 
Glasgow Bank, 5 App. Gas. 317. The company is also responsible if, 
though the prospectus is issued by the promoters, the board ratify 
and adopt the issue, for the prospectus is the basis of the contract 
for shares. Pulsford v. Richards, 17 Beav. 97; Jennings v. Broughton, 
17 lieav. 234. Hence, if the company, acting by the board of 
directors, allot shares knowing that they have been subscribed on a 
particular prospectus or statement of facts, the company is responsible 
Henderson v. Lacon, 5 Eq. 249; Ross v. Estates Investment Co., 3 Ch. App. 
682; Lynde v. Anglo-Italian, Ac. Co., (1896) 1 Ch. 178; Karberg's case, 
(1392) 3 Ch. 1. Where a company publishes an abridged prospectus 
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abroad, a foreigner who subscribes on the faith of it may be entitled 
to relief. RousseU v. Burnham , (1909) 1 Oh. 127. 

The terms of a prospectus may form part of the contract made Prospects* 
with the subscribers for shares. Jacobs v. Batavia, dc. Trust , (1924) °° ntr&ot * 

2 Ch. 329. 

Disclosure under the Companies Act, 1929 

The requirements of the Art as to disclosures in a prospectus are 
now contained in seot. 35 and the Fourth Schedule. 

They are as follows:— 

“ 35.—(1) Every prospectus issued by or on behalf of a company, 
or by or on behalf of any person who is or has been engaged or interested 
in the fornuition of the company, must state the matters spocitied 
in Part I. of the Fourth Schedule to this Act and sot out the reports 
specified in Part II. of that Schedule, and the said Parts I. ami II. 
shall have effect subject to the provisions contained in Pan III. of 
the said Schedule. 

(2) A condition requiring or binding an applicant for slimes in 
or debentures of a company to waive compliance with any requirement 
of this section, or purporting to affect him with notice of any contract, 
document, or matter not specifically referred to in the prospectus, 

Bhall be void. 

(3) It shall not be lawful to issue any form of application fur shares 
in or debentures of a company unless the form is issued wit Ii a prospectus 
which complies with the requirements of this section: 

Provided that this sub-section shall not apply if it is shown that the 
form of application was issued either— 

(a) in connection with a bond fide invitation to a person to enter 

into an underwriting agreement with respect to the shares 

or debentures; or 

(b) in relation to shares or debentures which were not offered to 

the public. 

If any person acts in contravention of the provisions of this sub¬ 
section he shall be liable to a fine not exceeding five hundred pounds. 

(4) In the event of non-compliance with or contravention of any of 
the requirements of this section, a director or other person responsible 
for the prospectus shall not incur any liability by reason of the 
non-compliance or contravention, if— 

(a) as regards any matter not disclosed, he proves that he was 

not cognisant thereof, or 

(b) he proves that the non-compliance or contravention arose from 

an honest mistake of fact on his part; or 

(c) the non-compliance or contravention was in respect of matters 

which in the opinion of the court dealing with the oase were 
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immaterial or was otherwise such as ought, in the opinion 
of that Court, having regard to all the circumstances of the 
case, reasonably to be excused: 

Provided that in the event of failure to include in a prospectus a 
statement with respect to the matters specified in paragraph 15 of 
Part I. of the Fourth Schedule to this Act y no director or other person 
Hhall incur any liability in respect of the failure unless it be proved 
that he had knowledge of the matters not disclosed. 

(5) This section shall not apply to the issue to existing members 
or debenture holders of a company of a prospectus or form of application 
relating to shares in or debentures of the company, whether an 
applicant for shares or debentures will or will not have the right to 
renounce in favour of other persons, but subject as aforesaid, this 
section shall apply to a prospectus or a form of application whether 
issued on or with reference to the formation of a company or 
subsequently. . . . 

By sect. (>4 of the Act of 1947, s. 35 (above) is not to apply to a 
prospectus offering shares or debentures uniform with others already 
issued and dealt with on a prescribed stock exchange or where such 
stock exchange certifies that compliance with the Fouith Schedule 
would be unduly burdensome. 

By sect. 36 a contract mentioned in the prospectus may not be 
varied without the consent of the statutory meeting. 


FOUETH SCHEDULE 


[1908, s. 81 
(l)(a)and(6).] 

[1908, s. 81 
(!)(*)■] 


[1908, a.81 


Part I 

Matters required to be Stated in Prospectus * 

[Paia. 1, which required the contents of the memorandum, etc., to be 
stated, is now repealed by sect. 61 (1) of the Act of 1947.] 

2. The number of founders or management or deferred shaies, if 
any, and the nature and extent of the interest of the holders in the 
property and profits of the company. 

3. The number of shares, if any, fixed by the articles as the 
qualification of a director, and any provision in the articles as to the 
remuneration of the directors. 


[1908, s. 81 4. The names, descriptions, and addresses of the directors or proposed 

(1) (®)0 directors. 


[1928, a. 35 5. Where shares are offered to the public for subscription particular? 

as to— 


(l) the minimum amount which, in the opinion of the directors, 
must be raised by the issue of those shares in order to provide 
the sums, or, if any part thereof is to be defrayed in any other 


* The references in the margin show the provisions of the earlier Acts which 
have been replaced. 
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maimer, the balance of the sums, requited to be provided in 
respect of each of the following matters:— 

(a) the purchase price of any property purchased or to be 
purchased which is to be defrayed in whole or in part out of 
the proceeds of the issue; 

(b) any preliminary expenses payable by the company, 
and any commission so payable to any person in consideration 
of his agreeing to subscribe for, or of his procuring or agreeing 
to procure subscriptions for, any shares in the company; 

(c) the repayment of any moneys borrowed by the company 
in respect of any of the foregoing matters; 

(d) working capital; and 

(ii) the amounts to be provided in respect of the matters aforesaid 
otherwise than out of the proceeds of the isBue and the sources 
out of which those amounts are to be provided. 

6. The amount payable on application and allotment on each share, [ioog, •. 81 
and, in the caBC of a second or subsequent offer of shares, the amount (1) (d); 
offered for subscription on each previous allotment made within the 85 

two preceding years, the amount actually allotted, and the amount, 
if any, paid on the shares so allotted. 

7. The number and amount of shares and debentures which within [1908, a. 81 
the two preceding years have been issued, or agreed to bo issued, as 

fully or partly paid up otherwise than in cash, and in the latter case 
the extent to which they are so paid up, and in either case the con¬ 
sideration for which those shares or debentures have been issued or 
arc proposed or intended to be issued. 

8. The names and addresses of the vendors of any property pur- [1908, a. 81 
chased or acquired by the company, or proposed so to be purchased ^ ^ 

or acquired, which is to be paid for wholly or partly out of the proceeds 
of the issue offered for subscription by the prospectus, or the purchase 
or acquisition of which has not been completed at the date of issue 
of the prospectus, and the amount payable in cash, shares, or 
debentures, to the vendor, and where there is more than one separate 
vendor, or the company is a sub-purchaser, the amount so payable 
to each vendor. (By sect. 61 (2) of 1947 this paragraph is not to apply 
to any property if the contract for its purchase was entered into in 
the ordinary course of business.) 

9. The amount, if any, paid or payable as purchase money in cash, [1008, a. 81 
shares, or debentures, for any such property as aforesaid, specifying ^ 

the amount, if any, payable for goodwill. 

10. The amount, if any, paid within the two preceding years, or [1008, a. 81 
payable, as commission (but not including commission to sub-under- M^).] 
writers) for subscribing or agreeing to subscribe, or procuring or 
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agreeing to procure subscriptions) for any shares in, or debentures of, 
the company, or the rate of any such commission. 

11. The amount or estimated amount of preliminary expenses. 

12. The amount paid within the two preceding years or intended 
to be paid to any promoter, and the consideration for any such 
payment. 

13. The dates of and parties to every material contract, not being 
a contract entered into in the ordinary course of the business carried 
on or intended to be carried on by the company or a contract entered 
into more than two years before the date of issue of the prospectus, 
[and a reasonable time and place at which any such material contract 
or a copy thereof may be inspected]. The wordB in square brackets are 
repealed by sect. 50 (2) of the Act of 1947. 

Section 50 also requires the following matters to be included: 

(a) the time of the opening of the subscription list; 

(b) details of options to subscribe for shares or debentures; 

(c) as to any such property purchased or acquired or proposed to be 

purchased or acquired as is mentioned in para. 8 of Part I. of 
the Fourth Schedule short particulars of any transaction 
relating to that property completed within the two preceding 
years in which any vendor to the company or a promoter or 
directoi or proposed director had any interest direct or 
indirect; 

(d) the amount or estimated amount of the expenses of any issue 

and the persons by whom any of the preliminary expenses 
have been paid or are payable; 

(e) besides the payments to promoters required to be stated by 

para. 8 of Part I., any benefit given within the two preceding 
years or intended to be given to any promoter and the 
consideration therefor; 

(f) the general nature of all contracts required to be stated by para. 13. 


[1908, 8, 81 

(i) (DO 


14. The names and addresses of the auditors, if any, of the 
company. 


1908, *. 81 15. Full particulars of the nature and extent of the interest, if any, 

(*)(“)•] 0 f every director in the promotion of, or in the property proposed 
to be acquired by, the company, or, where the interest of such a 
director consists in being a partner in a firm, the nature and extent 
of the interest of the firm, with a statement of all Bums paid or 
agreed to be paid to him or to the firm in cash or shares or otherwise 
by any person either to induce him to become, or to qualify him as, a 
director, or, otherwise for services rendered by him or by the firm in 
connection with the promotion or formation of the company. 
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16. If the prospectus invites the public to subscribe for shares in 
the company and the share capital of the oompany is divided into 
different classes of shares, the right of voting at meetings of the 
company conferred by, and the rights in respect of capital and dividends 
attached to, the several classes of shares respectively. 

17. In the case of a company which has been carrying on business, 
or of a business which has been carried on for less than three years, 
the length of time during which the business of the company or the 
business to be acquired, as the case may be, has been carried on. 


Part II 


Reports to be set out in Prospectus 


1. A report by the auditors of the company with respect to the profits 
or losses of the company in respect of each of the five financial years 
immediately preceding the issue of the prospectus, and with respect to 
the rates of the dividends, if any, paid by the company in respect of 
each class of shares in the company in respect of each of the said five 
years, giving particulars of each such class of shares on which such 
dividends have been paid and particulars of the cases in which no 
dividends have been paid in respect of any class of shares in respect 
of any of those years, and, if no accounts have been made up in respect 
of any part of the period of five years ending on a date three months 
before the issue of the prospectus, containing a statement of that fact. 
By sect. 62 of the Act of 1947 this report must relate to the assets 
and liabilities of the company as shown in the last balance sheet, and 
by sect. 62 (4) the auditors’ report, besides dealing with the company’s 
profits or losses, must deal with the profits or losses of its subsidiaries 
and must deal as a whole with the assets and liabilities of the company 
and its subsidiaries; and further details must be given if any of the 
proceeds of the issue arc to be applied so as to make the company a 
controlling company. 

2. If the proceeds, or any part of the proceeds, of the issue of the 
shares or debentures are or is to be applied directly or indirectly m the 
purchase of any business, a report made by accountants who shall 
be named in the prospectus upon the profits of the business in respect of 
each of the five financial years immediately preceding the issue of the 
prospectus. The words in italics show amendments by sect. 62 of the 
Act of 1947. 


Part III 


Provisions applying to Parts /. and II. of Schedule 
1. The provisions of this Schedule with respect to the memo¬ 
randum and qualification, remuneration and interest of directors, 
the nameB, descriptions and addrosses of directors or proposed 
directors, and the amount or estimated amount of the preliminary 


[1028,«. 82 
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11028, i. 38 


[1028, s. 33 
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expenses, shall not apply in the case of a prospectus issued more 
two yeare after the date at which the company is entitled to commence 
business. 

[1001, a. 81 2. Every person shall for the purposes of this Schedule be deemed 

to be a vendor who has entered into any contract, absolute or condi¬ 
tional, for the sale or purchase, or for any option of purchase, of any 
property to be acquired by the company, in any case where— 

(a) the purchase money is not fully paid at the date of the issue 

of the prospectus; 

(b) the purchase money is to be paid or satisfied wholly or in part 

out of the proceeds of the issue offered for subscription by 

the prospectus; 

(c) the contract depends for its validity or fulfilment on the result 

of that issue. 


[1908, ■. 81 
( 8)0 


[1908, a. 81 
CD (0-1 


[1928, a. 33 

(1) (ill)-] 


[1928, a. 33 
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3. Where any property to be acquired by the company is to be 
taken on lease, this Schedule shall have effect as if the expression 
" vendor n included the lessor, and the expression "purchase money " 
included the consideration for the lease, and the expression " sub- 
purchaser ” included a sub-lessee. 

4. For the purposes of paragraph 8 of Part I. of this Schedule 
where the vendors or any of them arc a firm, the members of the 
firm shall not be treated as separate vendors. 

5. (As amended sect. 62 (2) of 1947.) If in the case of a company which 
has been carrying on business, or of a business which has been carried 
on for less than Jive years, the accounts of the company or business 
have only been made up in respect of four years, three years, two years 
or one year, Part II. of this Schedule shall have effect as if references to 
four years, three years, two years or one year, as the case may be, were 
substituted for references to three years. 

6. The expression " financial year ” in Part II. of this Schedule 
means the year in respect of which the accounts of the company or 
of the business, as the case may be, are made up, and where by reason 
of any alteration of the date on which the financial year of the company 
or business terminates the accounts of the company or business have 
been made up for a period greater or less than a year, that greater 01 
less period shall for the purpose of the said Part of this Schedule be 
deemed to be a financial year. 

By sect. 63 of the Act of 1947 where a prospectus includes a statement 
by an expert it shall not be issued unless the expert has given his consent 
to the issue of the prospectus with the statement included in the form 
and context in which it is included and a statement that he has given 
and not withdrawn his consent must appear in the prospectus. The 
statement that a copy of the prospectus has been delivered to the 
Registrar must specify or refer to the statement of the expert. 
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By sect 65 the expert is, in certain circumstances, to be liable to pay 
compensation under sect. 37 (1) of the Act of 1929 in respect of untrue 
statements purporting to be made by him as an expert. 

Here we have the latest of a series of enactments in which the 
legislature has sought to compel candour on the part of directors in 
dealing with the public; and there is good reason for insisting on 
such candour. The promoters know all about the intended company, 
the public knows only what the promoters or directors choose to tell 
it. At first the law contented itself, as we have seen, with declaring 
promotors and directors to be under a general obligation of bona 
fides in dealing with the public, but this having proved insufficient, 
the Companies Act, 1867, was passed, requiring disclosure in a 
prospectus of the dates anil names of the parties to any contract 
entered into by the company; m default the prospectus was 
to be deemed fraudulent. Then came the Directors’ Liability Act, 
1890, further penalizing carelesR statements, followed by the Companies 
Arts, 1900, 1907, 1908, 1929, and now 1947. 


The provisions of sects. 80 and 81 of the Act of 1908 were fre¬ 
quently evaded by the company allotting the whole of a proposed 
issue to some other company or group of persons, who would there¬ 
upon issue the shares to the public. The prospectus would not then 
be issued “ by or on behalf of the company,” and the persons issuing 
it did not incur the responsibilities of directors under these sections. 

Now, however, by sect. 38 of the Act of 1929 it is provided as 
follows:— 

38.—(1) Where a company allot & or agrees to allot any shares in 
or debentures of the company with a view to all or any of those shares 
or debentures being offered for sale to the public, any document by 
which the offer for sale to the public is made shall for all purposes 
he deemed to be a prospectus issued by the company, and all enact¬ 
ments and rules of law as to the contents of prospectuses and to 
liability in respect of statements in and omissions from prospectuses 
or otherwise relating to prospectuses, shall apply and have effect, 
accordingly, as if the shares or debentures had been offered to the 
public for subscription and as if persons accepting the offer in respect 
of any shares or debentures were subscribers for those shares or 
debentures, but without prejudice to the liability, if any, of the 
persons by whom the offer is made, in respect of misstatements con¬ 
tained in the document or otherwise in respect thereof. 

(2) For the purposes of this Act, it shall, unless the contrary is 
proved, be evidence that an allotment of, or an agreement to allot, 
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shares or debentures was made with a view to the shares or deben¬ 
tures being offered fur sale to the public if it is Bhown— 

(u) that an offer of the shares or debentures or of any of them 
for sale to the public was made within six months after tin 
allotment or agieement to allot, or 
(b) that at the date when tin* offer was made the whole consideration 
to be received by the company in respect of the shares or 
debentures had not been so received 


Meaning of 
“ 1 sailed ” 


Vendors, 


Waiver 


(3) Section thirty-foui of tins Act as applied by this section shall 
have effect as though the persons making the offer were persons 
named m a prospectus as directors of a company, and section thirty- 
five of this Act as applied by this section shall have effect as if it 
required a prospectus to state in addition to the matters required b} 
that section to be stated m a prospectus— 

(a) the net amount of the consideration icceived or to be reemeil 

b) the company in respect of the shares or debentures to 
which the offer relates, and 

(b) the place and time at which the contract under which the said 

shares or debentures hu\c been or are to be allotted may bi 
inspected 

(4) Where a person making an offer to which this section rcla.cs is 
a company or a firm, it shall be sufficient if the document aforesaid is 
signed on behalf of the company or firm by two dirt dors of the company 
or not le^s than half of the partners, as the case may be, and an} 
such dnector or partner mai sign by his ageni authorised m 
wntmg 

Where a document was piepaied and signed by the directors 
addressed to “ Gentlemen ” and containing paiticulars of a proposed 
increase in the capilal of a private company, accompanied by a form 
of application for shares, the jury found that this was an offei of shares 
to the public; but they also found that there was no proof that it had 
been issued to the public The majority of the Court of Appeal held 
that the prospectus had been issued, since it had been shown to one 
person who subscribed foi shares Lyndc v Nash (1928) 2 K B 93 
but this decision was reversed on appeal by the House of Lords- S C , 
sub nom Nash v Lynde, (1929) A C 158 

Paragraph (8) does not require that the prospectus should, m tin 
case of a completed purchase, disclose the amount of the purchase 
money paid by the vendor upon his acquisition of the propeitv 
Brookes v Hansen , (1906) 2 Ch 129. 

Befoie the Act of 1908 a person who took shaies in a company on 
the faith of a prospectus might be debarred by a waiver clause in the 
prospectus from pursuing his remedy under sect. 38 of the Companies 
Act, 1867, for non-disclosure of a contract in the prospectus, provided 
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the waive/ clause was honestly made. CockeU v. Keswick, (1902) 
2 Oh. 466; Greenwood v. Leather Shod Wheel Co., (1900) 1 Ch. 421; 
Madeay v. Tail, (1906) A. C. 24. But a waiver clause was rendered 
ineffectual so far as sect. 81 of the Companies Act } 1908, is concerned, 
by sub-sect. (4) of that section (now sect. 35 (2) of the Act of 1929). 

No penalty is imposed for non-compliance with sect. 35. When 
the non-compliance involves the misstatement of a material fact, there 
will, of course, be a right of rescission under the general law (see 
this page, infra), and in this connection it must be borne in mind that 
the statement of a half truth may amount to a misstatement. But 
where the non-compliance consists in the mere omission to 
state some fact which ought under this section to be stated, 
and the omission to make that statement docs not falsify that 
which is stated, it has been held that the section gives no right 
of rescission. Wimbledon Olympia, Limited , (1910) 1 Ch. 630, 
followed by Swinfen Eady, J., in South of England Natural Gas , dtc. 
Co., (1911) 1 Ch. 573. 

In the last-named case, Swinfen Eady, J., said that as the directors 
were expressly exempted from liability by the section in certain cases, 
the inference was that anyone aggrieved by the neglect of the statutory 
duty has a right of action for damages against the directors or promoters 
or other the persons responsible for the prospectus. This reasoning 
appears to be sound; but the question was left open by the House of 
Lords in Nash v. Lynde, (1929) A. C. 158. 

Paragraph (9) preserves the liability of directors and others to be 
sued for misrepresentation under sect. 37, or in sin action of deceit. 

Rescission of Contract 

Although mere non-compliance with sect. 35 docs not give rise to 
a claim for rescission, where shaies, debentures or debenture stuck 
arc subscribed for on the faith of a prospectus containing a mis¬ 
representation, the allottee is entitled to repudiate the shares and 
claim his money back, for it is a general rule that a contract induced 
by a material misrepresentation is voidable, and may, at the option 
of the party deceived, be rescinded, and it makes no difference that 
the misrepresentation was an innocent one. Smith’s case , 2 Oh. 
App. 604,615; Reese River, dtc. Co. v. SmitA, L. R. 4 II. L. 79; London 
& Staffordshire Co., 24 Ch. D. 149. The same principle applies to mis¬ 
representations made by agents of the company and not contained 
in a prospectus. Hilo Manufacturing Co. v. Williamson (1911), 28 
T. L. R. 161. 

Though voidable, the contract is valid until rescinded, and a conse¬ 
quence of this principle is that an allottee of shares who discovers 
that he has been deceived is bound at on"e to make up his mind—to 
elect—whether he will rescind his contract or not, for his name being 
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on the register he is being held out as a member and a contributor to 
the assets. Supra, p. 109. 

“ It is difficult,” as Lord Cairns said, in Be Cachar Co ., L. R. 2 Ch. 
App. 417, 11 to disembarrass these cases of the effect which a man's 
name being on the register has in inducing other persons to alter their 
position.” 

Hence, a very short delay after discovery, say a fortnight or so, may 
deprive him of the right to rescind. See Scottish Petroleum , 23 Ch. D. 
413; Tailed case, 3 Eq. 795; Peels case, 2 Ch. App. 674; Skelton's case, 
68 L. T. 210. And the principle applies where he has the means of 
knowledge as well as actual knowledge. Thus, even if he has no 
absolute proof of misrepresentation, he may lose his right to rescind if, 
after being told that there has been a misrepresentation, he stands by 
inactive and takes no steps to look into the matter. Ashley's case, 9 
Eq. 269; Scholey v. Central Rail. Co. of Venezuela, 9 Eq. 266, n. And 
if so, it* is doubtful whether he can rely on other misrepiesentationh 
discovered during the trial of the action. Chrislineville Rubber Estates, 
(1911) W. N. 216; 81 L. J. Ch. 63. 

He may also lose lus right in rescind by an implied ratification, 
if, that is, after discovering that lie haB a right to rescind, lie ticats the 
contract as subsisting, for instance, by endeavouring to sell the thuie* 
(Ex parte Briggs , 1 Eq. 483), or by executing a transfer (Crawley's case , 
4 Ch. App. 322), or by paying culls or receiving dividends (Scholey v 
Central Rail. Co., 9 Eq. 266, n.; Re Dunlop-Truffault Cycle Co., Shearman, 
Ex parte, 66 L. J. Ch. 25), or by attending and voting at a geneiaJ 
meeting in person or by proxy (Sharpley v. Louth, dc. Co., 2 Ch. D. 663); 
but he ip allowed a reasonable time to obtain evidence before taking 
action. Central Rail. Co., dc. v. Kisch, 2 H. L. 99. Acting as a membe r 
is not a bar when the shaieholder has previously issued a writ claiming 
rescission, for that i* a definitive election to rescind. Tomlins case , 
11898) 1 Ch. 104; Company Precedents, Part I., 15th od., p. 189 
Negotiations may also excuse delay. Tibbatts v. BouUer (1895), 73 
L. T. 534. A transfer oi part of the shares before discoveiy 
does not preclude relief as to the rest. Re Mount Morgan, dc., Ltd., 
56 L. T. 622. 

ablfto U? A winding up is ft bar to rescission, for, on winding up, the rights 

rescission. of the whole body of the company^ creditors have intervened. Where, 
therefore, an allottee of shares waits until after the commencement 
of the winding up, his right to rescind is gone. Oakes v. Turqmnd, 
L. R. 2 H. L. 325. If on the register at the commencement of the 
winding up, though under a voidable contract, he cannot escape, 
unless he has commenced legal proceedings to enforce rescission before 
the date of the winding up. Oakes v. Turquand , supra; Burgess' case , 
15 Ch. D. 507 ; Reese River , dc. Co. v. Smith , L. R. 4 H. L. 64. 
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An Allottee, where the allotment is irregular under sects. 39 or 40 
of the Companies Act, 1929, is in a different position. It is enough 
that he gives notioe of avoidance, within the month allowed, without 
taking legal proceedings. Re National Motor Mail Coach Co., (1908) 

2 Ch. 228. 

An allottee who repudiates is safe if the company gives in and Prompt^ 
removes his name from the register, and an order of Court in such a shaj^when 
case is not necessary (Wright's case , L. R. 7 Ch. App. 55), for the effective, 
company is not bound to fight every claim. 

Where the shareholder is suing for rescission, the Court con on Injunction, 
terms restrain a forfeiture of the shares pending the hearing. Lamb 
v. Sambas Rubber, (1908) 1 Ch. 845. 

Where a contract is rescinded for misrepresentation, it is rescinded Reaeisaion 
ah initio, and accordingly the shareholder cannot, in a winding up, be rotropeotiveg 
placed on tho list of contributories even as a past member. Wright's 
case , supra. 

A misrepresentation, to entitle an allottee to relief, must be one of Misrepresen. 
fact. Eaglesfield v. Marquis of Londonderry , 4 Ch. D. 702. It must 
be material, and the applicant for shares must have relied upon it. share- 

The following false statements were held to be material statements to 

of fact: that more than one-half the first issue of shares had already 
been subseribed for (Ross v. Estates Investment Co., L. R. 3 Ch. 

App. 682; Kent v. Freehold Land Co., 3 Ch. App. 493; Henderson 
v. Lacon, 5 Eq. 219; Armson v. Smith, 41 Ch. J). 348); that the surplus 
assets as appearing by the last balance sheet amounted to upwards 
of 10,000Z. (Re London and Staffordshire Fire Insurance Co., 24 Ch. D. 

149); that a particular mine was in full operation and making large 
daily returns ( Reese River, Ac. Co. v. Smith, L. R. 4 H. L. 64); that 
patented arlielcs were a commercial success and beyond the 
experimental stage (Greenwood v. Leather Shod Wheel Co., (1900) 

1 Ch. 421); that a promoter who was to get part of the puichase money 
was one of the vendois (Capcl A Co. v. Sim's, Ac. Co., 58 L. T. 807); 
that the vendor was to pay all the preliminary expenses (Re Liberian 
Government Concessions, Ac. Co., 9 T. L. R. 136); that the company 
was the sole manufacturer of asbestos in France and had a practical 
monopoly (Hyde v. New Asbestos Co., 8 T. L. R. 121); that the 
company's process was a commercial success ( Stirling v. Passburg 
Grains, Ac., Ltd., 8 T. L. R. 71); that no promotion money was to 
be paid (Lodwick v. Earl of Perth, 1 T. L. R. 76); that the vendors 
of nitrate grounds had obtained, brought to them in pipes, a supply 
of water, and that the company would have the right of using a certain 
part of the water. Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate, 

(1899) 2 Ch. 392, 397, 429. 

A statement in a prospectus as to the persons who are to be directors 
is a material statement, and, if it is untrue, a person subscribing on the 
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faith of it is prind fade entitled to rescinds Re Scottish Petroleum 
Co., 23 Ch. D. 413; and see Anderson's case, 17 Oh. D. 373; Smith v. 
Chadwick, 20 Ch. D. 50; Wamcright, Ex parte, 62 L. T. 30; Kent 
County Gas, dc. Co., 95 L. T. 756. 

Where a company was formed to buy a mine, and extracts from the 
report of an expert were set forth which gave a misleading impression 
of that report and induced the belief that the mine was similar to a 
rich adjacent mine, it was held that a subscriber was entitled to relief 
Re Mount Morgan, dc., Ltd., 56 L. T. 622. 

It is a misrepresentation to state in a prospectus that share capital 
has been “ subscribed ” when it has only been allotted in fully paid 
shares to the company’s contractor ( Arnison v. Smith, 40 Ch. D. 567), 
or that the company has contracted for the purchase of a property 
when, in fact, there is only negotiation. Ross v. Estates Investment Co, 
L. R. 3 Ch. App. 682. 


Effect of 



prospectus 


Statement 
only of belief, 
opinion, &o. 


A prospectus often refers to reports. In such a case, if the company 
will take upon itself to asume the authenticity of the reports and 
represent as facts the matters stated in those reports, it must take the 
consequences should they prove false. In re Reese River Silver 
Mining Co (Smith's case), L. R. 2 Ch. App. 604, at p. 611; Rawlins 
v. Wickham , 3 De G. & J. 304; Mair v. Rio Grande Rubber Estates, 
(1913) A. C. 853. If the company does not intend to issup the shares 
on the basis of the facts stated in the report, it must dissociate itself 
from the report in clear and unambiguous terms. Calculations of 
profits based on statements in the report may amount to a misrepre¬ 
sentation. Re Pacaya Rubber Co., (1914) 1 Ch. 542. But if the persons 
issuing a prospectus merely refer to the report, e.g., of a mine, as telling 
all they know, and propose to send out someone to test it, they will not 
be treated as guaranteeing its truth. In re British Burmah Lead Co., 
56 L. T. 815. Under the Companies Act, 1929, s. 37, infra, directors 
who make untrue statements in a prospectus, purporting to be extracts 
from reports or valuations by engineers, valuers, accountants or 
other experts, must be prepared to show that the statements fairly 
represent the expert opinion. And see sect. 63 of 1947, p. 682, infra). 

The statement that something will be done is not a statement of 
an existing fact so much as a contract or promise. It may, however, 
imply the existence of facts which are non-existent, or it may be a 
material term in the contract (see Karberg's case, (1892) 3 Ch. 1, as 
explained in Buckley on the Companies Acts, 11th ed., p. 222; see also 
Beattie v. Ebury , 7 Ch. App. 777, at p. 804; Alderson v. Maddison, 
8 App. Cas. 467; Bettairs v. Tucker, 13 Q. B. D. 562); and a 
representation of belief, expectation or intention may be a repre¬ 
sentation of fact, for “ the state of a man’s mind is as much a matter 


of fact as the state of his digestion.” Per Bowen, L. J., Edgington 
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v. Momounoe, 29 Oh. D. 459, at p, 483. But, it might have been 
added, both are equally difficult to prove. 

There is no gaiety in ambiguouB statements, which, in one sense, 
are true, though in another, not true, “ which keep the word of promise 
to the ear and break it to the hope for the rule is that the applicant 
is entitled to put any reasonable construction on such a statement, 
and if, according to that construction, it is untrue, he is entitled to relief. 
Hallows v. Fernie . 3 Ch. App. 467, at p. 476; Arkwright v. Newbold , 
17 Ch. D. 301, at p. 322; Smith v. Chadwick , 9 App. Cas. 187. 

Another rule, which on the authorities is clear, is that if a pro¬ 
spectus contains statements of fact, the recipient is entitled to rely 
upon them. He is not bound to verify them. Thus, if the pro¬ 
spectus states the effect or terms of a document, or purports so 
to do, and offers it for inspection, he is not bound to inspect it. Ho 
is entitled to assume in either case that the prospectus is true; “ for 
when men issue a prospeotus in which they make statements of the 
contracts made before the formation of the company, and then 
state that the contracts may be inspected at the office of the solicitors, 
it has always been held that those who accepted these false state¬ 
ments as true, were not deprived of their remedy merely becuuse 
they neglected to go and look at the contracts/’ Per Jessel, M. R., 
Redgrave v. Hurd , 20 Ch. D. 4, at p. 14; and Smith v. Chadwick, 
20 Ch. D. 27, at p. 57; 9 App. Cas. 187; Re Mount Morgan West 
Gold Mine Co., 56 L. T. 622. The answer is, “ You put me off my 
guard ” (per Lord Chelmsford); sec also Aaron’s Reef v. Twins, 
(1896) A. C. 273, in which Lord Watson said: “ It was argued for 
the company that, inasmuch as the contracts for the purchase of the 
concession were generally referred to towards the end of the prospectus, 
the respondent must be held to have notice of their contents. This 
appears to me to be one of the most audacious pleas that ever was 
put forward in answer to a charge of fraudulent misrepresentation. 
When analyzed, it means simply that a person, who has induced 
another to act upon a statement made with intent to deceive, must 
be relieved from the consequences of his deceit if ho has given his 
victim constructive nolice of a document, the perusal of which would 
expose the fraud/* 

Usually the object of a prospectus id to invite the public to take 
shares in the new company, and it is to be treated as addressed 
exclusively to those who subscribe for shares in response to it, and not 
to other persons who may read it and buy shares in the market on the 
faith of it. Peek v. Gurney , L. R. 6 H. L. 377, at p. 403; NicoVs case , 
3 De G. & J. 3S7. But this rule does not apply where it is shown that 
the prospectus was intended and used to induce purchasers in the 
market to buy the shares. Andrews v. Mockford, (1896) 1 Q. B. 372; 
and see Duranty's case (1858), 26 Beav. 268. 

P. 
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Where an allotment was made to two persons as trustees for the 
plaintiff, who read and relied upon the prospectus* and the allotment 
letter was renounced in favour of the plaintiff before registration, it 
was held that the plaintiff could not rescind, on the ground of mis¬ 
representation. Collins v. Associated Greyhound Racecourses , Ltd,, 
(1930) 1 Ch. 1. 


Directors’ 

liability 
Act, 1890. 


Sect. 37.—Compensation for Untruo Statements 

The Directors’ Liability Act, 1890, was passed with a view to 
strengthen the supposed inadequacy of the law as declared in 
Derry v. Peek , 14 App. Cas. 337, in respect of directors’ liability. 
In that case it was finally decided that in order to obtain, in an 
action of deceit, any personal remedy in damages against directors 
who issued a prospectus containing untrue statements, it was neces¬ 
sary for the plaintiff to prove affirmatively that the statements 
were made fraudulently, that is to say, either with knowledge that 
they were false, or recklessly, i.e ., not caring whether they were 
true or false, or not believing them to be true. To discharge this 
obligation—to prove a psychological fact—was in many cases a 
matter of impossibility. It was not enough to prove that the 
director sued had been guilty of the grossest negligence, or that he 
made the statement without any jeasonable grounds for believing 
it to be true. The question was, had he made it fraudulently— 
did he or did he not believe it to be true ? The Act of 1890 altered 
this, and shifted the onus, and sect. 37 of the Act of 1929 has 
adopted the same rule, and under the law as it now stands, if an allottee 
once proves that a material statement in the prospectus is untrue, and 
that he took shares on the faith of the prospectus and sustained 
damage, he is entitled to sue every director and every person who has 
authorized the issue of the prospectus, and to compel them to pay 
compensation for his loss. The statement once proved untrue in such 
an action, the director is primd facie made liable. To escape, he must 
prove affirmatively that he had reasonable grounds to believe the 
statement to be true, and that he did, in fact, believe it to be true, or 
as an alternative, he must prove that the statement, if made on the 
authority of an expert, was, in fact, made on the authority of such 
expert and fairly represented his opinion. See the words of the 
section, infra , Appendix, p. 602. 

Thus a director makes a statement which is untrue within the 
meaning of sect. 37 of the Act of 1929 if he states in a prospectus 
that the company has acquired a specified property, when in fact it 
has not at the time acquired it, though the director honestly believes 
that it has been acquired. The uncorroborated statements of a vendor 
afford no reasonable grounds for believing that his statements are 
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true, still lees those of a vendor-promoter. Adam v. T/tri/fc, 0. A. t 
(1915) 2 Oh. 21. 

When a diieetor knows that a prospectus is being issued inviting 
persons to take, e.g. f debentures, and abstains from asking to see it 
until after action brought on account of misrepresentations therein, it 
is too late for him to give “ reasonable public notice that it was issued 
without his oonsent,” under sect. 37 (1) (ii). Drincqbier v. Wood , (1899) 

1 Ch. 393. 

An action for compensation under this section was thought to be Periodaf 
an “ action on the case,*’ so that the period of six years fixed by the 
statute 21 Jac. 1., c. 16, applied. It is now six years under sect. 2 (1) (a) 
or (d) of the Limitation Act, 1939. The cause of action first ariseB for 
the purposes of the Act when the plaintiff sustains damage by reason 
of the breach of statutory duty. Thomson v. Lord Clanmorm, (1900) 

1 Ch. 718. 

It was held in Geipel v. Peach , (1917) 2 Ch. 108, that the action was Death of 
an action in tort, and if the director died it would not lie against his direotor ' 
executor unless by the torlious act property or the proceeds or value 
of property belonging to the peTRon injured had been added to the 
director’s estate; but now, by the Law Reform (Miscellaneous Provisions) 

Act, 1934 (24 & 25 Geo. 5, c. 41), s. 1, all causes of action survive 
against the estate of a deceased person provided that proceedings were 
pending at the date of his death, or the cause of action arose not more 
than six months before his death and proceedings are commenced not 
later than six months after his personal representatives take out 
representation. 

Claims under sect. 37 are provable in bankruptcy. Bankruptcy Act, 

1914, s. 30; Greenwood v. Humber & Co., W. N. (1898) 162. 

The measure of damages is the loss suffered by reason of the false 
statement, t.e., the difference between the value the shares would have 
had if the company had possessed the advantages stated in the pro¬ 
spectus (but not exceeding the price paid) and the true value of the 
shares at the time of allotment in the circumstances which in fact 
existed. See McConnell v. Wright, (1903) 1 Ch. 546; Clark v. Urquhart , 

(1930) A. C. 28. 


Action of Deceit 

The old remedy by action of deceit has now to a large extent been Old remedy 
superseded— bo far as directors are concerned—by the easier and more deoeit. l ° n °* 
efficacious remedy under sect. 37 of the Act of 1929, which has taken 
its place. To maintain an action of deceit, as already mentioned, 
fraud has to be proved against the defendant. Derry v. Peek , 14 
App. Cas. 337. 
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The defendant in an action of deceit has various defences, though 
some once open are notf dosed to him under sect. 37 of the Act of 1929. 
Thus, he may escape if he can prove that he did believe the fact stated, 
even though his belief was not based on reasonable grounds, for, if he 
believed the statement, fraud is negatived (Derry v. Peek, 14 App. 
Cas. 337); or, again, ho may escape if he can prove that the plaintiff 
was not, in fact, misled, e.g. } that he knew the statement to be false 
when he applied for the shares, but he cannot avail himself, as we have 
seen above (p. 369, supra) 9 of the “ audacious plea ” that the plaintiff 
might easily, by inquiry or otherwise, have ascertained that the 
statement was untrue. 


Material Contracts 

Section 38 of the Companies Act, 1867, was repealed by the Com¬ 
panies Act, 1900; but it is desirable to refer to some of the decisions, as 
the views taken by the CourtB may throw much light on the corre¬ 
sponding provisions of sect. 13 of Sched. 1Y. Part I. of the Act of 1929 
(supra, p. 360). 

Section 38 was expressed in the widest possible terms; so wide, that 
the Courts, in order to make it workable, were obliged to imply some 
limitation; for it would be practically impossible to specify in a pro¬ 
spectus, at any rate in some cases, all the various contracts that have 
Statement been made by the directors or promoters of a company. Acconbngly, 
of contracts 8 a ^ r muc ^ litigation and difference of judicial opinion (see Svlhvan v. 
(aeot. 38 of Mitcalfe, 5 C. P. D. 455, at p. 465; and Gover’s case, 1 Ch. D. 182, at 
P* it was settled that what the section in effect required was, that 
the prospectus should state the date and parties to every material 
contract made by tbe company, or by the directors or promoters thereof, 
meaning by material eveiy contract which would be likely to influence 
the judgment of an intending applicant as to whether he should or 
should not take up shares (Sullivan v. Mitcalfe, supra; Cackctt v. 
Keswick, (1902) 2 Ch. 456). If material, it made no difference whether 
the contract not disclosed was executed ot executory. Broome v. 
Speak, (1903) 1 Ch. 586 (C. A.). Nor could a director escape liability for 
non-disclosure of a material contract, of the existence of which he 
was aware, by professing ignorance of the contents or materiality of 
the contract, or by alleging that he left the matter to his legal 
advisers. Watts v. Bucknall, (1903) 1 Ch. 766; Tait v. Macleay , 
(1904) 2 Ch. 631; Shephcard v. Broome , (1904) A. C. 342. 

To exonerate himself he must show that he was not responsible for 
the prospectus; in other words, that he was defrauded or deceived into 
giving his sanction to it. Watts v. Bucknall, (1902) 2 Ch. 628; (1903) 
1 Ch. 766; Hook v. Speak, (1904) 2 Ch. 732. 
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Nor was it ppsdble to escape the section by making the oontraot a 
merely verbal one, lor it was held that a verbal contract was as muoh 
within the section as a contract in writing (Capd v. Sim Composition 
Go., 36 W. R. 689; Arkwright v. Newbold, 17 Ch. D. 301), and where a 
oontraot was rescinded by another contraot, the latter and perhaps 
both might require to be specified. London and Northern Bank, 
Haddocks' case, (1902) 2 Ch. 73. 

There was, however, this saving element in the situation, that in order 
to obtain reliel under the section the plaintiff had to show that but lor 
the omission to disclose the contract ho would not have subscribed. 
Nash v. CaUhorpe , (1905) 2 Ch. 237; Madeay v. Tail, (1906) A. C. 24. 

The expression “ knowingly issue ” in sect. 38 meant issuing with 
knowledge of the existence of the omitted contract, even if the director 
or promoter honestly considered the contract not to be material. 
Twycross v. Grant, 2 C. P. D. 469, at p. 542. 

The section applied not only to a full prospectus or notice but also 
to an abridged prospectus, even though the abridged prospectus stated 
where a full prospectus could be obtained. Army and Navy , <£c. Society 
v. Craig , 8 T. L. R. 227. But the section was confined to a prospectus 
offering shares for subscription, and did not apply to one offering 
debentures or debenture stock. Cornell v. Hay, L. R. 8 C. P. 328. 


Attention should be paid to the concluding words of the section, What is 

“ unless he had notice of such contiact.” It seems that to be effective ' 

contraot in 

the notice must be of the material contents of the contract, not merely aeot. 38. 
of its existence. Watts v. BucknaU, (1903) 1 Ch. 766. 


Restrictions on offering Shares 

Canvassing by house-to-house visits to obtain subscriptions for Hawking 
shares is prohibited by the Act of 1929, and where shares are not offered 
to the public in a prospectus, no written offer of any shares for purchase 
must be made unless the provisions of sect. 356 are complied with. 

Sec Appendix, p. 602. This section appears to apply to private offers 
to individuals, e.g., by circular letters sent by outside brokers to persons 
other than their regular clients. “ Founders’ units ” carrying a right 
to a share of profits and covered by a bond insuring the return of 
capital may be “ shares ” within the meaning of sect. 356. R. v. 

Findlater, (1939) 1 K. B. 594. See Buckley on the Companies Acts, 

11th ed., pp. 644—646. 

Debenture Prospectuses 

As to prospectuses offering debentures, debenture stock, and other Debenture 
securities for subscription, the rules above stated apply for the most P ro *P eotlweB ’ 
part, but subject to the following qualifications:— 

(1) Mere delay after discovering misrepresentation is not so dangerous 
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m in the case of shares, for there is no holding out as in the 
ease of shares (see p. 113); nevertheless, any act showing an 
election to affirm the contract destroys the right of rescission; 
thus, if a debenture holder, entitled to repudiate, after dis¬ 
covering the facts giving such right to repudiate, acts as a 
debenture holder, e.g., by voting at a meeting or otherwise, 
he thereby disentitles himself to relief. 

(2) Sect. 37 (compensation for untrue statements) is applicable 

to debenture prospectuses. 

(3) An action of deceit is available where there iB a fraudulent 

misrepresentation. 

(4) Sects. 34 and 35 and the Fourth Schedule (general requirements 

as to prospectuses) are also applicable. 

A prospectus offering debentures or debenture stock is headed with 
the name of the company, states the nominal and issued capital of the 
company, the number and description of the debentures or debenture 
stock offered, the nature of the security, the terms of issue, the names 
of the directors, bankers, solicitors, brokers, auditors, and secretary, 
the objects and prospects of the company, the facts required by sect. 35 
and the Fourth Schedule of the Act of 1929 to be stated, how 
applications are to be made, and where copies of the memorandum 
and articles of association, and of the debentures and debenture stock 
deed may be inspected. 

Statement in Lieu of Prospectus 

The obligations as to disclosures imposed on directors and promoters 
by sect. 10 of the Companies Act, 1900, to a great extent checked the 
use of the prospectus for company promotion, and augmented the 
number of companies floated by other means, e.g. t by obtaining sub¬ 
scriptions on forms of application accompanied by oral statements, 
or by selling shares in the stock market through financiers and others, 
or by means of a pooling syndicate. 

To rectify this unfortunate result, the Act of 1907 required, where 
a prospectus is not issued and the company is not a private company, 
the filing of a statement in lieu of prospectus. These provisions have 
now been amended and run as follows:— 

40. A company having a share capital which does not issue a prospectus 
on or with reference to itb formation, or which has issued such a prospectus 
hut has not proceeded to allot any of the shares offered to the public for 
8ubsmption t shall not allot any of its shares or debentures [or debenture 
stock] unless at least three days before the first allotment of either shares 
or debentures [or debenture stock] there has been delivered to the 
Registrar of Companies for registration a statement in lieu of prospectus, 
signed by every person who is named therein as a director or a proposed 
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director of the company or by his agent authorized in writing, in the 
form and containing the particulars set out in the Fifth Schedule to 
tbs Act. 

(2) This section shall not apply to a private company. 

The words in italics were first introduced in the Act of 1928. 

The statement in lieu of prospectus is to be framed in accordance 
with the form set forth in the Fifth Schedule to the Act (see infra, 
p. 634), and on referring to that form (as amended by sect. 67 of 1947, 
sec p. 684, infra), it will be seen that the disclosure required is almost as 
extensive as that required in the case of a prospectus inviting subscrip¬ 
tions for shares in a new company. 

Accordingly, in filling up the form of statement the observations in 
Chapter XXXIV. as to the contents of a prospectus may be referred to 
in illustration and explanation. The statement is to be signed by 
every person who is named in it as a director or a proposed director of 
the company, or by his agent authorized in writing. 

Under the Act of 1908 (sect. 85 (7)) the statement was bound to 
state the “ minimum subscription (if any) fixed by the memorandum 
or article's of association on which the company may proceed to 
allotment.’’ Tbs provision is now repealed. 

A statement in lieu of prospocliiB had to set out the same reports as to 
business proposed to be purchased as are required in a prospectus, 
but this provision is repealed by sect. 67 (2) of 1947. 

In this connection it is also necessary to bear in mind sect. 41, wbch 
now makes allotments in contravention of the above-mentioned pro¬ 
visions of sect. 40 voidable, and renders directors liable, and sect. 94, 
which prohibits the company from commencing business, or exercising 
borrowing powers, until the conditions therein specified have been 
complied with, and sect. 36, which prohibits a company from varying 
before the statutory meeting any contract referred to in the statement 
m lieu of prospectus, except subject to the approval of the statutory 
meeting. 

A person who applies for shares on the faith of statements contained 
m a statement in Leu of prospectus has apparently the same right of 
rescission, if they are false, as if they were contained in a prospectus. 
But such misstatements or omissions in a statement in lieu of prospectus, 
if not relied upon, do not render subsequent allotments void. Blair 
Open Hearth, (1914) 1 Ch. 390. 

The statement is clearly a document required by, or for the purposes 
of, the Act specified in the Eleventh Schedule, and accordingly if any 
person wilfully makes in it a statement false in any material particular, 
knowing it to be false, he is guilty of a misdemeanour, and liable on 
indictment to imprisonment for a term not exceeding two years with or 
without hard labour, and on summary conviction to imprisonment for 
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not exceeding font months with or without hard labour, and in either ease 
to a fine (not exceeding 1002.) in lieu of or in addition to such imprison¬ 
ment. See sect. 362. 

In Jubilee Cotton Milk v. Lems it was held by the Court of Appeal 
that, under the provisions of the Act of 1908, if shares were issued 
before a statement in lieu of prospectus had been filed, the issue was 
void. (1923) 1 Ch. 1. The decision of the (Court of Appeal was over¬ 
ruled by the House of Lords on another point and the question of the 
validity of the issue was left in doubt. (1924) A. C. 958. It was held, 
however, that an allotment made before the issue of a statement in lieu 
of prospectus could be confirmed by the company or the shareholder 
by subsequent conduct. James Burton & Son , Ltd., (1927) 2 Ch. 132. 

The effect of an allotment in contravention of sect. 40 is now settled 
by sect. 41, which makes the allotment voidable within one month 
after the statutory meeting and not later, or—where this time-limit 
is not applicable—within a month after allotment. 
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COPTER XXXV 

PRIVATE COMPANIES 

Section 37 of the Companies Act, 1907, for the first time defined a 
“ private company,” and conferred on such companies exemptions 
from some of the provisions of the Act. This definition, as amended 
by the Companies Act, 1913, is now re-enacted by sect. 26 of the Act of 
1929 f and runs thus:— 

26.—(1) For the purposes of this Act the expression “ private 
company ” means a company which by its articles— 

(a) restricts the right to transfer its shares; and 

(b) limits the number of its members to fifty, not including persons 

who are in the employment of the company and persons who 
having been formerly in the employment of the company 
were while m that employment and have continued after the 
determination of that employment to be members of the 
company; and 

(c) prohibits any invitation to the public to subscribe for any shares 

or debentures [or debenture stock] of the company. 

(2) Where two or more persons hold one or more shares in a company 
jointly they shall, for the purposes of this section, be treated as a single 
member. 

But though the private company has now received statutory recogni¬ 
tion and an authoritative definition, it must not be supposed that the 
private company was first brought into use by the Companies Act, 1907. 
The term was already in use—though only to a limited extent—when 
the author’s work on “ Private Companies ” was first published some 
fifty years ago. Certain it is that private companies, or incorporated 
partnerships as they may be called, constitute more than a third 
nowadays of the whole number of companies registered. 

Many judicial references to the private company may be cited. Aa 
long ago as 1881, in British Seamless Payer Box (1881), 17 Ch. D. 467, 
Cotton, L.J., said “ when the company was formed it was intended to 
be a private company, that is, it was intended to carry it on without 
calling in the public, or issuing any shares except to then existing 
shareholders.” And Lindley, L. J., in In re George Newman & Go ., 
(1895) 1 Ch. 674, at p. 685, observed: “ It is true that this company 
was a small one, and is what is called a private company.” Lord 
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Macnaghten also, in Salmon v. Salomon & Co (1897) A. C* 22, said 
“that among the principal reasons which induce persons to form 
private companies ... are the desire to avoid the risk of bankruptcy, 
and the increased facility afforded for borrowing money” 

But the term “ private company ” having been appropriated by 
the legislature to a company with precisely defined incidents, is now 
used in its technical sense—in the sense attached to it by the Act. 

Nit only does the legislature recognize the private company: it may 
be said to bestow its benediction upon it. It grants it special privileges 
and immunities. It permits a private company to consist of any two 
persons instead of seven, and thus facilitates, in no small degree, the 
formation and working of small private companies. Moreover, the 
Act goes still further. In particular— 

1. Exceptional facilities are granted in regard to the formation of 
a private company. Other companies have to comply with a whole 
series of preliminary conditions before they can commence business, 
including the filing of a prospectus, or of a detailed statement in lieu 
of a prospectus. But a private company is formed in the simplest 
way, by delivering to the registiar a memorandum and articles of 
association and paying the requisite fees; whereupon the certificate 
of incorporation is issued, and the company can commence business at 
once. See sect. 40 (2) and sect. 140 (4) excluding the application of 
the provisions of those sections relating to the registration of consents 
and contracts by directors. 

2. Another important exemption was that sect. 110, whith requires 
every company to include in the return delivered to the legistrar 
annually a copy of its last balume sheet, including e\fiy document 
required by law to be annexed thereto, did not apply to a pnvate 
company: but now, by sect. 54 of the Act of 1947, a private company 
is only exempt from this provision if the following eonditions are 
satisfied, and a certificate to this effect sent with the return:— 

(a) that no body corporate is the holder of any of the company’s 

shares or debentures and no person other than the holder has 
any interest in any of the company’s shares or debentures; 
subject, however, to the exceptions set out in the Third 
Schedule to the Act of 1947. 

(b) that the number of persons holding debentures of the company 

is not more than fifty; 

(c) that no body corporate is a director of the company and that 

there is no arrangement whereby the policy of the company is 
capable of being determined by persons other than the directors, 
members and debenture holders or trustees for debenture 
holders. 

A private company which complies with these conditions is now to 
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be known as an ''exempt private company.” See sect. 54 (4) and the 
Third Schedule of 1947, Appendix, p. 722, infra. 

The object of these provisions is to put an end to a practice by which 
companies in which the public are largely interested evaded the dis¬ 
closures which are required in the case of public companies by various 
sohemes, one of which was that a holding company with a large number 
of shareholders could, with a nominee, hold all the shares in various 
smaller companies which, in fact, earned on the business and made 
profits or losses, but as these working companies had only two share¬ 
holders, the holding company and a nominee, they were private 
companies, and neither the public nor the shareholders in the holding 
company could ascertain what profits were really being made. 

A private company must send with the annual return a special 
certificate as required by sect. 111. 

3. A private company is exempt from the provisions of sect. 113, 
which requires a company to call a statutory meeting and to deliver 
to the iegistrar the report as to the position of the company. 

4. A private company is exempt from the provisions of sect. 139, 
which requires a company to have at least two directors. 

5. Under the Act of 1929, a private company was exempt fiom the 
provisions of sect. 130 (1), which requires balance sheets to be sent to 
the members, and entitles members and debenture holders to have 
copies of balance sheets and all annexed documents free. This now 
applies to a prn ate (ompuny (st c t. 21 (4) of the Act of 1947). A private 
company must (sect. 123) Id} before the company in general meeting 
each year a profit and loss account and balance sheet. 

6. Where a private company pays underwriting commission, a 
statement in prescribed form must be filed for the purposes of disclosing 
the amount or rate of commission. Sect. 43 (1) (c) (ii); and see the 
prescribed form, Company Precedents, Part I., 15th ed., p. 292. The 
statement bhould be filed before the payment is made, as it appears 
doubtful from the wording of the Act whether the payment could be 
ratified by subsequently filing the statement. 

Regard being had to these privileges and immunities, many com¬ 
panies existing before 1907 brought themselves within the definition 
of a private company by passing the requisite special resolution, and 
many new companies have been registered as private companies, their 
articles of association being framed accordingly. 

In order to convert an existing company into a " private company,” 
it is necessary to pass a special resolution altering the company’s 
articles so as to limit the number of members other than employees or 
ex-employees to fifty, to prohibit any invitation to the public to 
subscribe ior its shares, debentures, or debenture stock, and impose 
restrictions on the transfer of its shares. These alterations will satisfy 
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the statutory definition, bat they are not the only alterations requisite. 
The articles generally must be considered, for there may be other 
provisions inconsistent with those indicated, and they must be altered 
accordingly. For example, power to issue share warrants to bearer 
must be struck out. 

The private character of such a company may at any time be 
terminated in the manner indicated in sect. 27 of the Act, or by any 
alteration of its articles, so as to remove any of the restrictions required 
by sect. 26, or by default m complying with any of those restrictions. 
Before the Companies Act, 1913, there was no prohibition in the 
Companies Acts against disregarding the articles in so far as they 
bring the company within the definition. Thus, where the number of 
members in fact exceeded fifty, it was held that the company had not 
ceased to be a private company. Park v. Royalties Syndicate , Ltd., 
(1912) 1 K. B. 330. But this was changed by the Companies Act, 1929, 
and now sect. 27 provides as follows:— 

27.—(1) If a company, being a private company, alters its articles 
in such mannor that they no longer include the provisions which, 
under the last foregoing section of this Act, are required to be included 
in the articles of a company in order to constitute it a private company, 
the company shall, as on the date of the alteration, cease to be a private 
company and shall, within a period of fourteen days after the said date 
deliver to the registrar of companies for registration [a prospectus or] a 
statement in lieu of prospectus in the form and containing the particulars 
set out in the Third Schedule to this Act. 

(The words in brackets are repealed and other amendments made 
by sect. 67 of 1947.) 

(2) If default is made in complying with sub-section (1) of this 
section, the company and every officer of the company who ib in default 
shall be liable to a default fine of fifty pounds. 

(3) Where the articles of a company include the provisions aforesaid 
but default is made in complying with any of those provisions, t ho 
company shall cease to be entitled to the privileges and exemptions 
conferred on private companies under the provisions contained in 
sects. 28,110 (3), 130 (1) and paragraph (4) of sect. 168, and thereupon 
the said provisions shall apply to the company as if it were not a private 
company. 

By sect. 96 (2) of 1947, paragraph (i) of proviso (a) to sect. 170(1) is 
also to apply. This enables a winding up petition to be presented 
where the number of members is reduced below two. The proviso to 
sect. 27 (3) enables the Court to grant relief on being satisfied that the 
failure to comply with the conditions tfas accidental or due to inad¬ 
vertence or to some other sufficient cause, or that on other grounds it is 
just and equitable to grant relief. 
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Different Objects sought by Conversion 

Although a large number of private companies are thus formed to 
take over existing businesses, the main object of conversion in many 
cases may be of a different character. Hundreds of companies and 
syndicates are formed every year for the purpose of establishing and 
carrying on some new business or to carry out some contemplated 
undertaking, enterprise, or transaction, which can best be carried out 
by means of the formation of a private company. 

In these private companies, as already mentioned, it has in the past 
been common for one, two, or three members to hold the great bulk of 
the capital, whilst a few extra members held one share each, and were 
merely nominees of the principal shareholder or shareholders. These 
extra members were added whilst the Act required, as a condition 
of incorporation, that there should be seven members, each holding at 
least one Bhare, and it was necessary to provide for these extra 
subscribers, but now two persons are sufficient to constitute a private 
company, and thus the extra subscribers can be dispensed with. 

Thousands of companies have been formed in the last half-century 
in this way—i.e., willi extra or nominee subscribers—and since the 
decision of the House of Lords in Salomon v. Salomon A Co., (1897) 
A. C. 22, there can be no doubt as to the regularity of such companies. 
See p. 46, supra. 


Advantages 

The inducements to such conversion are:— 

(1) The protection of limited liability which the members obtain. 
This alone is the greatest possible boon to traders. “ If,” says the 
ordinary law, “ you want to trade, you must risk all you have—every 
farthing.” This is bad enough in the case of an individual trader, 
but it is worse still in the case of a partner, for partnership is based 
on mutual confidence, and if one partner abuses that confidence—nay, 
if he is guilty only of indiscretion or want of judgment, without fraud— 
he may co mmi t his co-partner to ruinous liabilities by reason of the 
doctrine of English law that each partner, so far as the outside woild 
is concerned, is the unlimited agent of the other partner or partners in 
all matters within the scope of the partnership business. This risk is 
eliminated by conversion. For not only the amount at stake is limited, 
but the agency of the directors is restricted by articles of which all the 
world has notice. 

The Limited Partnerships Act, 1907, allows a member of a firm to 
acquire the privilege of limited liability, but the privilege is qualified 
by statutory conditions, which put the ” limited partnership ” at a 
great disadvantage as compared with the private company. 


Various 
objects of 
conversion. 


One man 
company. 


Salomon v. 
Salomon 
A Co. 


Advantages . 
of conversion 
into private 
companies 
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(2) The advantages incident to incorporation, particularly in tespeot 
of the holding of property and the continuance of the concern not¬ 
withstanding deaths, bankruptcy, transfer of Bhares, or other change 
of interest or title. Take the case of a partner dying, for instance. 

The position of the executors of a deceased partner is,” says the 
learned author of Lindley on Partnership, “ one of considerable hardship 
and difficulty: if they insist on an immediate winding up of the him 
they may nun those whom the deceased may have been most anxious 
to benefit; whilst if for their advantage the partnership is allowed to go 
on the executors may run the risk of being ruined themselves.” With 
incorporation these difficulties vanish. The shares of the deceased 
partner form part of his estate and are bequeathed in trust or otherwise 
dealt with as may be convenient, and the estate is represented on the 
board of directors by his trusteeb or their nominees, who being mere 
agents of the company can act without incurring personal liability. 
The bankruptcy, again, of a partner dislocates a partnership. With a 
company the trustee in bankruptcy sells the shares of the bankrupt, or 
if worthless, disclaims; the company on its part proves for the estimated 
value of future calls, and there is on end of it. So, again, in the matter 
of contracts, in the admission of new members and the retirement of old 
members, in the sale, mortgage, and settlement of shares the company 
enjoys a striking superiority. The property, again, in the ease of a 
partnership, is constantly having to be conveyed with the admission, 
retirement, death, or bankruptcy of a partner; with a company the 
property is vested in it as a body corporate. Shareholders may come 
and go, but no ohanges of individual membership affect the title. 

(3) The borrowing facilities, especially on debentures and debenture 
stock. By means of these securities a company can raise a large sum 
on easy terms by the contributions of a number of small lenders on the 
same co-operative principle on which a company’s capital is subscribed. 
They are securities, too, with which the public is familiar, easily enforced 
and readily transferable. If issued by a company in good repute they 
are a very marketable security. So advantageous, indeed, is this mode 
of raising money found to be, that it is by no means uncommon for a 
business to be converted into a company solely for the purpose of raising 
a loan by the issue of debentures or debenture stock. 

(4) The simplification of arrangements as between the members 
and the concern, Which, in the case of an ordinary partnership, would 
be extremely complicated. Thus, if a shareholder is indebted to a 
company for money lent or in respect of a call made on his shares, the 
company can sue for the loan or call without difficulty. Conversely, if 
a shareholder lends money to the company, he can sue for it and 
enforce any security given him by the oompany, just as if ho were not 
a shareholder, and should the company fail, he can prove for the money 
lent in competition with the outside creditors. In the case of partner- 
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ship one partner cannot sue another except for an account, and great 
inconveniences arise in seeking to enforce contracts between the members 
of a partnership; while should the firm become insolvent, a member of it 
is disentitled to prove in competition with the outside creditors of the 
firm. 


Formation and Constitution 

A private company is constituted like any other company, namely, Formation 
by registration, with a memorandum and articles of association; but 
there are some special provisions of the Companies Act which require 
attention. Thus the application to register must be signed by the 
subscribers and be in a special form showing that the company does not 
issue an invitation to the public to subscribe. It must also be 
accompanied by a statutory declaration as provided m sect. 15. 

The memorandum and articles must be subscribed by at least two 
persons, and the number must be kept up to two. 

The articles must contain special provisions, as required by sect. 26 
of the Act. 

If the articles require a share qualification for the directors, sect. 141 
applies, and the directors must not act without one. 

Private companies must, like public companies, make a return of 
allotments to the Registrar under sect. 42. 

A private company can pay underwriting commission in respect of 
shares in its capital. Sect. 43. 

A private company may commence business immediately on its 
incorporation. Sect. 94 (7). 

A private company must, under sect. 114, convene an extraordinary 
meeting on requisition. 

A private company must register its mortgages and charges under 
Beet. 79. 

A private company must keep a register of its directors and notify 
changes to the Registrar. Sect. 144. 

The provisions as to audit (sect. 132) and the provisions as to annual 
returns in sects. 108 and 110, except, as to exempt private companies, 
sub-sect. (3) of sect. 110, also apply to private companies. 

A private company may register articles of its own, or it can adopt 
Table A. altogether or in part. 

Restrictions on Transfer of Shares 

It is a statutory condition of a “ private company ” that its articles 
“ restrict the right to transfer its shares.” Sect. 26 (1) (a). The Act 
does not specify the nature of the restriction; but it is submitted that 
any restriction iB sufficient which will enable the directors to prevent 



381 


COMPANY LAW 


Directors. 


the number of shareholders from increasing beyond the statutory 
limit. 

Clauses are generally inserted in the articles with a view to preserving, 
as far as practicable, tbe private character of the concern The general 
plan is to prohibit a member or lus executors or administrators from 
transferring his shares to any outsider, unless and until the shares have 
first been offered to the continuing members, either at par or at a fair 
value to be fixed by the auditor, or ascertained by arbitration, or by 
some sliding scale, or at the “ current pnee ” fixed half-yearly by a 
general meeting, or at, say, ten timeB the average yearly dividend, or 
at the amount paid up with an addition proportioned to the average 
profits during, say, the last three years past, or otherwise; and the 
clauses usually go on to provide that if none of the continuing members 
desire to purchase, then that the shares may be transferred to an out¬ 
sider, but even in that case the directors are usually given a very wide 
discretion as to approving of the admission of an outsider The 
validity of such provisions is clear Borland's* Trustee v Steel Brothers & 
Co , (1901) 1 Ch 279, Alt-Gen v Jameson , (1904) 2 Ir It 644 See, 
further, Company Precf dents, Part 1, 15th ed , p 876 et s>eq 


Directors 

The articles commonly veBi the management in a small number of 
directors, or m a “ governing ” or “ permanent ” or “ lift ” director 
In the latter case it is a common course to insert provisions ambling 
such governing or permanent director to appoint, if and when he 
thinks fit, other persons to be ordinary directors to act under him, and 
to determine their powers, duties, and remuneration, also to remove 
any ordinary director from office A permanent or governing dire<tor 
is generally given very wide powers in regard to the management of 
the business of the company Sometimes two or more persons ait 
appointed joint govemmg or permanent directors with bke powers 
Sect 139, which requires a company to have at Last two dim tors, 
does not apply to a private company Usually, the powers of a governing 
or permanent director are limited to the time during wluch he holds a 
certain large proportion of the capital —e g , one-half or one third of the 
issued capital—and sometimes his powers are made transmissible, in 
ease of his death, to his executors or their nominee, but so long only as 
the shares or a large proportion of them remain part of his estate 

The weak point of the ordinary joint stock trading company is 
undoubtedly its management by deputy ; but m the case of the private 
company the shareholders manage the business and trade with then 
own money In the case, therefore, of private companies, there is the 
best possible guarantee that the directors will not be negligent of their 
duties or careless of the interests of the concern, and as a consequence 
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their eolvenoy, as Vaughan Williams, L. J., once observed, compares 
very favourably with that of other companies. 

i 

Compulsory Retirement of Members 

Unity of aim and nnity of action is always of importance in any 
co-operative enterprise, and to secure this it is very common to provide 
that a large proportion in value of the shareholders—say nine-tenths 
—shall be at liberty to buy out any small shareholder by paying him 
the fair value of his shares; this is a safeguard which experience has 
shown to bo desirable; for there is always a possibility that some 
person may be admitted into the company who may afterwards be 
found cantankerous, or too inquisitive, or otherwise detrimental to 
the harmonious working of the company. 

The exercise of this power can be restrained by the Court if carried 
out in an obviously unfair way. Phillips v. The Manufacturers 
Securities, Ltd., 31 T. L. K. 451. 


Obligations of Private Company 

It must be borne m mind that a private company, though it has 
many advantages, has also obligations under the Act. This was 
pointed out by Lord Macnaghten in Trevor v. Whitworth, 12 App. Cas. 
409. “ It is said,” remarked that learned judge, M that the company 
was a family company; but a family company, whatever the expression 
means, does not limit its trading to the family circle. If it takes the 
benefit of the Act it is bound by the Act as ranch as any other company, 
[t can have no special privilege or immunity. It was said that the board 
did not want Whitworth’s shares to be sold to outsiders or put on the 
market. Unfortunately there was nothing special in that.’* 

Directors, too, of a private company will be equally liable for a 
misapplication of the company’s funds or for other misfeasance. Thus, 
in Geo. Newman & Co., (1895) 1 C!h. 674, at p. 685, one Newman had 
converted his business into a private company, and had applied funds 
of the company, with the privity and consent of the other members, to 
ultra vires purposes, and it was held that he was guilty of misfeasance, 
and that the fact that it was a private company did not in any way 
exempt or protect him. 

A private company is subject to the restrictions of sect. 43 as to 
underwriting commissions. Dominion of Canada Syndicate v. Brigstocke, 
(1911) 2 K. B. 648. 

A private company must send with the annual return a certificate 
that the company has not issued shares or debentures to the public, 
and, if its members exceed fifty, that the excess consists of employees 
or ex-employees of the company. Sect. 111. 
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Convmion of Private into Public Company 

Sect. 27 states how a private company may turn itself into a public 
cpmpany. The company alters its articles and must file a statement 
in lieu of prospectus m the form specified in Sched. III. There are now 
penalties in default. See sect. 27 (2). Sect. 140 (which requires the 
directors who have not subscribed the memorandum for their qualifica¬ 
tion shares to sign a contract to take their qualification shares or a 
declaration that they already hold their qualification) does not apply. 
Sect. 140 (4) (c). 

See, further, as to private companies, the thirty-seventh edition of 
the author’s work intituled “ Private Companies and Syndicates.” 
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CHAPTER XXXVI 

COMPANIES LIMITED BY GUARANTEE 

Besides companies limited by shares and unlimited, the Act of 1929 Companies 
allows of the formation of compames limited by guarantee Such 
compames may be formed, with or without a capital divided into 
shares. 

The provisiohs relating to them may be found in Beets. 2 and 6 of 
the Act. 

Sect. 2 is as follows:— 

2 —(1) The memorandum of every company must state — 

(a) The name of the company, with “ Limited ” as the last word 

of the name in the case of a company limited by shares or 
by guarantee. 

(b) Whether the registered office of the company is to be situate 

in England or in Scotland: 

(c) The objects of the company. 

(2) The memorandum of a company limited by shares or by 
guarantee must also state that the liability of its members is limited. 

(3) The memorandum of a company limited by guarantee must also 
state that each member undertakes to contribute to the assets of the 
company in the event of its being wound up u Info he is a member, or 
within one year after he ceases to be a member, for payment of the 
debts and liabilities of the company contracted before h< ceases to be a 
member, and of the costs, charges, and expenses of winding up, and for 
adjustment of the rights of the contributories among thoimelveb, such 
amount as may be required, not exceeding a specified amount. 

(4) In the case of a company having a share capital— 

(a) The memorandum must also, unless the company is an un¬ 

limited company, state the amount of share capital with 
which the company proposes 1o be registered and the 
division thereof into shares of a fixed amounl, 

(b) No subscriber of the memorandum may take less than one 

share; 

(c) Each subscriber must write opposite to his name the number 

of shares he takes. 


25 (2) 
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By'sect, 6, in the case of a company limited by guarantee, there 
must be registered with the memorandum articles of association signed 
by the subscribers to the memorandum, and prescribing regulations 
for the company. The articles must now state the amount of share 
capital and the number of members which it is proposed to register. 
Sect. 81 (1) of the Act of 1947. A considerable number of associations 
have availed themselves of this form of incorporation under the various 
Companies Acts: for example, associations for mutual insurance, e.g. t 
for insuring against marine risks, for insuring against accidents, for 
indemnifying the members against liability to pay compensation to 
injured employees, for trade protection, for mutual information, for 
exploring mines, testing patents, pooling shares and debentures, and for 
pooling and realizing produce of various kinds. The great majority of 
the companies which register as companies limited by guarantee aie, 
however, associations intended to be supported by annual subscriptions 
or donations, and registered by licence of the Board of Trade without the 
word “ Limited.” See sects. 14 and 18. 

Sect. 55 (as to reduction of capital) also applies. 

Prior to the Companies Act, 1900, it was permissible to form a com¬ 
pany limited by guarantee, with articles dividing the undertaking into 
shares of no nominal amount—a most convenient form of association; 
but sect. 27 of the Act of 1900 prohibited this, and sect. 21 of the Act 
of 1929 has continued the prohibition. 


Mode of Formation 

How formed. In older to form a company limited by guarantee, a memorandum 
and articles of association must bo prepared. The memorandum and 
articles must be in the form prescribed in Table C or Table D in the 
First Schedule to the Act, or as near thereto as circumstances will 
permit. Sect. 11. In either case there is a clause by which every 
member of the company undertakes to contribute, in the event of 
winding up, a limited sum. The quantum of this undertaking varies 
from Is. to 101. and upwards. If there are no defined shares, the 
words declaring that “ the subscribers respectively agree to take the 
number of shares set opposite their names ” must be omitted. 

The articles of association will contain appropriate provisions. 

For the fees payable on registration, see the Tenth Schedule to the 
Act of 1929, as amended by sect. 81 of the Act of 1947. 


• Application of Companies Acts 

A company limited by guarantee is bound to keep a register of its 
members (sect. 95) and of mortgages (Boot, 79), and must give notice 
Directors, ' to the Kegistrar of special resolutions (sect. 118). Moreover, Beet. 144 
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I 

of the Aot of 1929, as amended by sect. 27 (1) of 1947, provides that such 
a company shall keep at its office a register as to directors and secretary 
containing the particulars required by these sections, and shall send to 
the Registrar a copy of such register, and shall farther notify any 
change that takes place in its directors or managers. The executive 
body, by whatever name called, will be the managers within the meaning 
of this section. Companies registered without the word <f limited ” 
under sect. 18 of the Act of 1929, are relieved from the obligation of 
sending lists of members to the Registrar of Companies. Directors 
who arc ex officio members of the company are not as such liable on the 
guarantee. Re Premier Underwriting Association (No. 2), (1913) 
2 Ch. 81. A company limited by guarantee, unless it has a capital 
divided into shares, has not to make the annual return as to its 
members, &c. in accordance with sect. 108, or the return of allotments 
under sect. 42. Persons who have ceased to be members of the company 
within a year of a winding up are nut liable unless the existing members 
are unable to satisfy the contributions required from them. Re Picmier 
Underwriting Association (No. 1), (1913) 2 Ch. 29. Sect. 66 of the Act 
of 1908, as to requisitions of general meetings, has now been amended 
(see sect. 114 of 1929) so as to apply to companies which have no 
share capital. 


Stamp Duty 

Upon the registration of a company limited by guarantee, the Stamp, 
memorandum must be stamped with duty as provided by the Table in 
the Tenth Schedule to the Act, as amended by sect. 81 (1) of 1917. The 
amount is proportioned to its share capital or the number of members 
(whichever is greater) and accordingly the articles must state the 
number of members with which it proposes to be registered. When the 
number is not to exceed twenty the fee is 21 .; when it exceeds twenty, 
but does not exceed 100, the fee is 5 1 .; and so on up to 20 1. When the 
number is to be unlimited the fee is 20 1. Most of the observations 
contained in this work apply mutatis mutandis to companies limited 
by guarantee. 

Where the company has a capital divided into shares, the registration 
fees, when based on the share capital, are the same as in the case of a 
company limited by shares, and the company must pay the duties im¬ 
posed by sect. 112 of the Stamp Act, 1891, as amended by sect. 41 of 
the Finance Act, 1933. See supra, p. 16, and sect. 81 of 1947, p. 691,in/ra. 
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CHAPTER XXXVII 

UNLIMITED COMPANIES 

Companies with unlimited liability are rarely formed now. While 
limited companies have been increasing by “ leaps and bounds,** un¬ 
limited companies have dwindled nearly to zero. Accordingly it will 
not be necessary here to say much about them. The statutory require¬ 
ments as to such companies are contained in sects. 2, 6, 7, 11, 16 and 
53 of the Act. An unlimited company requires a memorandum and 
articles of association, which must be in the form set out in Table E in 
the First Schedule to the Act (sect. 11 ), and may have a capital divided 
into shares, or no such capital. The articles of an unlimited company 
must contain certain provisions as required by sect. 7, which, as 
amended by sect. 81 ( 1 ) of 1947 , provides as follows:— 

7.—(1) In the case of an unlimited company the articles, if the 
company has a share capital, must state the amount of share capital 
with which the company proposes io be registered. 

(2) In the case of an unlimited company . . . the articles must state 
the number of members with which the company proposes to be 
registered. 

(3) Where a company has increased the number of its members 
beyond the registered number, it shall, within fifteen days after the 
increase was resolved on or took place, give to the registrar of companies 
notice of the increase, and the registrar shall record the increase. 

If default is made in complying with this sub-section, the company 
and every oflicer of the company who is in default shall be liable to a 
default fine. 

Unlimited companies appear to be bound by the provisions of sect. 43 
regulating underwriting commissions, and also by sect. 45, which 
prohibits loans on the security of shares in the company; but an un¬ 
limited company can freely reduce its capital without leave of the 
Court, since sect. 55 does not apply, and the form of articles in Table E 
gives power to reduce capital in any way. A member can retire and 
cease to be a member in the manner provided by the memorandum or 
articles (subject, of course, to his liability as a past member under 
sect. 157 (1) (a) (b) (c)). Re Borough Commercial Society } (1893) 2 Cb. 
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242. It would also appear from this oase that the company might 
purchase the shares of members. 

An unlimited company must make the returns required by sect. 108 
if it has a share capital or, by sect. 109, if it has not. Sect. 112 of the 
Stamp Act, which (as amended) requires an ad valorem stamp of 10s. 
per 1002. on share capital does not apply, but the Table in Sched. X. 
of the Act of 1929 applies, as amended by sect. 81 (1) of 1947. 

Its name will not include the word “ Limited.” If the company 
is wound up, the liability of its members to contribute to the payment 
of the debts and costs of winding up will be unlimited. But policies 
may be issued on the terms that the members of the company shall not 
be liable beyond the assets of the company. Sect. 157 (1) (f). It 
having been held that mutual insurance associations, consibting of 
more than twenty persons, are illegal unless registered, a considerable 
number of mutual insurance associations have been formed and 
registered as unlimited companies, but it is now found preferable to 
form and register such associations as companies limited by guarantee. 
Of late years a good many loan clubs have been registered as un¬ 
limited companies. Several banks and insurance companies are also 
so registered. Investment or estate companies are sometimes formed 
as unlimited companies, where no liabilities are intended to be incurred 
and where the advantages of incorporation are desired without the 
expense of the ad valorem duty on capital or the limitations on the 
return of capital to members. 

The formation of such a company by the owner of land or invest¬ 
ments somewhat facilitates the division of the income or the property 
itself among the owner’s family, and has some advantages with reference 
to the allowance for expenses under sect. 33, or Sched. A (v), r. 8 of 
the Income Tax Act, 1918. See p. 481, infra. 

Companies formed under the Act of 1844, or by special Act, or 
otherwise, sometimes register as unlimited (see p. 19) in order at once 
to wind up voluntarily. This is allowable. Southall v. British Mutual 
Soc., 6 Ch. 614, at p. 619. 

Where an association is registered as an unlimited company, it is 
always open to the members to re-iegister it as a limited company 
under the provisions of sect. 16, which are as follows:— 

16 .— (1) Subject to the provisions of this section, a company 
registered as unlimi ted may register under this Act as limited . . . 
but the registration of an unlimited company as a limited company 
shall not affect the rights or liabilities of the company in respect of 
any debt or obligation incurred, or any contract entered into, by, to, 
with, or on behalf of the company before the registration, and those 
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Tights or liabilities may be enforced in manner provided by Part-IX. 
of this Act in the case of a company registered in pursuance of that 
Part. 

(2) On registration in pursuance of this section the registrar shall 
close the former registration of the company, and may dispense with 
the delivery to him of copies of any documents with copies of which 
he was furnished on the occasion of the orignal registration of the 
company, but, save as aforesaid, the registration shall take place in 
the same manner and shall have effect as if it weie the first registration 
of the company under this Act, and as if the provisions of the Acts 
under which the company was previously registered and regulated 
had been contained in different Acts from those under which the 
company is registered as a limited company. 

On registration as a limited company provisions may be made for 
creating reserve capital. Sect. 53, 



CHAPTER XXXVIII 

THE ASSURANCE COMPANIES ACTS, 1909 AND 194ft 


Thb growth of insurance companies, the accumulation of the colossal 
funds which they control, and the constant extension of their business 
to new classes of risks is one of the most striking commercial develop* 
ments of the last seventy years. In a group of detached Acts—the 
Life Assurance Companies Act, 1870 (33 & 34 Viet. c. 61), and the 
Life Assurance Companies Act, 1871 (34 & 35 Viot. c. 58), and the Life 
Assurance Companies Act, 1872 (35 & 36 Viet. c. 41), and the Employers’ 
Liability Insurance Companies Act, 1907 (7 Edw. 7, c. 46)—the Legis¬ 
lature had dealt in its usual piecemeal fashion with the subject, and had 
established a variety of salutary rules for the formation and regulation 
of life assurance companies and employers’ liability insurance companies 
designed to secure their solvency and stability. These Acts were revised 
and consolidated and extended by the Assurance Companies Act, 1909 
(9 Edw. 7, c. 49). This Act re-enacts with amendments and additions 
(see infra) most of the piovisions contained in the repealed Acts, and it 
extends these provisions to companies for accident and fire insurance. 

The principal points in this legislation calling for notice are:— 
(1) the scope of the Act; (2) the requirements as to deposits; (3) the 
separation and appropriation of the funds; (4) balance sheets, valuations 
and accounts; (5) transfer of business and amalgamation; (6) winding up; 
(7) reduction of contracts. 

1. Scope of the Act .—The Act, as extended by the Air Navigation 
Act, 1936, and the Assurance Companies Act, 1946 (9 & 10 Geo. 6, 
c. 28), applies to all companies (exclusive of Friendly Societies and Trade 
Onions) whether established before or after the commencement of the 
Act (1st July, 1910), and whether established withm or without the 
United Kingdom, to carry on within the United Kingdom assurance 
business of any of the following classes:—(a) life assurance, which 
includes business known as “ endowment policies,” i.e., policies under 
which the right to payment on reaching a certain age is combined 
with the right to payment on death (Prudential Insurance Co. v. 
Commrs. 1. R., (1904) 2 K. B. 658; Joseph v. Law Integrity Insurance 
Co., (1912) 2 Ch. 581; GoM v. Curtis , (1913) 3 K. B. 84); (b) fire 
insurance; (c) accident insurance; (d) employers’ liability insurance; 
(e) bond investment business; (f) aircraft insurance, and (g) marine, 
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aviation and transit insurance; but subject as respects any class of 
assurance business to the special provisions in regard to that class. 
These special provisions or sets of rules will be found in sects. 30, 31, 
32, 33 and 34 of the Act. 

2. Deposits. —Sect. 2 of the Act of 1909 required an assurance 
company to deposit in Court 20,000/. in respect of each class of business— 
life, fire, accident, employers’ liability and bond investment business— 
which it transacts. The deposit in each case was to be invested and the 
interest paid to the company. By the Act of 1940, subject to the 
provisionsof the Second Schedule, this deposit is no longer required: but 
the assurance business covered by the Acts is not to be earned on 
except by a company having a paid up share capital of not less than 
50,000/. 

Following up this pnnciple of differentiating the various classes ot 
insurance business carried on by one and the same company, the 
deposit is to become part of the assurance fund appropriated for each 
particular class of insurance business. Under sect. 3 of the Act of 
1870, the deposit was to be returned when the assurance fund 
accumulated out of premiums amounted to 40,000/. (Le Phenix (1888), 
58 L. T. 512; Scottish Economic Life Assurance Co. (1890), 38 W. R. 
684; Colonial Mutual Soc. (1882), 21 Ch. D. 837; Popular Life Assurance 
Co., (1909) 1 Ch. 80; Life and Health Assurance Association , (1910) 
1 Ch. 458); but the Act of 1909 contains no such provision, and the 
deposit therefore will have to remain in Court as a continuing security 
for the policy holders. 

In the event of a transfer or amalgamation where there are out¬ 
standing policies for which the company remains liable—such as 
paid-up policies, the holders of which have not novated with the 
purchaser company—the deposit made in accordance with sect. 2 
will be carried over to a separate account of the purchaser company 
“ m respect of the life assurance business of the ” vendor company 
now dissolved. City of Glasgow Life Assurance Co., (1916) 2 Ch. 557. 

In a winding up the deposit is liable for the costs thereof, at any 
rate so far as the costs relate to the class of business in respect of which 
the deposit was made. National Standard Life Assurance Corporation 
(1917) 1 Ch. 193. 

3. Separation and Appropriation of Funds, —The same principle of 
differentiation is applied to the company’s funds. By sect. 3 of the 
Act, there is to be a separate fund kept for each class of assurance 
business, and the receipts in respect of assurance business of a class 
are to be placed in such separate fund, and the fund is to be “ as 
absolutely the security of the policy holders of the class as though it 
belonged to a company carrying on no other business other than 
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assurance business of that class/' and is not to be applied directly or 
indirectly for any purposes other than those of the class of business to 
which the fund is applicable. This provision does not apply to a 
deposit made under the Road Traffic Act, 1930, in respect of motor 
vehicle insurance. Re South East Lancashire Insurance Co., (1935) 1 Ch. 
225. 

4. Balance Sheets, Valuation and Accounts. —There is an important 
group of sections—sects. 4—9, as amended by sect. 3 (3) of the Act of 
1946—designed to secure as far as possible the financial soundness 
of the undertakings in the interests of the public. 

Sect. 4 provides for an annual revenue account, profit and loss account 
and balanoe sheet framed in accordance with the scheduled forms. 

Sect. 5 provides for periodical investigation and valuations at intervals 
of not more than five years. 

Sect. 6 provides for a statement of the assurance business. 

Sect. 7 provides for the deposit of the accounts, statements, Ac. with 
the Board of Trade, who are to examine them, and if they find anything 
“ inaccurate or incomplete " to call the company’s attention to it. 
This official criticism may well prove a valuable guarantee. 

Sect. 8 provides for the delivery to policy holders on request of 
copies of the documents. 

Sect. 9 provides for audit of the company’s accounts. 

Sect. 10 provides for the keeping of registered holders’ addresses. 

Sect. 11 provides for printing of the deed of settlement for furnishing 
to shareholders and policy holders. 

Sect. 12 in effect prohibits the publication of any notice as to the 
capital without specifying the amount subscribed and the amount paid. 

5. Transfer and Amalgamation. —Sect. 13, which takes the place of 
sect. 14 of the Act of 1870, provides in effect that no assurance company 
shall amalgamate with another or transfer its business to another 
unless the amalgamation or transfer is sanctioned by the Court in 
accordance with the section. After the transfer or amalgamation is 
sanctioned, certain statements as to assets and liabilities, copies of 
the transfer or amalgamation agreement, Ac. are to be deposited 
with the Board of Trade (sect. 14). It will be borne in mind that 
sect. 13, like sect. 14 of the Act of 1870, does not give a company power 
to transfer or amalgamate where the company has no such power 
by its memorandum of association; but merely regulates the method 
of transfer. Re Sovereign Life Assurance Co., 42 Ch. D. 540; Company 
Precedents, Part I., 15th ed., p. 1144. Where, however, the memo¬ 
randum contains this power, the transferring company can be released 
from its liabilities as regards the transferred business. Re Empire 
Guarantee, dtc. Corpn ., (1911) S. C. 1296, followed and applied by 
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Eve, J., in Re Untied British AssuranceVo (1929) 2 Oh. 430. Payment 
out of deposit to the transferor company was directed by Maugham, J., 
in the same case. 

6. Winding up. —Sect. 15 of the Act of 1909 makes special provision 
for the winding up of an assurance company. As to the method of 
proof in respect of policies, see Re Law Car and General Insurance Co. t 
(1913) 2 Ch 103 

7 Sect 7 of the Life Assurance Companies Act, 1872, made special 
provisions as to novation, and enacted that where a company has 
transferred its business to or has been amalgamated with another com¬ 
pany, no policy holder of the first-mentioned company who shall pay 
to the other company the premiums accruing due in respect of its policy 
shall by reason of any such payment made after the passing of tins Act, 
or by reason of any other act done after the passing of this Act, be 
deemed to ha\e abandoned any claim which he would have had against 
the first-mentioned company on due payment of premiums to such 
company, or to have accepted in lieu thereof the liability of the other 
company, unless such abandonment and acceptance have been signified 
by some writing signed by him or his agent lawfully authorized No 
similar provisions arc to be found in the Act of 1909 The legislature 
appears to have considered that the protection afforded by this section 
was no longer necessary, since the requirement of the sanction of the 
Court had been m operation for so long Of Empire Guarantee Co , 
(1911) S. C 1296. 
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CHAPTER XXXIX 


ILLEGAL ASSOCIATIONS 


Thk Act of 1929, as we have seen, affords great facilities for forming Illegal 
companies, and it also declares illegal all large unregistered companies asaoo * a ttonf- 
or associations subsequently formed, thus indirectly compelling associa¬ 
tions with anything but a very small membership to avail themselves 
of the provisions of the Act. Sects. 357 and 358, the sections in question, 
provide, in effect, as follows:— 

(1) That no company, association, or partnership consisting of 

more than twenty persons Rhall be formed for the purpose 
of carrying on any business other than banking that has for 
its object the acquisition of gain by the company, association, 
or partnership, or by the individual members thereof, unless 
it is registered under the Act, or is formed in pursuance of 
some other Act, ot of letters patent, or is a company engaged 
m working mines within the Stannaries [Devon and Cpmwall], 

(2) That no company, association, or partnership consisting of 

more than ten persons is to be formed for carrying on the 
business of banking unless registered under the Act or formed 
in pursuance of some other Act of Parliament or of letters 
patent. 


The meaning of these provisions, as interpreted by the Courts, is Decided 
that any company or association formed m violation of the section is 
an illegal association, and the policy of the enactment is well expounded provision*, 
by James, L. J. # in Smith v. Anderson (1880), 15 Ch. D. at p. 273. 

“ The object of the Act,” says the Lord Justice, “ was to prevent the 
mischief arising from large trading undertakings being carried on by 
large fluctuating bodies, so that persons dealing with them did not 
know with whom they were contracting, and so might be put to great 
expense, which was a public mischief to be repressed.” 

And this object the Act may be said effectually to have accomplished. 

Thus an association which is illegal cannot be wound up under the 
Act at the instance either of the association, of a creditor, or of a 
shareholder. Re South Woles Atlantic , dc. Co. (1875—6), 2 Ch. D. 763; 

Re Padstow Association (1882), 20 Ch. D. 137; Ex parte Hargrove 
(1875), L. R. 10 Ch. 542; Ilfracombe Building Society , (1901) 1 Ch. 102. 

See, however, One and All Sickness Association y 25 T. L. R. 674, and 
Greenberg v. Cooperstein , (1926) Ch. 657, where Tomlin, J., ordered an 
account of the moneys received by the officers of such an illegal associa¬ 
tion and an inquiry who were the members. See also Marrs v. Thompson, 

18 T. L. R. 565 (C. A.), in which case the trustees of an unregistered 
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society consbtiag of more than twenty members were held entitled to 
sue the society's treasurer for the recovery of money of the society in 
his hands. An action by an illegal association, whether against a 
member or any other person, most fail if the illegality of the association 
is disclosed. Re Day (1676), 1 Ch. D, 699, If the association has lent 
money, and as security obtained a promissory note, it cannot sue 
thereon. Shaw v. Benson , 11 Q. B. D. 563. And, conversely, a 
member or outsider cannot sue such an association, for it can contract 
no debts (Re London Marine Association (1869), 8 Eq. 176), and can 
enter into no contracts. Jennings v. Hammond (1882), 9 Q. B. D. 225, 
at p. 229; and see Hume v. Record Reign Jubilee Syndicate , 80 L. T. 404. 
In a word, the association is a phantom. It has no legal existence. 

Many attempts have been made to escape from the provisions of the 
section, but seldom successfully; the words are too wide. It was at one 
time thought, for example, that mutual assurance associations were 
not within the section—not " associations for gain but these doubts 
—or hopes—were dispelled by the decision in Re Padstow Association 
(1882), 20 Ch. D. 137, at p. 149. 

In Re Thomas (1884), 14 Q. B. D. 379, again, it was contended that 
an unregistered loan society consisting of more than twenty members 
was not illegal, because in its inception it comprised Icbb than twenty 
members, but this contention was overruled. 11 1 cannot,” Baid Cave, J., 

14 assent to the doctrine that, because a society is projected by less 
than twenty people originally, and subsequently gTows to more than 
twenty, it is outside the Act and does not require registration. This 
would be making a laughing-stock of the Act.” 

These cases must, however, be read with Smith v. Anderson (1880), 

15 Ch. D. 247, at p. 258, a decision of the Court of Appeal, in which 
it was held that an investment trust was not an illegal association 
although there were more than twenty beneficiaries entitled to the 
benefit of it, the ratio decidendi being that the business, if business 
it was, waB carried on by the trustees, who were Icsb in number than 
twenty. 

Wigfield v. Potter (1881), 45 L. T. 612, Re Siddall (1885), 29 Ch. D. 1, 
and Crowther v. Thorley, 50 L. T. 43, are other instances in which 
unregistered land companies of more than twenty members have 
been held to be not illegal on the ground that they were formed merely 
for acquiring and dividing land between the members, and not for 
carrying on any business of land jobbing or trafficking in land. 

A superannuation fund formed by the Corporation of Liverpool was 
held not to be an association formed for the acquisition of gain. 
Amour v. Corporation of Liverpool, (1939) Ch. 422. 

For a form of writ against individuals representing the members 
of an unregistered association, see Ideal Films , Ltd. v. Richards , (1927) 

1 K. B. 374. 
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WINDING UP BY THE COURT 


A Company once incorporated under the Companies Acts cannot be 
put an end to except through the machinery of a winding up (Prineew 
of Reuss v. Bos, L. R. 5 H. L. 176, at p. 193), or by removal from the 
register as a defunct company under sect. 295 of the Act of 1929. 


Acts and Rules applicable 


Parts V. and X. of the Act of 1929 and the Rules made under that Acts and 
Act, contain the provisions applicable to the winding up of companies. Rules applies 


Modes of Winding up 

The different kinds of winding up are as follows:— Kinds of 

1. By the Court. wmdingUp ' 

2. Voluntary, (1) Purely voluntary. 

(a) Members’ voluntary winding up. 

(b) Creditors’ voluntary winding up. 

(2) Under the supervision of the Court. 

Of these a purely voluntary winding up is by far the most common, 
and this is consonant with the poliey of the Companies Act, which 
contemplates that shareholders shall manage their own affairs, and 
as one of them, winding up. 


Section I. 

Compulsory Winding up 

The Act has defined certain circumstances in which a creditor or 
contributory is entitled to invoke the intervention of the Court and 
have the assets administered by the Court. The provisions relating to 
a compulsory winding up by the Court are now contained in Part V. 
of the Act of 1929 and the Companies (Winding-up) Rules, 1929. 

Sec Appendix. 

Courts having Jurisdiction to Wind Up 

The following are the Courts having jurisdiction to wind up companies p ourtg having 
in England and Wales:—the High Court, the Palatine Courts of jurisdiction. 
Lancaster and Durham, and, as a general rule, all the County Courts 
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having bankruptcy jurisdiction. The High Court hAs jurisdiction to 
wind up all companies registered in England (sect. 163); but, as regards 
companies whose registered office is within the jurisdiction of the 
Palatine Courts aforesaid, these Courts have cniirurrent jurisdiction. 
If 1 ho paid-up capital does not exceed 10,0001. the County Court Las 
concurrent jurisdiction, unless the registered office of the company is 
within Ihe metropolis, in which ease the jurisdiction is in the High 
Court. JSee Southard Garage, Ltd., 55 »S. J. 314. A winding up com¬ 
mend d in the High Court can he transferred to the County Court, even 
if the paid-up capital exceeds JO000/ He Vernon Heaton Co., Ltd , 
(1036) ('ll 280. Where the County Court has jurisdiction, it ran deal 
with all matters arising in the winding up, e q setting aside debentures, 
though the amount imolved may be very large. He F.& E Stanton, 
Ltd., (1928) 1 K. R. 464. In such eases, however, the jurisdiction of the 
nigh Court should now be invoked The Stannaries jurisdiction has 
now become vested in a County Court. Sec* sect. 163 (4), and Company 
Precedents, Pail II., 15th ed., pp. 18, 19. 

Appeals. Appeals from the High Court and the Palatine Courts he to tin* 

Court of Appeal. 

Appeals from the County Court in the mutter of the winding up ot 
companies were before 1934 heard by r a Divisional Court composed ol 
judges exercising jurisdiction ill winding up See R. S. C , Ord. LI 11 b 
r 15. Ry ihe Administration of .Inal ire (Appeals) Ad, J 934, appeals f ion* 
Count) Courts under sect. 120 of the County Courts Act, 1888, now r go 
to the Court of Appeal. Ord. LI 11b r. 15, lias not been annulled, hut 
appears to have boon m effect repealed by t he* Act of 1934. See Companj 
Precedents, Part II., 15th e*el, p. 735. 

Over what Companies 

The companies subjeet to tins j urn dictum are the following.-- 

(a) Companies formed and registered under Part I. or registcreel 
under Part VII. of Ihe Acl of 1929. 

(h) Existing companies as defined m sect. 380 of the Art of 1929, 
which says, “existing e-e>mpany means a company formed 
and registered under the " Joint Steick Companies Acts, or 
under the Companies Acts, 1862 or 1908. 

(e) Companies registered but not formed under the* Companies 
Act, 1862. Sec sect. 317. 

(el) Companies registered as limited under the Companies Art 
1879. 

(c) Cnregistered companies, as defined in sect. 337 of the Act, that 
is tee say, any partnership, at*ociation, or company 
except (1) railway companies incorporated by Act of 
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‘ Pwliiment, (2) registered oompeniee, (3) » psrtnenhip or 

association consisting of leas than eight members and 
not being a foreign partnership, association or company, 

(4) a limited partnership registered in England or Northern 
Ireland. 

Examples of unregistered companies which have been ordered to be 
wcnnd up are:— 

1. Companies incorporated by special Act. 

South London Fifth Market , 39 Cli. D. 324; Barton-upon- 
Humber Water, 42 Ch. D 585. 

2. Companies incorporated by Royal Charter. 

Oriental Bank Corporation, 54 L. J. Ch. 481; Bank of 
South Australia, (1895) 1 Ch. 578. 

3. Foreign and colonial companies having asset? and liabilities in 

England. 

Mercantile Bank of Australia, (1892) 2 Ch. 204; North 
Australian Co. v. Goldsborough Co., 61 L. T. 716. 

4. Building societies formed prior to the Building Societies Act, 

1874. 

Queens Building Society, L. R. 6 Ch. 815; Ilfracombe 
P. M. B. Building Society , (1901) 1 Oil. 102. 

5. Trustees’ savings banks. 

6. Friendly Societies. 

Victoria Society , Knottingley, In re, (1913) 1 Ch. 167. 

7. Life assurance companies. 

Great Britain Mutual, 16 Ch. 1). 246; Masonic and 
General, Re Sharpe , (1892) 1 Ch. 154. 

8. An association for purchase and division of an estate. Re 

OsmondtJwrpe Hall Society, W. N. (1913) 243; 58 Sol. .J. 13. 

(A member who had paid up all instalments due from him 
being treated as a contributory.) 

See Company Precedents, Pt. 11., 15th ed., p. 10 et scq. And an to 
distribution of funds of an unregistered association, see Customs and 
Excise Fund, (1917) 2 Ch. 18. 

Cases for Winding up 

The following arc the several grounds on which a winding-up order 
may be made:— 

Sect. 168. A company may be wound up by the Court if— 

(i) the company has by special resolution resolved that the 
company be wound up by the Court: 
v, 26 
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(ii) default is made ift delivering the statutory report to the 
registrar or in holding the statutory meeting: 

(tii) the company does not commence its business within a year 
from its incorporation, or suspends its business for a whole 
year: 

(iv) the number of members is reduced, in the case of a private 

company, below Iwo, or, in the case of any other company 
below seven: 

(v) the company is unable to pay its debts: 

(vij the Court is of opinion that it is just and equitable that the 
company should be wound up. 


Inability to pay Debts 

This is the usual ground for a petition. In sect. 169 the Act states 
the cases in which a company is to bo deemed unable to pay its 
debts.” See Appendix. In most eases the evidence is gi\m under 
the fourth paragraph of that section by proving “ to the satisfaction 
of the Court that the company is unable to pay its d*'bts.” The tact 
that the petitioner has made rejieatcd applications for payment, and 
that the company has neglected to pay, affords cogent evidence that 
it is unable to pay its debts, and this is the evidence generally relied on. 
Almost the only answer open to the company is to show that the debt 
claimed is fond fide disputed, in which ease a windmg-up |M'tition is 
not a proper mode ot enforcing it. He Gold Hill Mines, 23 Cli. J). 210. 
Where the debt is undisputed, it is futile for the company to say, 
“ We are able to pay our debts, but we do not choose to pay this 
particular debt.” The Court will not listen to such a defenee See 
Company Precedents, Pt. JI. T 15th ed., pp. 36, 37 


The “ Just and Equitable ” Clause 

It was at one time thought that these words, as appearing in sect. 79 
of the Act of 1862, ought to be confined to cases ejusdem generis with 
the previous cases, but this construction was subsequently held 
erroneous. Australian Joint Stock Bank, W. N. (1897) 48; Sailing 
Ship " Kentmere ” Co., W, N. (1897) 68; Re Newbridge Steam Laundry 
Vo., (1917) l Ir. R. 67, Under these words winding-up orders have 
been made on the ground (a) that the substratum of the company 
was gone (German Dale Coffee Co., 20 Ch. D. 169; Haven Gold Co., 
20 Ch. 1). 151; Red Rock Gold Mining Co., 61 L. T. 785; Re Bliriot 
Aircraft Co., 32 T. L. R. 253; but see Re Stratton's Independence , Ltd., 
33 T. L. R. 98, where the substratum had gone, but the company had 
the widest possible powers, and the Court allowed the petition to 
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stohd over for * scheme to be considered by the shareholders), (b) that 
the company was a bubble (London and County Coal Oo M 3 BSq, 355); 
(c) that the company was conceived and brought forth in fraud 
(T E* Bnnmead & Sons, (1897) 1 Ch, 45, on appeal, (1897) l Oh. 
405), (d) that full investigation was necessary (Penman Amazon Co , 
29 T, L B. 381), (o) that there was a complete deadlock (Yemdje 
Tobacco Co, (1916) 2 Oh 426), (f) that the aitides provided for a 
winding up in the < \cut which had happened (Amentan Pioneet 
bather Co , (1918) 1 Ch 556), (g) that one of the principal share¬ 
holders refused to product accouuth or balance sheets or to pay divi¬ 
dends, ht liawng a majority of the \otmg power (Loch v John 
Blackwood, Ltd, (1921) A C 783), and (li) that the petitioner waH 
< xc luded from all participation in the business Thomson v Drysdale, 
(1925) 8 C dll He Dams and Collett, Ltd, (L955) Ch 093 But set 
R( C 'uthheit Coojxr <& Sons, Ltd , (1937) Ch 392 

hi tin case »>1 a petition on this ground by a contubutory, if the Court 
considers that the petitions has some other remed), but that otherwise 
it would be just and equitable to order a winding up, tiie Court, by sect 
90 of the Art of 1947, “shall ” make the older unless it considois that 
the pctitionei is acting unnasoiubh in asking for i winding up instead 
of pun-uimr Ins othei ir medy 


Petition for Compulsory Winding-up Order 

Scot 170 of the Act of 1929 provides that the application shall be 
bv petition A petition may bt presented (1) by the company, (2) by 
any cnditoi, (1) by anv contributory, (4) bv the official receiver 
undu sub sect (2) of sect 170 And the right to petition, bung a 
statutory right, cannot be excluded by a clause in flu articles of 
agnation He PeiKid Gold Co , (1898) t Ch J22 

Petitions by the company are not very common, for if a company 
desmt to wind up it has only to pass a special n solution, or an extra 
ordinary iesolution for voluntary winding up See b( ct 225 of the Act. 
But if the directors find the company to b< msohtnt owing to nutters 
which ought to be investigate d by the Court, it nny well b( that their 
proper course is to applv at once to the Court by petition for a com¬ 
pulsory ordir It has been held in Ireland that the dnectors carnnt 
prt sent a petition m the name of the company without the sanction of a 
general meeting (Re Galway and SaUhtlls Tramways Co , (1918) I lr R. 
62), but there seems to be no justification for this ruling in the words 
of the Act and it has not been followed m English cases In any case a 
general meeting can ratify the action of the directors. Ifnd 

Nor arc petitions by contributories very common, for the theory 
of the Act is that shareholders shall manage their own affairs, and 

qa m 
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winding up is one of them. The great bulk of winding-up petitions 
are by creditors, a petition for a winding-up order being a propet 
as well as effective mode of enforcing payment of a debt due from a 
company. 

Sometimes the directors deem it advisable to get a friendly creditor 
to present a petition in order to gain time to pass a resolution for 
winding up or to proceed with a scheme of arrangement. 

Creditor’s Petition 

Any jjerson to whom the company is indebted in a sum of money 
presently due is indisputably a creditor, and entitled to present a 
petition. See sect. 170 of the Act. In this respect the Act re-enacts 
the provisions of the Act of 1862, s. 82. Under that Act it was held 
that the following could petition:—The assignee of a debt, whether 
at law or in equity (Paris Skating Rink Co., 5 Ch. I). 959; Re Montgomery 
Moore Shiip Collision Doors Syndicate , 72 L. J. Ch. 624); an assignee of 
part of a debt (Steel Wing Co ., (1921) 1 Ch. 349); the depositary by way 
of mortgage of debentures to bearer, the interest on which was m arrear 
(Olathe Silver Mining Co., 27 Ch. D. 278); the executor of a deceased 
life policy holder in respect of an admitted claim, a sum by the policy 
made payable out of the assets (Masonic and General Life Assurance Co., 
32 Ch. D. 373); a secured creditor (Moor v. Anglo-ltahun Bank , 10 
Ch. D. 681), even after obtaining the appointment of a receiver in 
an action. Borough of Portsmouth Tramways Co., (1892) 2 Ch. 362. 

Although a local authority cannot sue for unpaid rates, it can present 
a winding-up petition if under a distress warrant no goods are found 
which can be seized. Re North Burls Furniture Depositories, (1939) 
Ch. 690. 

Hut it was hold that a garnishee order against a company did not 
make the garnishor a creditor of the company (Combined Weighing 
Machine Co., 43 Ch. D. 99); and that a person who had a claim against 
the company for unliquidated damages was not a creditor within the 
section (Pen-y-Van Colliery Co., 6 Ch. D. 477); nor was a poison who 
had guaranteed the payment of a debt due from the company, but had 
not paid such debt. \ron Colliery Co., 20 Ch. D. 442. It was also held 
that a landlord was not a creditor as regaids future rent (United Club, 
60 L. T. 665); nor the holder of a bill of exchange not yet payable 
(W. Powell & Sons, W. N. (1892) 94); nor a holder of debentures not 
yet payable. Melbourne Brewery Co., (1901) 1 Ch. 453. But the Act 
of 1907 in this respect modified the law, for under sect. 28 (now sect. 170 
of 1929) a “ creditor ” includes “ any contingent or prospective creditor.” 
British Equitable Bond , doCorpn., (1910) 1 Ch. 574. Such a creditor 
has, however, to give security for costs, and before the hearing show a 
prim&fade case. Sect. 170 (1) (c). 
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A petitioning creditor who cannot get paid a sum presently payable 
has, as against the company, a right, ex debito justitim, to a winding-up 
order (Bowes v. Hope Mutual, &c. Society (1865), 11 H. L. C. 389, at 
p. 402; He Western of Canada Oil Co., 17 Eq. 1; Re Chapel House Colliery 
Co, (1883), 24 Ch. D. 259; Amalgamated Properties of Rhodesia , Ltd, 
(1917) 2 Ch. 115); even though the assets are overcharged by debentures. 
Alfred Melson & Co., (1906) 1 Ch. 841: Crigglestone Coal Co., (190b) 
2 Ch. 327; Re Clandown Colliery Co., (1915) 1 Ch. 369; and see now 
sect. 171 (1) of the Act. This right to a winding-up order is, however, 
qualified by another rule, viz., that the Court will regard the wishes of 
the majority in value of the creditors, and if, for Borne good reason, 
they object to a winding-up order, the Court in its discretion may 
refuse the order. Re West Hartlepool Co., (1875) L. R. 10 Oh. 618; 
Western of Canada Oil Co., 17 Eq. 1 ; Chapel Home Colliery Co. (1883), 
24 Ch. D. 259. See Company Precedents, Pi. II., 15th ed., p. 54. 
Moreover, securities may bo so framed that tlie debenture or debenture 
stock holder is not a creditor capable of petitioning (Uruguay Central 
Rail. Co., 11 Ch. D. 372; Dunderlund Iron Co., (1909) 1 Ch. 446); 
but query whether this decision can be supported. 

Whether the Court will make an order or not, does not depend solely 
on the wishes of the creditors. The Court is now, under Part IV. of 
the Act. invested with a wide jurisdiction in the interests of commercial 
morality; and if the tacts disclose a strong primd facie case for in¬ 
vestigation into the formation or promotion of the company, or the issue 
of debentures by it, the Court will make a compulsory order irrespective 
of creditors 5 opposition. He Bishop & Sons, Limited, (1900) 2 Ch. 254; 
Re Lichtenstein, 23 T. L. R. 424; Re Clandown Colliery Co., (19J5) 
1 Ch. 369. 

Ry sect. 255 of the Act (replacing and amending sect. 197 of 1908; 
as to the effect of which amendment, see p. 461, infra) the voluntary 
winding up of a company is not to be a bar to the right of any creditor 
of such company to have the same wound up by the Court, and a 
creditor who cannot get paid ih entitled to a winding-up order ex debito 
justitia}. Re James Millward if* Co., Ltd., (1904) Ch. 333. The order 
may, however, be refused, if the majority in value of tin* creditors 
oppose the petition; and an order 1ms been refused where it would not 
benefit the creditors generally, but only the petitioning cmlilor. Re 
Greenwood, (1900) 2 Q. B. 306. 


Contributory’s Petition 

Such petitions are comparatively rare; for the Act establishes a 
domestic tribunal as between the members and the company, and thus 
enables the mcmbeis thcmsclvoR, by passing the requisite resolutions, 
to determine whether there shall be a voluntary liquidation, or whether 
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the Court shall be asked to make a compulsory order* Bee seat. 226; 
Ijmgham Skating Rink (1877), 6 Ob. D. 669, at p. 688. Accordingly, a 
contributory, to obtain an order, must make out a special case. See 
Re GuUa Percha Corporation) (J900) 2 Ch. 665, where resolutions had 
been passed for \oluntary winding up with a view to reconstruction 
which proved abortive. Tin case usually made out is that it is just and 
equitable that the company shall be wound up because the substratum 
of Ihe company is gone. See he Sufmrban Hotel Co . (1867), L. R. 2 Oh. 
App. 757, Re German Date Co. (1882), 20 Oh. D, 169, Re Haven Gold Co 
(1882), 20 Ch. D 151, Re Bnnsmead <fc Sons, (1897) 1 Cli. 45, Symington 
\ Symington s Quarries, Lid , 8 F 121, Ct Sess., Pirn \ Stewart, 6 F. 
847, Ct Stss Tin subbtnitum is held to be gone when the main 
object for which the company was formed has become impracticable, 
hi Sufmrban Hotel Co, supra. 

In such a case shareholders may fairly claim that they ought no 
longer to be forced to risk their piopcrty in going on. No contributory 
of a company is, by sect 170, to be <apable of presenting a petition 
unlcsB (l) either the number of members is reduced, in the cas*‘ of a 
private company, below two, or in the case of any other company, 
below seven, or (n) the shares in respect of which he is a contributory 
oi some of them were originally allotted to him oi have been held b) 
him and registered in his name foi at least six months during the 
eighteen months In ton tin 1 (omnium ment of the winding up or 
lia\o devoted ujhjii him through the death of a iormoi holder tie 
object, of course, being to prevent a person buying shaies in order 
to qualify himself to wreck the company. ‘ Held ” means standing m 
the name of the (onlnbutory petitioner. Re Wafa Wyrnad Gold To, 
21 Ch D. 849. 

Registration oi a will s shares in the name oi Jut hushainl m foi 
this purpose sufficient. Sect. 170 (3). 

Occasionally, a contributory petitions on Ihe ground that the 
company is insolvent or unable to pay its debts, but in such case the 
petitioner, if fully paid, should, it possible, allege and prove that there 
will be a substantial surplus for the shareholders (Re Rtca Gold Co (1879), 
11 Ch. D. 36); otherwise he has no interest in the company, and m 
spite of sect. 171 of the Act there is a serious risk that a jietitioii by a 
fully paid up shareholder alleging that the company has no assets will 
be dismissed. Kuslo-SUmn Co., W. N. (1910) 13. But see Company 
Precedents, Pt. II., 15th cd., p. 57. 

Mismanagement by dimmers is not a ground for a shaieholdei 
petitioning. He should call a meeting. Re Professional, Commercial, 
die. Building Society, L. R. 6 Ch. 856, at p. 862. 

A shareholder who is in arrear with calls must make out a very 
special case to justify his petitioning in such circumstances, and he 
may be required to pay the calls into Court or to give an undertaking 
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for payment of them. Diamond Fuel (to., IS Oh. D. 400, Crystal fte^f 
Co., (1W») l€h. 408. 

The fact that a voluntary winding up is m progress is prrnd foe# 
a bar to a winding up on a shareholder’s petition {Bank of thbi alter, 
L. E. 1 Ch. 74, Impend Bank of China, L R. 1 Oh. 339, London and 
Mercantile Discount Co ,L R 1 Eq 277’ Rc lbriiraUery f \V N (1891) 
98) because a shareholder is bound by the wishe*. of the ma]ontv, but 
the voluntary winding up js not since the Act of 1908 (sect 197) an 
absolute bar to a contnbutory a petition, and the Court will make the 
order if aatisfied that the nghts of the contributory will b< prejudiced 
by the voluntary winding up Re National Company fm Distribution 
of Electricity, (1902) 2 Ch 34 See now Nett 255 Even belme the 
Act of 1908 the Oouit had a discretion, and, if it saw caum, would 
examine into the composition of the majority passing the resolution 
and other circumstance's to make sure that it was un homst e\erciHe of 
the wishes of th< shareholders Re Varietm, (189‘3) 2 Ch 235, Haytroft 
Cold, Ac Co , (1900) 2 Ch 230 

Petition by Official Receiver 

Sect 170 (2) of the Act provides that where a company in being 
wound up voluntarih or subject to supervision in England, a petition 
ma\ be piesenhd by the official receive? attached to the Court having 
jurisdiction to wind up the company, as will as by any otlni pnson 
authorized m that behalf under the other provisions of the section, 
but the Court shall not make u windmg-uji older on the petition unless 
it is satisfied that the voluntary winding up, or winding up subj<d to 
zupmision, cannot be continued with du< ngard t«» th( interest of the 
cieditors or contributories See Re Jubilee Sites Syndu aU , (1899) 
2 Ch 204 


Form of Petition 


K petition to the High Oouit is headed — 

In the High Oouit of Justice 
Chancery Division 
Companies Court 
Mr Justice — . 

In the matter of the-Company, Limited, 

and 

In the matter of the Companies Act, 1929. 


1 orm oi 
petition. 
Kill* 11. 


It then proceeds thus:— 

To His Majesty’s High Court of Justice. 

The humble petition of-of-*howeth as follows:— 

Then follow statements as to the incorporation of the company 
situation of its registered office, amount of its paid-up capital, the 
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Advertising 
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Role 27. 


circumstances founding the title to relief, t.g., that the company j» 
indebted to the petitioner in a specified sum, and that he has made 
repeated applications for payment, but without success, that the 
company is unable to pay its debts, and then the petition concludes 
with the prayer “ that the company may be wound up by the Court 
under the Companies Act, 1929.” There is a note at the foot to the 
effect that it is “ intended to serve this petition on the company.” In 
framing a petition, it is essential to allege a case for winding up within 
the Aot. See sect. 168. If no case is alleged, the petition, unless the 
Court should give liberty to amend, is demurrable, and will be dismissed 
with costs. Re Wear Engine Works Co. (1875), L. R. 10 Ch. 188. 


Presentation and Answering 

A winding-up petition to the High Court is presented at the office of 
the Registrar in Winding-up, who appoints the time and place at which 
the petition is to be heard. Winding-up Rules, 1929, r. 26. After a 
petition has been presented, the petitioner must, on a day to be ap¬ 
pointed by the Registrar, not less than two days before the day appointed 
for the hearing of the petition, attend before the Registrar and satisfy 
him that the petition has been duly advertised, that the prescribed 
affidavit verifying the statements therein and the affidavit of service have 
been duly filed, and that the provisions of the rules as to winding-up 
petitions have been duly complied with by the petitioner. 

Where several petitions are presented, they rank according to the 
date of presentation. Re Building Societies Trust , 44 Ch. D. 140, at 
p. 144; Re Bamford, (1910) 1 Ir. R. 390. 


Advertisement of Petition 

Every petition is to be advertised seven clear days before the hearing. 
' City and County Bank , L. R. 10 Ch. 470; London India Rubber , 14 W. R. 
594. If the company’s registered office is w T ithin ten miles of the Royal 
Courts of Justice, the advertisement is to be inserted in the London 
Gazette and in one London daily morning newspaper, or in such other 
newspaper as the Court directs; in the case of any other company, once 
in the London Gazette and once in a local newspaper. See Rule 27 of 
1929. Every advertisement of a petition is to contain a note at the 
foot thereof stating that any person who intends to appear on the 
hearing of the petition, either to oppose or support, must send notice 
of lus intention to the petitioner. Notice of intention to appear must 
be given by any person intending to do so (see Rule 33, p. 738), and 
must contain names and addresses. Descours, Parry & Co., W,'N. 
(1909) 50. 
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Any enror in the title, name, day or place for hearing may render 
the advertisement useless [Amy and Navy Bold, 31 Ch. D. 644; London 
and Provincial Pure Joe, W, N, (1904) 136); but a formal defect where 
no one is misled will not invalidate the petition. Broad's Patent, dc. 
Oo W. N. (1892) 5. For form of advertisement, see Company 
Precedents, Pt. II., 16th ed., p. 80 et seq . 

The Court will restrain the issuing of the advertisements when 
the petition is an abuse of the process of the Court. Re A Company, 
(1894) 2 Ch. 349. 


Service 

The petition is to be served on the company, unless it is presented 
by the company itself. See Rule 28 of 1929; Edward Chester <& Co., 
52 W. R. 189. Where it is impracticable to serve the petition in 
the manner therein mentioned, e.g ., when the company’s registered 
office is closed or pulled down, the Court will make a special order, 
e.g., to serve upon one or two officials connected w’lth the company, 
and direct that such service should be deemed to be service on the 
oompany. See Company Precedents, Pt. II., 15th ed., p. 83 et seq . 


Evidence in Support 

The Rules provide for the filing of an affidavit by the petitioner 
in general terms, stating, in effect, that the statements in the petition 
relating to his own acts and deoils are true, and that he believes the other 
statements to be true. This is known as the statutory affidavit, and 
the Rules make this affidavit prinid facie evidence of the statements 
in the petition. It must be sworn and filed within four days after the 
presentation of the petition. Notice of the filing need not be given to 
the company, but if a supplementary affidavit is filed, notice should bo 
given to avoid necessity for adjournment. Nev) Weighing Machine 
Co., W. N. (1896) 48, as explained W. N, (1898) 7; and see British Cycle 
Manufacturing Co., 77 L. T. 683. 

The object of the statutory affidavit is to prevent the abuse of putting 
upon the file long affidavits in supjwrt of the petition which may turn 
out to be unnecessary. Per Lindlcy, L. J. } Re Cold 1IUI Mines, 23 
Ch. D. 210, at p. 214. 

Where a company is petitioner, the affidavit must be made by some 
director, secretary or other principal officer (Rule 29), An assistant 
secretary is not a “ principal officer ” for this purpose*. Practice Note, 
W. N. (1937) 350. 

Affidavits, if put in in opposition to the petition, must be filed within 
seven days of the date of the filing of the statutory affidavit. Winding- 
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up Buie 36 of 1989; and He J H Bmm <* <k, W N (IMS) 136 the 
petitioner may ako be c toss-examined an well an the opposing deponents, 
but the Court has a disert turn as to allowing cross-examination m $ 
wlnding-up petition, and refused, for example, to allow a petitioner to 
cross-examine the respondent company’s witnebses where the petitioner 
had no direct (videnct but the statutory alhdavit, and wanted to cross- 
examine as to tin company’s business, means and bom fides London 
hsh Market Co , 27 S J 600, and ho< Be Emma Stiver M\ nwq Co , 
L R 10 Ch 194, Re West Devon Mine, W N (1884) 139 Ifnetessarv, 
witnesses who decline to make alhdavits (an be called and examined 
at tin instance of anv party inti rented (ompany Precedents Pt II 
16th ed , p 169 et seq 


Hearing of Petition 

l poll hiaimg tin pelition lln (ouil ma\ eljsimsh it witli m w»th ut 
costs, inft} adjourn tin Inaung conditional < r uiuoneiitnnullv and 
may make an inteum older or anv otlm e»id< r that it dams just 
Companies Act, 1929, s J71 In all matte is relating to tin winding up 
and winding up includes the pitition the Court mav by sect 288 oJ 
the Vet, hav< ngard lo tin wishes <>( cndilois and mntiihut »n md 
may, ll cxpcdnnt, flirtct meetings to la suimnoned to iseerl un •‘Uch 
wishes If the (ompany is solvent, Ihe wishes ol contributor!*" as the 
persons chief!) interested m the asstts, eairy most might it the 
company is insolvent the wishes of crcditois Instances in which the 
Court has ac ted on this principle are Western of Canada Od Co 17 Eq I, 
Chapel House Colliery , 24 Ch D 269 Be Profowmial, Commit nil, dc 
Butldmq bocterty, L R 6Ch App 8% Rt City and County Bank L R 
10 (h App 470, Haven Gold Company, 20 (h I) 161 7 E Bnvsmead 
<k Eons, (1897) 1 Ch 45,aiinmed,(1897) l ( h 406 Since the Winding up 
Act, 1890, the tlenient of publu policy in regard to < online Kidl morality 
has been introduced into the consult l at ion of the question of the pro¬ 
prut) of a winding up ordei It is lllustiated in Be KramijMhky Co , 
(1892) 3 Ch 174 Nev Oriental Banl Corporation (1892) I (h "Wd 
Be Medical Battery Co (1894) 1 Ch 444 Cnqglestone Coal Co (1906) 
2 Ch 327 See also Re Clandom Colliery , (1916) 1 Ch 169 lhe 
principle of this last case has now iecei\ed statutoi) continuation in 
sect 171 (1) of the Act of 1929, providing that an orelei is not to bf 
refused on the ground onh that the assets of the company have Wn 
mortgaged to an amount equal to oi in excess of ihose assets, oi that 
the company has no assets 

The Court will not as a rule order a petition to stand over feu a 
kngthe ned period it would not be just to tbc company Chapd House 
Cdhery Co , 24 Ch D 269, at p 267 
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Court has sow power, under Buie $6 of 1929, where the petitioner 
consents to the dismissal of hie petition or does not press for an order, 
to substitute as petitioner any creditor or contributory who in the 
opinion of the Court would have a right to present a petition. 


Commencement of Winding up 

In the case of a winding up by the Court tin* winding up dates from 
the presentation of the petition (sect. 175). A voluntary winding up 
dates from the panning of the resolution. Sect. 227. Where a winding-up 
order is made after a voluntary winding up has commenced, the 
winding up now dates from the passing of the resolution (Companies 
Art, s. 175), and all proceedings taken in the voluntary winding up 
are deemed to have been validly taken unless Ihe Court otherwise 
orders. Formerly, the relevant date was, as regards fraudulent pre¬ 
ferences, the presentation of the petiiion. Be Hum'll llwUinq Hr<ord 
Ok. (1910) 2 Ch. 78. 


Winding-up Order 

The order in to the effect that the company be wound up bv the 
Court under the Companies Act, 1929. 

The effect of a winding-up order in, by sect, 173, to avoid all disposi¬ 
tions of the property (including things in action) of the company made 
between t.hc commencement nf the winding up i.e. t the presentation 
of the petition—nml the winding-up order, unless the Court otherwise 
orders; but the practice of the Court is to allow such payments or 
dispositions, jtemling petition, if made honestly and m the ordinary 
course of business. Hr Oriental Hank ('oifM)ration, 28 Ch I). Ml; 
Horrinye v. Jrwell India Huldier Works , 34 Ch. I) 128. A debenture 
issued after the commencement of the winding up may lie valid, if it 
was for the. benefit of the company, as, for instance, for payment of 
wages. Hark. Ward & Co.. (1925) Ch. 828 See Company Precedents, 
Pi. I]., 15th ed., pp, 384, 385. 


Costs 

The winding-up order usually gives the petitioning creditor and 
the company their costs, and also one set of costs to creditors, and 
one set to contributories supporting the petition (Humber Ironumkt 
Co., L. R. 2 Eq. 15; 35 Beav. 346; European Banking Co.. 2 Eq. 521: 
but there is no hard and fast rule. Where the contributories and the 
creditors appear by the same solicitor, one set of costs only will as a 
rule he allowed. He SilberhMe Supply Co.. Ltd.. W. N. (1910) 81. 
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The costa are paid it) the first place (subject to incumbrances) oat of 
the company's aasets. Buie 192 of 1929. See further, on the subject 
of costa, Company Precedents, Pt. II., 15th ed., p. 675 et seq. If 
creditors or contributor it a arc served with notice of an appeal, they 
will be entitled to separate costs if the appeal fails; but a petitioner 
who does not desire to upset the order as to costs, need not serve formal 
notice of appeal. Jbo Investment Trust , Limited , (1903) 2 Ch. 373. 

Where a company appals from a winding-up order, the Court may 
ordei security for costs. Consolidated South Rand Mines , W. N. (1909) 
66; sect. 371, Appendix, p. 591. 


Pi o visional 
liquidators. 


Official Receiver and Provisional Liquidators 

The Court has jurisdiction to appoint a provisional liquidator before 
the winding-up order. Sect. 184. An appointment before winding up 
is often made if the assets arc in jeopardy. The official receiver is nearly 
always appointed. On the winding-up order being made, the official 
receiver becomes, ipso facto, provisional liquidator until a liquidator is 
appointed. See sect. 185 (1) of the Act, and John Reid & Son*, (1900) 
2 Q. B. 634. The official receiver for this purpose is one of the official 
receivers attached to the Bankruptcy Court appointed by the Board of 
Trade. The Court now has power to appoint some other officer to act 
as official receiver in the winding up of a particular company. Set t. 180. 
The provisional liquidator may require a statement of affairs to be made. 
See below. The powers of a provisional liquidator are usually restricted, 
more or less, by the Court under sect. 184 (4) of the Act See Company 
Precedents, Pt. II., 15th ed., p. 135 et seq. 


Subsequent 

proceedings 


Statement 
of affairs. 


Proceedings following on Winding-up Order 

When a winding-up order is made, the Registrar sends to the official 
receiver a notice informing him that the order has been pronounced. 
The official receiver thus set in motion occupies a double position. He 
is an officer of the Board of Trade appointed by it for the purposes of 
winding up under the Act (see sect. 179); but he is also answerable to the 
Court for the performance of his duties. Notice is sent to him because 
on a winding-up order being made, the official receiver becomes virtute 
officii provisional liquidator (see sect. 185) until a liquidator, if any, is 
appointed. As provisional liquidator it is his duty to take possession 
of and protect the assets, and to call on the directors to furnish him 
with a statement of the company's affairs, which has to be made out in 
accordance with a statutory form and verified by affidavit (see sect. 181 
of the Act); and for the purpose of investigating the company’s affairs 
he may require the attendance of the persons furnishing the report to 
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answer questions. A director refusing to make oat a statement majr 
be committed for disobedience. New Par Console, (1893) 1 Q. B. 669. 
This statement of affairs may also be required where a provisional 
liquidator has been appointed. Sect. 181 (1). Of this statement, 
when complete, the official receiver prepares a summary for the in¬ 
formation of creditors and contributories, appending to it observations 
of his own on the formation, management, &c. of the company, and, 
as soon as practicable, submits his preliminary report to the Court as 
to the causes of failure and tho necessity for inquiry. Sect. 182, After 
the winding up has commenced, every invoice, order for goods or business 
letter must contain a statement that the company is in liquidation. 
Sect. 280. 


Appointment of Liquidator 

Bv sect. 185 (2), on a winding up order being made, tho official 
receiver must summon separate meetings of the creditors and contri¬ 
butories for the purpose of determining two preliminary questions:— 

1. Whether they desire a liquidator of their own choosing in place 

of the official receiver as liquidator; and 

2. Whether there shall be a committee of inspection; and, if so, of 

whom it shall consist. 

Creditors must show that there is a debt due to them from the 
company before they can vote at this first meeting. See Rules of 
1929, r. 119 et scq., and Ex parte Ruffle, L. R. 8 Ch. App. 997, at p. 1001; 
Re Newton , (189G) 2 Q. 13.403. Voting may be in person or by proxy. A 
corporation may appoint a representative to vote at a meeting of 
creditors. Sect. 116. 

The result of the wishes of the meetings on the points thus submitted 
to them is reported to the Court, and the Court fixes a day for con¬ 
sidering sutfi wishes, and, if it approves, giving effect to them. If 
there is a difference of opinion, the Court is to decide. Beet. 185 (3). 
In case of a vacancy, the Court can appoint a liquidator. Beet. 249. 
Where a person other than the official receiver is appointed liquidator, 
he must notify his appointment to the Registrar of Companies, and 
give security to the satisfaction of the Board of Trade before he can 
act. Sect. 186; Company Precedents, Part II., 15th ed., p. 243. 

The official receiver then hands over the " property ” of the company 
to such liquidator. Companies Winding-up Rules, 1929, r. 164. 
This expression “ property ” does not include notes and memoranda 
representing information obtained from officers of the company. Re 
Lake George Mines, Limited , (1904) 1 Ch. 803. 

A corporation cannot be appointed liquidator. Sect. 278. 
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Duties and Powers of the Liquidator 

The liquidator’* principal duties—speaking generally -are to take 
possession of and protect the assets, to make out the requisite lists of 
contributories and of creditors, to have disputed cases adjudicated upon, 
to realize the assets subject to the control of the committee of inspection 
(d any) in certain matters, and to apply the prooeeds in payment of the 
company's debts and liabilities, in due course of administration, and, 
having done that, to divide the surplus amongst the contributories and 
to adjust their rights. But before he makes any such distribution he 
ought to take every means to satisfy himself that all creditors are 
paid, not only by advertising, but by writing to those creditors of 
whose existence lie knows, and asking them if they have any claims 
against the company. See Pulsjord v. Devenish , (1903) 2 Ch. 625. 
He must also be careful to provide, brfore distribution, for income 
tax due to the Crown. New Zealand Joint Stock Corporation , 23 
T. L. It. 238. A', to payment of statute-barml debts, see Fleetwood 
and District Syndicate , (1915) l Ch. 480. 

The property of the company does not vest in the liquidator unless 
the Court makes an order under sect. 190 vesting anv of the property 
in him. Any proceedings necessary for the protection of the property 
are taken by the liquidator m the name of the company, unless the 
Court hus made a vesting order, in which case he can sue in his official 
name in respect of property vested in him by the order. 

A number of his statutory powers -not, of course, exhaustive - 
are sjK'cified in sect. 191. Some of these he can exercise only with 
the sanction of tin* Court or of the committee of inspection, if any; 
others without such sanction. For instance, the liquidator may 
without any such sanction sell any property of the company, prove in 
the bankruptcy or insolvency of any contributory, accept and make 
bills of exchange or promissory notes on security of the assets, take out 
administration to a deceased contributory, execute deeds, receipts, 
and other documents, and do and execute all other things that may 
be necessary for winding up the affairs of the company and distributing 
its assets: but he cannot (see sect. 191 of the Act) bring or defend 
actions or other legal proceedings, civil or criminal, or carry on the 
business of the company, or compromise witli creditors or contributories 
under sect. 153 of the 4 Act, or make calls (Re North Eastern Insurance 
Co., W. N. (1915) 210), or employ a solicitor, without the sanction of 
the Court or of the committee of inspection, if any. Sect. 191 (1) (c). 
The sanction required for the employment of a solicitor must be 
obtained before the employment, except in cases of urgency. A 
liquidator cannot, without the consent of the landlord, sell a lease 
where there is a covenant against assignment. Re Farrow’s Bank r 
(1921) 2 Ch. 164. 
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By tec L 257 of the Act of 1229, & new power is conferred upon the 
liquidator to disclaim land burdened with covenants, stocks, shares, 
unprofitable contracts or other property which is unsaleable. Anyone 
damaged bv the disclaimer may prove in the winding up. This 
corresponds to the powei of a trustee in bankruptcy, 

The Court will not allow disclaimer to the prejudice of other patties, 
e,g. t a landlord entitled to sue another party ou a guarantee of the rent. 
Re Kaikemte <>t Cis, (1932) 1 Cti 70. 

A liquidator must pay all moneys received by him into t la* Companies' 
Liquidation Account at the Bank of England. If he retains for more 
than ten days a sum exceeding 501., he may be liable to pay interest 
at 20 per cent. Companies Ad, 1929, ss 194 and 302, as amended 
as to tin* late of inteiesl b} sect. 120 (3) of the Act of 1917. See 
Company Precedents, Part II., 15th ed., p. 323 et seq . 

But lie may be allowed to have an account with any other bank 
if the committee of inspection satisfy the Board of Trade that it i* 
desirable lor the purposes of the liquidation. 


Board of Trade’s Audit of Liquidator’s Accounts 

fins is provided tor in seel 193 ol the Act, as amended by sect. 97 (4) 
and (4) ni the Vet ot 1947 See Company Precedents, Part II, 
lfjtlnd , p 295 


Position of Liquidator 

A liquiriatoi is a,n agent rmployrd for the pirpoM* of winding up 
th« tom pun}. in some respects he is a trustee; but he is not u trustee 
toi < a(liindi\idualereditoi. Knowles \. Scott, (1891) 1 (!h.717,ut p.723. 
in Windsor Straw Coal Co .. (1928) Ch. 509, Maugham, J., held that a 
liquidator is not a trustee so as to lie protected by sects. 30 and 51 of 
the Trustee Act, 1925; but the Court of Appeal left this point undecided, 
holding that where a liquidator paid money to the wrong person b) 
mistake, this was not “am otliei loss” within sect. 30. (1929) 1 Ch. 
151. 

hi a (use where judgment luid been given against a compun) m 
liquidation fui costs, the judgment creditors issued a garnishee summons 
against a balance of a banking account standing in the name of the 
liquidate. The Court of Appeal held that this could not be done, a* 
the bank war. not indebted to the company. Lancaster Motor Co. 
(tendon). Ltd. \. Bremith , Ltd., (1941) 1 K. B 575. This decision i«, 
howevei, contrary to a previous derision of the Court ol Appeal (Crrard 
v. Worth of Parts, Ltd., 80 Sol. J. 633), and is difficult to understand 
The money in the bank, though legally a debt due from the banker 
to the customer, was tin 1 company’s money, the company being 
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beneficially entitled to the debt, which had not been waited in tie 
liquidator under sect. 190, infra. 

The liquidator is not primd facie personally liable on contracts made 
by him while carrying on the company's business with a view to its 
sale as a going concern. Stead, Hazel & Co. v. Cooper, (1933) 1 K. B. 
840. 


Vesting of Property in Liquidator 

By sect. 190 the Court may direct that all or any of the property of 
the company shall vest in the liquidator. This gives him power to 
bring actions in his official name. This power was also conferred by 
sect, 272 of the Act of 1908, but only by that part of the Act which 
applied to unregistered companies. 

Removal of Liquidator 

A liquidator may be removed by the Court “on cause shown." 
Sect. 188 (1). A liquidator was removed where he insisted on acting 
in the interests of shareholders only, though theie was no reasonable 
prospect of paying the debts in full. Re Rubber and Produce Investment 
Trust, (1915) 1 Oh. 382. 

An order for removal was refused where the applicant had no support 
from other creditors. Re Amalgamated Properties of Rhodesia , 30 
T. L. R. 405. 


The Committee of Inspection 

The creditors and contributories may, as stated above, at their 
first meetings decide to have a committee of inspection. See sect. 199 
of the Act of 1929, as amended by sect. 95 of the Act of 1947. The 
committee consists of a joint body of creditors and contributories, and 
its function is to assist the liquidator and supervise his proceedings. It 
is to meet at such times as the committee from time to time may appoint 
and is to act by a majority. General meetings of creditors and contribu¬ 
tories may be summoned by the liquidator, and if any conflict of 
opinion arises between such meetings and the committee of inspection, 
the liquidator is to follow the directions of the meetings in preference to 
those of the committee. The sanction of the committee, as an alternative 
to leave of the Court, is necessary to the exercise by the liquidator of 
certain of his powers under sect. 191. The liquidator should not obtain 
leave of the Court ex parte to appoint a solicitor or take any similar step 
to which he knows the committee object. Re Consolidated Diesel 
Engine , (1915) 1 Ch. 192. The Court, however, is by no means bound 
by the decision of the committee. Re North Eastern Insurance Co., 
W. N. (1915)210; 85 L. J. Ch. 751. 

The Court may order the liquidator to summon a meeting with a 
view to reconstitute the committee of inspection so as more fairly to 
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represent creditors. Re Radford and Bright , Limited (No. 1), (1901) 
1 CL 272; see also Re Radford and Bright (No. 2), (1901) 1 Ch. 735. 

No member of the committee of inspection can become a purchaser 
of the company’s assets either directly or indirectly, or derive any 
profit out of winding-up transactions or receive any remuneration 
without the sanction of the Court. ThiB sanction of the Court must 
in all cases bo obtained before the business is commenced from which 
the profit is derived; it cannot bo given after. Ex parte Gallard, 
(1896) 1 Q. B, 68. 


Contributories 

An important part of a liquidator’s duty in getting in the company’s 
assetR is to require payment by contributories of the amount, if any, 
uncalled on their shares in the company. 

“Contributory” means oveTy person liable to contribute to the 
assets of a company under the Act in the event of the company being 
wound up. See sect. 158. The liability of a contributory is defined 
in sect. 157. For the purpose of enforcing this liability the liquidator 
makes out a list of the persons he claims to treat, or who are entitled to 
be treated, as contributories, and gives each of such persons notice that 
they are included in the list and for what amount, and that lie proposes 
on a stated day to settle the list. On the day in question the liquidator 
hears any objections by contributories to their being included in the 
list, and after such hearing settles tin* list one way or the other finally, 
and notifies the contributories Any person who consideis himself 
aggrieved can apply to the Court by originating summons to have his 
name removed from the list. 

A fully-paid shareholder is a contributory for many purposes and 
should be put on the list, if there is anything to come to linn. Re 
Aidall, Ltd., (1933) Ch. 323. 

lu a compulsory winding up the Court settles the list of contribu¬ 
tories; ‘but it has power now to dispense with this where it will not 
be necessary to make calls or to adjust the rights of contributories. 
Sect. 203 (1). The list of contributories is made out in two parts, 
A. and B., in accordance with sect. 157. The A. contributories are 
the present members and are primarily liable. 

The B. contributories arc the past members who have ceased to be 
members within a year preceding the winding up, and the.se are only 
liable to contribute after the A. contributories arc exhausted. That 
is to say, a B. contributory is not liable to contribute in respect of any 
debt of the company contracted after he ceased to be a member, nor 
unless the existing members are unable to satisfy the contributions 
required to be made by them, and he cannot bo called upon to pay 
p. 27 
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more than the amount, if any, which remains unpaid on the shares 
whicL he held. See sect. 157, and Helbert v. Banner , L. R. 5 H. L. 28; 
Webb v. Whiffin, L. R. 5 H. L. 711, at p. 718; Brett's case, 6 Ch. 800; 
8 Ch. 800; and Morris's case , L. R. 7 Ch. 200; L. R. 8 Ch. 800, at p. 810. 
Where the contributions of the contributories on the B. list arc more 
than enough to pay the debts incurred before they ceased to be members, 
the balance must be distributed between the B. contributories. City of 
London Insurance Co., (1932) 1 Ch. 226. The list distinguishes also 
belwcen persons who are contributories in their own right and persons 
who arc contributories as ropiesentativcs of others. After a scheme 
of arrangement providing for partial payment of credit oth and releasing 
present members of a portion of their liability, it would appear to be 
impossible to place anyone on the B. list, fio held by Courthope 
Wilson, V.-C.. in the Chancery Court of Lancaster, in Re Bclgrave Mills , 
13th October, 1927. 

Calls. A call can be made on contributories by the liquidator, but only 

with the sanction of the committee of inspection, if there is one, and 
if there is not, of the Court. Sects. 206 and 220 of the Aet, and 
Winding-up Rule 84. It is not necessary that debts or liabilities 
should be established against the company before a call can be made. 
“Debts aud liabilities” in sect. 206 mean estimated debts and 
liabilities. Re Contract Corporation , L. R. 2 Ch. 95. In sanctioning 
a call the Couit may ullow payment by instalments Law Guarantee 
Sonety , 26 T. L. R. 565. A call made in winding up is in the nature 
of a specialty debt. Buck v. Robson, L. R. JO Eq. 629; Rc Muggcridgc, 
L. R. 10 Eq. 443. Payment of a rail is enforced by an order of the 
Court made in chandlers on summons by the liquidator Companies 
Act, 1929, s. 206. Such an order, called a 11 balance order,” is u sum¬ 
mary statutory proceeding for the purpose of enabling the liquidator to 
get payment from a contributory in lieu of proceeding bv action. Ex 
parte Whinncy : re Sanders , 13 Q. B. D. 476. A balance order is not, 
however, a “final judgment ” which will found a bankruptcy notice 
against the contributory, ibid. An action bes by the liquidator in the 
name of the company against a contnbutoiy for calls made before the 
winding up, notwithstanding that the liquidator has obtained a balance 
order in the winding up for payment of the same moneys under sect. 206 
of the Act. Westmoreland Green, &c. Slate Co. v. Feilden, (1891) 
3 Ch. 15. Where a director has received, in breach of trust, a prisent 
of paid-up shares from the company’s vendor, he may he made liable 
for misfeasance, but he cannot be made liable as a contributory for 
unpaid shares. Carling's case, 1 Ch. D. 115; Re Inncs & Co., (1903) 
2 Ch. 254. The same principle applies to arrears of calls on 
forfeited shares. Ladies' Dress Association, Ltd. v. Pulhrook , (1900) 
2 Q. B. 376. 


t. 
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Adjusting Rights o! Contributories 

Subject to the payment of the creditors and of the costs of winding up, AdjuBtmn 
the assets in a winding up are distributable amongst the members **gl»*»of oob- 
or oontributorics in accordance with their rights anti interests (sect. 247 tnbutoruw 
of 1929). This rule applies even though the memorandum provides that 
no part of the assets is to be transferred t u the members. Merchant Navy 
Supply Association , Ltd,, W. N. (1917) 154. The uncalled capital is 
part of the assets. Re Bridgwater Navigation Co., 11 App. Cas. 525; 

Wdton v. Saffery, (1897) A. C. 299. 

In the absence of any special provision in the memorandum or articles 
the assets available for distribution amongst the members, if sufficient 
or more than sufficient to pay off the whole of the paid-up capital, 
are to be applied first in paying off such paid-up capital, and the balance 
is 1 o be distributed amongst the members or contributories in proportion 
to the nominal amount of the share capital held by them; but, if 
insufficient to do this, then such assets are distributable in such manner 
that the loss of capital which has been sustained may be thrown on the 
members in proportion (o the nominal capital held by t hem respectively. , 

Ex parte Maude, 0 Oh. App. 51 ; Re Driffield Gas Light Co (1898) 

1 OJi. 451; Anglo-Continental Corporation of Western Australia , (1898) 

L Cli. 327. Prima facie, preference shares not entitled to any preierenoe 
in winding up. Re London India-Rubber Co., 5 Eq. 519; WeUon v. 

Suffery, supra ; anil supra, p. 72. Where shares are unequally paid up, 
a call to equalize must, unless t he articles otherwise provide, be made (Ex 
parte Maude, supra); and on the same prineiple, where shares have been 
issued at a discount, the amount credited bv way of discount is to be 
treated as so much uncalled capital, and the rights are to be adjusted 
accordingly. Welton v. Sajfery, supra Sometimes the memorandum 
or articles contain express provisions as to the distribution of assets in 
winding up, e.g., provide that the preference shares shall rank first, 
sometimes that the ordinary shares shall take tin* whole of the surplus. 

In default of any such special provisions the surplus is distributable 
among both classes of shareholders iu proportion to the nominal 
amount of the shares held by them. Re Bridgwater Navigation Co ., 
supra , p. 72; Re Odessa Waterworks Co., W. N. (1897) 1GG; Rc Mutoscope 
and Biograph Syndicate , (1899) l Cli. 89G; Crichton's Oil Co., (1902) 

2 Ch. 86. “Surplus assets” in articles has no technical meaning. 

Re New Transvaal Co., (189G) 2 Cli. 750. It may mean t lie fund remain¬ 
ing in the hands of the liquidator after all claims of outside creditors 
and costs of winding up have been met (Rc Crichtons OH Co., (1902) 

2 Ch. 86); or it may mean what remains after payment also of the capital 
paid up on all classes of shares. Rantel Syndicate, Ltd., (1191) 1 Ch 
749; Re Dunstable Portland Cement Co., 18 T. L. R. 223. The meaning 

27 (2) 
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must m each cane he determined by the context. Re Bridgwater 
Navigation Co., (1891) 2 Ch. 317; Madame Tussaud <St Sons , Ltd., 
(1927) 1 Ch. 657. 

Where the articles provide that losses are to be home in proportion 
to capital paid up, no call can he made on shares not fully-paid for 
the benefit erf the lully-paid .shares. Re Kinalan (Borneo) Rubber, Ltd., 
(1923) 1 Ch. 124. 

Where Ihe liquidator proves for calls in the bankruptcy of u share¬ 
holder, that does not make the shares paid-up for the purpose of partici- 
paling in surplus assets. Re West Coast Goldfields, (1906) 1 Ch. 1. 

Capital paid up in advance of calls and interest thereon, must, as a rule, 
he repaid before dist ributiun of capital paid up under calls. Re Wakefield 
Rolling Stock Co., (1892) 3 Ch. 165. 

See further, Company Precedents, Part II , 15th ed., p. 561 ft spq. 

Creditors 

The lemedy of a creditor is solely against the incorporated company. 
Oakes v. Turguand, L. R. 2 H. L. 325, at p. 357. When the legislature 
introduced the principle of limited liability, it set up, as Lord Cairns 
said (Re Reese River Mining Co., L. U. 2 Ch. App. 601, at p. 016), the 
company, and the company alone, us that with wliieh cieditors or third 
persons could contract. 

Blit creditors may ha^e a claim in damages against a liquidator 
peisonully for luench of his statutory duty, if he has not used proper 
diligence to ascertain then chums before the company lias been dissoh ed, 
ami they have thus IohI their remedy against it. Pulsford v, Devenish, 
(1903) 2 Ch. 625; Argyll's, Ltd. v. Corettr (1913), 29 T. L. R. 355 

The company's debts and liabilities are ascertained a.s they exist at 
the date of the winding-up order (Re General Rolling Stock Co., 20 
W. It. 7G2). “As the liee falls, so it must lit*,”. Warrant Finance 
Co.'s case , L. R. 4 Ch. App. 643, at p. G47; Emmcrsoris case, L. R. 
2 Eq. 231. at p 236; W. W. Duncan 4 Co., (1905) 1 Ch. 307. 

Creditors entitled to Prove 

The creditors entitled to prove are specified in sect. 261 of the Act. 
They indude all debts payable on a contingency and all claims present 
and future, certain or contingent, ascertained or sounding only in 
damages and, where necessary, a just estimate is to be made of their 
value. But wdierc the company is insolvent, this is subject to the rules 
of bankruptcy as to debts provable. See sect. 262,and sect. 30 of the 
Bankruptcy Act, 1914, under which demands in the nature of un¬ 
liquidated damages are not provable unless they arise by reason of a 
contract, promise or broach of trust. Subject to this limitation, every 
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kind of liability, however difficult of valuation, is provable unless 
declared by the Court incapable of being fairly estimated (Hardy v. 
FotfargiU (1888), 13 App. Cas. 351), the object of the Act being “ to put 
all unsecured creditors upon an equality, and to pay them pari passu.'* 
Per Lindiey, L. J., Re Oak Pitts Colliery Co. (1882), 21 Cli. D. 322, at 
p. 329. Accordingly, not only creditors to whom the company is 
indebted in Bums presently due can prove, but also creditors whose 
debts are not yet due, and not only creditors but persons who have any 
claim or who may have any claim against the company, e.g , a person 
who has a claim for damages for breach of contract (Re Vic Mill, Ltd., 
(1913) 1 Ch. 456), or for the determination of a contract, e.y., a policy 
of insurance, by the company’s going into liquidation, or a passenger 
on a tramcar claiming damages for injuries under the company’s 
contract of carriage. Re Great Orme Tramways , 50 T. L. R. 450. Any 
liability, in fact, of the company existing at the commencement of the 
winding up may be proved, and not merely debts due at the commence¬ 
ment of the winding up. See Macfarlane's claim (1880), 17 Ch. J). 337, 
at p, 339; Rc Printing Co. (1878), 8 Ch. 1). 535, at p. 53ft; Re Albion 
Steel Co., (1878) 7 Ch. D. 517. 

A landlord can prove for damages for breach of a covenant not to 
assign a lease m a winding up by the Court (Re Farrow's Bank, Ltd ., 
(1921) 2 Ch. 1G4); but not in the case of an unregisteied society where 
the assets vest in the liquidator. And see Landlord, p. 427, infra; Re 
Birkbcck Building Society , (1913) 2 Ch. af p. 38. As a general rule, no 
claim can be made for the loss of commission due to winding up, unless 
the failure to earn the commission has been due to the wilful act of the 
company. Rc R. S. Newman , Ltd., (1916) 2 Ch. 309, at p. 322. 

The date fixing the rate of exchange is the date when the breach 
occurred or when payment became due, and not the date of the com¬ 
mencement of the winding up. British, American and Continental 
Bank , (1922) 2 Ch. 575, 589; (1923) l Ch 276. 

Mode of Proving 

The Court fixes a certain day within which creditors ot the company 
are to prove their debts or claims. Companies Act, 1929, s. 2ln A 
debt may be proved by delivering oi sending through the past in a 
prepaid letter to the liquidator au affidavit in the statutory form 
verifying the debt. Winding-up Rules, 1929, r. 90. A creditor muv 
come in and prove at any time before final distribution of the assets, 
but he cannot disturb any dividend already paid. Re General Rolling 
Stock Co., L. R. 7 Ch. 646; Hicks v. May , 13 Ch, 1). 23C. The liquidate 
examines every proof tendered, and notifies the person tendering it 
either that he admits it or rejects the proof iu whole or in part, nr 
requires further evidence. Winding-up Rules, 1929, rr. 89—116. A 


Landlord. 


Measure of 
damages. 


Foreign 

exchange. 


Procedure. 
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Costs, creditor is, by tbc Winding-up Rules, to bear the cost of proving his 

debt unless the Court otherwise orders. A mortgagee cannot prove 
for mortgagee's costs on winding up of the company which guaranteed 
the mortgage. Law Guarantee Trust , 108 L. T. 830. Where a solicitor 
proves for costs due before winding up, the costs may be taxed in 
the winding up. Re Palace Restaurants , Ltd., (1914) 1 Ch. 492; and 
sec Company Precedents, Part II., 15th cd., p. 341. 


Set-off 


Set-off 
as regards 
oreditors. 


By sect. 262 of the Acl, in the winding up of an insolvent company 
the bankruptcy rules apply as regards the rights of secured and un¬ 
secured cmlilors, debts provable, valuation of annuities and future 
and contingent liabilities. This section ineorjjorates into the winding 
up of companies sect. 31 of the Bankruptcy Act, 1914, which allows 
set-off where there have been mutual credits, mutual debts or other 
mutual dealings. Where, therefore, at the commencement of the 
winding up A, has a money claim against the company, and the company 
has a money claim against A., one claim can be set off against the othci. 
Sovereign Life Assurance Co. v. Dodd, (1892) 2 Q. B. 573, at p. 578, 
II. E. Thorne <£■ Sons, Ltd., (1914) 2 Ch. 438. 

Money held for a specific purpose cannot be set off. Re City Eqitahle 
Fire Insurance Co., (1930) 2 Ch. 293. 

In the case of an insolvent company where there are mutual debts 
and credits, or mutuul dealings between the company and any other 
person, on account, as in bankruptcy, is to be made out, and the balance 
only proved for. Mersey Steel Co. \. Naylor, 9 App. Cas. 434; Company 
Precedents, Pait II., 15th cd., p. 463 et stq. But this rule only applies 
where the cross-claims are “ commensurable.” See Eberles Hotels, dc. 
Co. v. Jonas, 18 Q. B. I). 459; and Mid-Kent Fruit Factory , (1896) 
1 Ch. 567; Auriferous Properties, Ltd. (No. 1), (1898) 1 Ch. 691; Leeds 
and Hanley Co., (1904) 2 Ch. 45. As to set-off between two companies 
both insolvent and hotli in liquidation, see p. 423, infra. 

A surety cannot set off his contingent liability unless the principal 
creditor has waived his right of proof. Re Fenton, (1931) 1 Ch. 85. 

A contributory in a limited company who is also a creditor of the 
company cannot on a winding up set off his debt against a call made 
on him by the liquidator ( GrisscU's case, L. R. 1 Ch. 528; GilVs case, 
12 Ch. D. 755) until all the creditors have been paid in full (sect. 205 (3)); 
and this is so though in an action by the company, before winding up, 
to enforce the call the shareholder has obtained unconditional leave to 
defend under Ord. XIY. (Re Hiram Maxim Lamp Co., (1903) 1 Ch. 70; 
Alliance Film Corporation v. Knolcs , 43 T. L. R. 678); or though the 
company has agreed that there shall be such a set-off. Re Law, Car 
and General Corporation, (1912) 1 Ch. 405. And the liquidator cannot set 
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off a debt due to the compauy from a deceased insolvent contributory 
against the amount due to the contributory in the liquidation. Re 
Peruvian Railway Construction Co., (1915) 2 Oh. 144. The principle is 
that where a person entitled to participate in a fund is also bound to 
make a contnbution in aid of that fund, he cannot be allowed to 
participate^ until he has fulfilled his duty to contribute (S. C., at p. 150); 
and where the question of set-off arises in respect of the estate of a 
deceased debtor, the “ mutual dealings ” section docs not apply, since 
there were no mutual dealings between the company and his estate. 

S, C., and see H. E. Thorne & Sons (above). 

The liquidator cannot set off a sum due from a firm in which the 
contributory was a member against a debt due to the contributory 
alone. Re Pennington & Owen, Ltd., (1925) Ch. 825. 

Where two companies were indebted to one another and were both 
insolvent and in liquidation, the liquidator of each company was given 
liberty to distribute its available assets among the other creditors 
without regard to the claim of the other company. Re National Live 
Stock Co., (1917) 1 Cb. 628. 

Payment Pari Passu 

All debts due to unsecured creditors must be paid pari passu and Pari passu. 
equally. Black & Co.'s case, L. It. 8 Ch. App. 254, at p. 262. Judg¬ 
ment creditors have no priority. Re Leinster Contract Corp (1903) 

1 Ir. It. 517. The Crown has no prerogative to ho paid first and in 
full out of the assets of a company which is being wound up. Re 1J. J. 

Wehb & Co., (1922) 2 Ch. 369; affirmed, sub nom.. Food Controller v. 

Cork, (1923) A. C. 647. This is the general rule, but il has now numerous 
and important exceptions. 

Preferential Payments 

llv statutory provisions passed from time to time, certain dehlH 
have been given priority in the case of a winding up. Those ore now 
codified in scct.261 of the Act of 1929.which,as amended by sect. 91 of 
1947, provides as follows:— 

264.—(1) In a winding up then* shall be paid in priority to all othei 
debts- 

(a) All parochial or other local rates due from the company at the 

relevant date, and having become due and payable williin 
twelve months next before that date, and all assessed taxi's, 
land tax, property or income lax assessed on the company 
up to the fifth day of April next before that date, and not 
exceeding in the whole one year’s assessment; 

(b) All wages or salary, whether or not earned wholly or in part 
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by way of commission, of any clerk or servant in respect of 
services rendered to the company during four months next 
before the relevant date, not exceeding one hundred pounds; 

(c) All wages of any workman or labourer not exceeding (me hundred 
pounds, whether payable for time or for piece woik, in respect 
of services rendered to the company during four months next 
before the relevant date; 

Provided that where any labouier in husbandry has entered 
into a contract for the payment of a portion of his wages in a 
lump sum at the end of the year of hiring, he shall have 
priority in respect of the whole of such sum, or a part thereof, 
as the couit may decide to be due under the contract, pro¬ 
portionate to the time of service up to the relevant date; 

(<1) Unless the company is being wound up voluntarily merely 
for the purposes of reconstruction or of amalgamation with 
another company, or unless the company haR at the commence¬ 
ment of the winding up under such a contract with insurers 
us in mentioned in section seven of the Woikmen’s Compensa¬ 
tion Act, 1925, rights capable of being transferred to or nested 
m the workman, all amounts due in respect of any compensa¬ 
tion or liability foi compensation under the said Act accrued 
befoie the relevant date; 

(e) Unless the company is being wound up voluntarily merely for 
the purposes of reconstruction or of amalgamation with 
another company, all amounts duo in respect of eontribulions 
payable during the twelve months next befoie the relevant 
date by the company as the employe! of any peisons undei 
either— 

(i) the National Health Insurance Acts, 1924 to 1928; oi 
(n) the Widows’, Orphans’ ami Old Age Contributory 
Pensions Act, 1925; or 

(lii) the Unemployment insurance Acts, 1920 to 1929. 

(jv) any sum ordered under the Reinstatement of Civil 
Employment Act, 1944, not exceeding one hundred 
pounds. 

(2) Where any compensation under the Workmen’s Compensation 
Act, 1925, is a weekly payment, the amount due in respect thereof 
shall, for the purposes of paragraph (d) of sub-section (1) of this section, 
be taken to be the amount of the Jump sum for which the weekly 
payment could, if redeemable, be redeemed if the employer made an 
application for that purpose under the said Act. 

(3) When’ any payment on account of wages or salary has been 
made to any clerk, servant, workman or labourer in the employment 
of a company out of money advanced by some person for that purpose, 
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that person shall in a winding up have a right of priority in respeot 
of the money bo advanced and paid up to the amount by which the 
sum in respect of which that clerk, servant, workman or labourer would 
have been entitled to priority in the winding up lias been diminished 
by reason of the payment having been made. 

(4) The foregoing debts Bhall— 

(a) Rank equally among themselves and be paid m full, unless 

the assets are insufficient to meet them, in which case 
they shall abate in equal proportions; and 

(b) In the case of a company registered in England, so far as 

the assets of the company available for payment of general 
creditors are insufficient to meet them, have priority over 
the claims of holders of debentuiOH under any flouting 
ehaige created by the company, and be paid accordingly 
out of any property comprised in or subject to that charge. 

(5) Subject to the retention of such sums as may lx* necessary foi 
the costs and expenses of the winding up, the foregoing debts shall bo 
discharged forthwith so far as the assets are sufficient to meet them, 
and in the case of the debts to which priority is given by paiagraph (e) 
of sub-section (1) of this section formal proof thereof shall not be 
required except in so far as is otherwise provided by general rules. 

(6) In the event of a landlord or other person distraining or having 
distrained on any goods or effects of the company within three months 
next before the date of a winding up order, the debts to which priority 
is given by this section shall be a first charge on tin* goods or effects so 
distrained on, or the proceeds of the sale thereof: 

Provided that in respect of any money paid under any such clrnge 
the landlord or other person shall have the same rights of priority 
as the person to whom the payment is made. 

(7) lu this section the expression “ the relevant date M means 

(а) i/i the case of a company or<U»red to be uvund up compulsorily— 

(1) the date of the appointment (or Jirst appointment) 
of a provisional liquidator; or 

(2) if no such appointment mas made , the date of the • 
winding up order; 

unless in either case the company had commenced to lie 
wound up voluntarily before that date; and 

(б) in any case where the foregoing 'paragraph docs not apply, the 

date of the passing of the resolution for the winding up of 
the company . 

The words in italics are new. See sect. 91 of the Act of 1947. 

For the purposes of this section an amended rate is payable when 
amended and not before. Kershaw , Leese <& Co, v. Stockport, (1923) 
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2 K. B. 129. A director who pays the rates under a guarantee can 
stand in the place of the principal creditor and claim preferential 
payment. Re Lamplugh Iron Ore Co. t Ltd., (1927) 1 Ch. 308. In 
Re Lang Propeller, Ltd., (1927) 1 Ch. 120, it was held that there was no 
priority for income tax where a company had paid interest on debentures 
Icrs tax, hut had not paid the tax to the Commissioners, on the ground 
that the company had not been assessed; but now, by sect. 26 of the 
Finance Act, 1927, the company ran be assessed. " Assessed taxes ” 
included corporation profits tax. Re Winget, Ud., (1924) 1 Ch. 550. 
The assessment need not be made before the “ relevant date.” Gowers v. 
Walker , (1930) 1 Ch. 262. Salary includes salary by way of com¬ 
mission. Earle's Shipbuilding Co., W. N. (1901) 78; Re Klein, W. N. 
(1906) 148. A secretary of a company who devotes himself exclusively 
to the business thereof may be a clerk or servant within the section 
(Cairney v. Back, (1906) 2 K. B. 746), or a director employed as editor 
of a paper. Re Bceton <& Co., Ltd., (1913) 2 Ch. 279. Not so a managing 
dm(tor (Newspajx’r Proprietary Syndicate, (1900) 2 Ch. 349), nor the 
contribute]s to a paper. Re Bceton & Co., uhi sup .; Ashley v. Smith, 
Ltd., (1918) 2 Ch. 378; sec also G. II. Morisond Co, Ltd. (1912), 106 
L. T. 731 (chemist’s assistant). As to the meaning of “officer m 
servant,” sec also Openshaw v. Fletcher , 32 T. L. R. 372. Undo* the 
Act of 1908, the amount payable under the Woikmon’s Compensation 
Act as a prcfeiential payment was limited to 100L; but this limit was 
removed in 1923. See Re Clemmons Aluminium Co., 41 T. L. R. 138. 
See also, ns to workmen’s compensation claims, Re Pethick, Dix dr Co., 
(1915) 1 Ch. 26; and Re Rcnishaw Iron Co., (1917) 1 Ch. 199. See also 
sect. 299 of the Act of 1929 as to club funds. As to priorities between 
rates and costs, see Corporation of Westminster v. Chapman, (1916) 
1 Ch. 161. 

Secured Creditors 

Secured A secured creditor is one who has some mortgage, charge or lien on 

creditors. .. , . 

the company s property. 

An execution creditor who hats seized before the commencement of a 
winding up lias been held to be a secuied creditor (Re Printing and 
Numerical Registering Co., 8 Ch. 1). 535, at p. 538); but lie may now be 
depiivod of his security under sect. 268 (sec p. 431, infra) unless the 
sheriff has sold. He is not a secured creditor if he has merely delivered 
the writ of fi.fa. to the sheriff. Ex parte Nelson , 14 Ch. D. 41, at p. 45 

A solicitor who holds a lieu on documents of a liquidating company 
for his costs against the company is a secured creditor, and must 
mention his lien in his proof. Re Safety Explosives, Ltd., (1904) 
1 Ch. 226. 

A creditor who has obtained the appointment of a receiver of land 
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by way of equitable execution is also a secured creditor. Anguh Italian 
Bank v. Davies , 9 Ch. D. 275, 

A landlord is not a secured creditor because he has a power of distress Landlord, 
(Thomas v. Patent IAonite Co 17 Ch. D. 250, at p. 257; Re Coal Con¬ 
sumers' Association , 4 Ch. D. 025, at p. 629; and see sect. 261 (6)); 
nor is a creditor of a company who has obtained a garnishee order nisi 
attaching a debt due to the company but has not served it on the 
debtor before a winding up. Re Stanhope Silkstone Collieries Co. t 
11 Ch. D. 160. JBut the attachment of a debt due to a company by tbe 
service of a garnishee order nisi before the filing of a petition to wind 
up the company constitutes the garnishor a secured creditor with 
priority over the liquidator. National United Investment Corp ., (1901) 

1 Ch. 950. 

A secured creditor has several alternatives: - 

1. He may rest on his security and not prove. 

2. He may realize his security arid prove for the deficiency. 

3. He may value it and prove for the deficiency aft»>r deduction of 

the assessed value, in which case the liquidator may redeem 
at such assessed value. 

4. Ili 1 may surrender his security and prove for the whole debt. 

Bankruptcy Act, 1914, s. 7 (2), and Schedule 11. Rules 10 * 
to 18, rnude applicable to winding up by sect. 202 of the 
Art of 1929 (replacing Judicature Act, 1875, s. 10); Re 
Wilhernsea Brick Works , 16 Ch. I). 337. 

If a creditor values his security, lie cannot prove for more than the 
balance, though the security realizes less than his valuation. Williams 
v. Hopkins , 18 Ch. D. 370. If he wilfully omits to mention his security 
in his proof, he will not generally be allowed to amend. Safely 
Explosives, (1904) 1 Ch. 226. 


Landlord 

If the lease contains a power of re-entry, the landlord may apply Ho-ontrv 
for liberty to re-enter, and the Court will give him liberty to do so 
without putting him to the trouble of bringing an action. General 
Share Trust v. Wetby Brick Co 20 Ch. 1). 26G. Where the property 
is of greater vulue than the rent due, such an application in effect may 
compel the payment of the rent in full. 

If the landlord re-enters, the liquidator cannot set off any benefit 
which the landlord obtains by the termination of the lease against the 
Company’s liability on the repairing covenants. Hanson v. Newman . 

(1934) 1 Ch. 298. 

The provisions of sect. 146 of the Law of Property Act, 1925, placing 
restrictions on the right of the landlord to exercise his right of re-entry 
and giving the tenant a right to apply for relief apply within one year 
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Diutreua ioi 
rent due 
before 
winding up. 


iiorn the commencement of the liquidation. Law of Property Act, 
k 140 (10). Relief may be granted if proceedings are commenced 
within the year, though tb» j order is not made until after the end of the 
year. Pearson v. Gee and Braceborough, Ltd., W. N. (1934), 66. 

After the commencement of a winding up a distress is, by sect. 174, 
declared to be void; anil, if a landlord threatens to levy or proceeds 
to levy a distress for rent accrued before the commencement of the 
winding up, the Court will restrain him. He will be left, like other 
cm lit otb, to his Tight of proof. See Oak PiUs Colliery Co., 21 Ch. D. 322, 
and the cases there cited. 


For rent As regards rent accrued aft it the commencement of the winding up, 

accrued offo the landlord claiming a right to distrain should apply for liberty to 
winding-up. < |i K | ra , m ^ ull( j the Oouit will give him such liberty, or direct the payment 
of tlie rent, where it is shown that possession has been retained for the 
benefit of the winding lip. Lundy Granite Co., 6 Ch. 402; North York¬ 
shire Iron Co 7 Ch. D. 601; and see proviso to rule 97, Winding-up 
Rules, 1921). 


Wlieie there is no privity between the company and the landlord 
(eg., where the company is sub-lessee or mortgagee by deposit), and 
* the landlord has therefore no rielit of proof, he will not lie rest i amed 
from distraining. Lundy Granite Cosupra; Regent United Service 
Stores , 8 Ch. D. 616; Carriagi Ca-opcratiw, <(t., Assocn., 23 Oh. J) 154. 

Liberty to distrain will not be given where possession has been 
retained, with the acquiescence of the landlord, for the benefit of all 
parties. Progress Assurance Co., 9 Eq. 370; Bridgewater Engineering 
Co. (1879), 12 Ch. D. 181; Lancashire Cotton Co , 35 Ch. 1). 656 

Similar rules apply where a mortgagee asks for liberty to distrain foi 
interest (Re Brown, Bayley and Dixon, Ltd., 18 Ch. 1). 619); but a mort¬ 
gagee does not occupy u position so finourahle as that of a lundlord 
HigginsJiaw Mills and Spinning Co., (1896) 2 Ch. 544. 

Prool loi The lessor can prove for rent due up to the date of the commencement 

rent> of the liquidation, and lie can also prove for the rent as it accrues due 

after the commencement of the liquidation. Re Oak Pitts Colliery, 21 
Oh. D. 322; Re New Oriental Batik Corpn. (No. 2), (1895) 1 Ch. 753. 

If the liquidator takes possession or continues in possession of lease¬ 
holds for tin* purpose of the better realization of the assets, the lessoi 
will be entitled to payment of the rent in full as part of the expenses 
properly incurred by the liquidator (Re Oak Pitts Colliery, 21 Ch. D. 322. 
Re Lundy Granite Co., L. R. 0 Ch. 462); and in such a case the 
liquidator becomes responsible for the repairs and must perform all 
the obligations of the lease. Re Silkstone and Dodworth Co., 17 Ch. D. 
158; Re National Arms, dec. Co., 28 Ch. D. 474 (rates); Levi & Co., 
(1919) 1 Ch. 416 (repairs). 
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A solvent company will not be permitted in winding up to distribute* 
its assets among the shareholders without regard to the landlord's 
right to future rent. Gooch v. London Banking Assocn., 142 Ch. D. 41; 

Lord Elphinstone v. Monkland Co., 11 App. Cas. 332; Oppenheimr v. 

British and Foreign Bank , 6 Ch. D 744 (where a fund was required to 
be set apart). 

In the case of an insolvent company a landlord could not, before 
sect. 10 of the Judicature Act, 1875, prove foi future rent, and could 
only enter a claim for the amount [llaytor Granite Co., 1 Ch. App. 77). 
and the existence of such claim did not prevent the distribution of the 
assets among the creditors regardless of such claim. Re Ijondon and 
Colonial Co., Horsey's Claim, 5 Eq. 561. And it was held in 181)5 
(New Oriental Bank Corporation (No. 2), (1895) 1 Ch. 753) that this 
conclusion was still good law. 

In a later case, however, it was held by Sir Robert Rnmer that the 
Court should assist a landlord desiring to prove at once for his loss on 
the footing of his lease being treated as determined; and that the old 
rases required reconsideration. Panther Lead Co., (1896) 1 Ch. 9*8. 

The liquidator may now (sinee 1929) with leave of the Court, disclaim DwoUum-r, 
the lease, and the landloid can Hum pro\e for the damage lie has 
sustained. 

The measure of damages is the probable loss to the laudloid, viz., 
the difference between the present value of the amount which should 
have been paid by the company for rent, repairs, &r., and the present 
value of the icnl which the landlord is likely to obtain during the 
UTicApiml period of the lease. Ex jtorte Blake, 1] Ch. D. 572; Llynvi 
('oal Co., L. R. 7 Ch. App. 28. 

A sheriff who seizes goods under a ji.fa prior to a winding-up ordei 
should pioceed with the execution under the Landloid and Tenant Act, 

1709, and pay to the landlord up to one year's linear# of rent not 
withstanding a subsequent winding-up order. British Salicylates , Ltd., 

(1919) 2 Ch. 155. 


Interest 

When a company has been ordered to be wound up, the interest Maying, 
upon debts which carry interest ceases to run from the date of the 
winding-up order, unless the assels are enough to pay all debts in full. 

Re Humber Ironworks Co.; Warrant Finance Co.’s case, L. R, 4 Ch. 

App. 643, at p. 647; Hughes’ claim, 13 Eq. 623; conf. Ex jHirle Ador . 

(1891) 2 Q. B. 574. 

Rule 98 of the Winding-up Rules, 1929, specifies certain cases m 
which interest may be proved for. 

If by the course of dealing between the company and the creditor 
there is an implied contract to pay interest, the creditor is entitled to 
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interest on admitted debts down to the date of paying the final dividend, 
provided there are surplus assets. W. W, Duncan & Co,, (1905) 1 Ch. 307. 

Interest continues to run on secured debts serfar as the security is 
sufficient to cover both capital and interest; but ob to proof for interest, 
see p. 340, supra. 


Staying Proceedings 

“ The object of the winding-up provisions of the Companies Act, 
1862,” said Lindley, L. J., in Re Oak Pitts Colliery Co,, 21 Ch. I). 322, 
at p, 329, u is to put all unsecured creditors upon an equality and to 
pay them pari passu ” To accomplish this it was indispensable that 
proceedings against the company by way of action, execution, distress 
or other process should be suspended; otherwise the winding up would 
roRolvc itself into a scramble for the assets. Accordingly the Act of 
1862 gave the Court jurisdiction in various cases to restrain proceedings 
Sect. 24 (5) of the Jiulieatuie Act, 1873, modified those piovisions to 
some extent by providing that no proceeding in the High Court can be 
rest mined by injunction, but this did not alter in substance the jum- 
diction. Now by seel. 172 of the Act of 1929 the Couit can, aftei 
piesenlation of the petition, mstmin proceedings, and by sects. 174 and 
177, on a winding-up order being made, or a provisional liquidatot 
appointed, proceedings aie automatically stayed and cannot be pro¬ 
ceeded wit li without leave of the Court. In this way t icditois and others 
aie compelled to tome in and prove then claims m the winding up, 
and a tateable and just distnbution of the compands assets is offei ted. 
Re International Pulp Co. (1876), 3 Ch. D. 598. See furthei, Company 
Pi credent s, Part II., 15th ed., p. 388 ft seq. The Court can also, in a 
voluntary winding up on application under sect. 252. restrain executions 
undothei proceedings. Anglo Baltic, dr. Bankv. Barber d; Cto M (1921) 
2 K. B. 410 See Company Precedents, Part 11., 15th ed., p. 772 
Where the petition stands over with a view to the adoption of a scheme 
of anangement, the Court will strain proceedings unless good reason 
to the contrary is shown. Rowketi v. Puller 8 United Electric Works , 
(1923) l K. B. 160. All that is necessary, where an action is pending 
against the company in the High Court, is to apply to the particular 
branch of the Court in which it is pending for an order to stay piocced- 
ings. See Re Artistic Colour , &c. Co. (1880), 14 Oh. 1). 502; Re General 
Service Co-operative Stores , (1891) 1 Ch. 496. As regards inferior Courts 
injunct ions can be granted. This is, generally speaking, only necessary 
where u winding-up petition is pending. Sect. 172. Where a winding- 
up order has been made, the combined effect of sects. 177 and 174 is 
t hat mu h order operates automatically as a stay of all actions, executions, 
distresses, sequestiationa, &e against the company, subject to the 
discretion ot the Court to allow such actions, executions, &c. to proceed 
notwithstanding the winding up. Re Vron Colliery Co, (1882), 20 Ch. D. 
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446. Thus, a distress levied before winding up will not be restrained, 
even though it be for rent in advance ( Venter's Electrical, Ac. Appliances 
v. Thorpe, (1915) 2 Ch. 404); but a distress may be restrained where the 
preferential debts will exhaust the assets. South Rhondda Colliery Co., 
W. N. (1928) 126. Sect. 177 does not apply to proceeding# in a foreign 
country. Re Vocation {Foreign), iAd ., (1932) 2 Oh. 196. 

Execution Creditors 

The restriction# on the right of an execution cieditw to retain the 
benefit of his execution arc now more clearly defined by sect. 268 
of the Act of 1929. By this section he cannot retain the benefit of 
an execution against the liquidator unless lie has completed the execution 
before the commencement of the winding up and before lie had notice 
of a meeting to consider resolutions for winding up. 

Completing his execution means seizure and sale in tin* i a sc of goods, 
receipt of a debt in cas» of attachment of the debt, seizure in case of 
land, and the appointment of a receiver in rase of an equitable interest. 

A person who purchases goods from a sheriff in good faith is, however, 
proteeted. 

Where a sheriff has seized goods, he is bound to hand them over to 
the liquidator, if a notice is sened on him of .i winding up order or tin* 
appointment of a provisional liquidator or the passing of a ^solution 
to wind up. Sect. 269. 

The costs of execution, which are by the section mad" a first chaige, 
do not include the creditor’s cost# of issuing Ins wiit and serving the 
fi. fa. Re Woods (Bristol), Ltd , (1931) 2 Ch. 320. 


Third Party Insurance 

W r hon a company which is being wound up is insured against liabilities 
lo third parties, and a liability is inclined by the company to such a 
third party, the company’s rights against 111* 1 insurer uie transferred 
to the third party. Third Paity (Bights Against Insurers) Act, 1930, 
s. 1 (overruling Re Harrington Motor Co., (1928) Ch. 105), and w»o 
Workmen's Compensation Act, 1925, s. 7. 

Sect. 1 of the Aet of 1930 is not retrospective. Ward v. British 
Oak Insurance Co., (1932) 1 K. B. 392 


Dispositions and Transfers after Winding up 

By sect. 173:— 

In a winding up by the touit, any disposition ol the propelty of 
the company, including things in action, and any transfer of shares, or 
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alteration in the status of the members of the company, made after 
the commencement of the winding up, shall, unless the court otherwise 
oiders, be void. 

As to transfers, see p. 125, supra. 

Where preference shareholders had a right to convert their shares 
into ordinary shares, a notice given before the winding up was held 
to take effeet after the winding up, Re Blaina Colliery , W. N. (1926) 30, 

Debentures issued after the presentation of a petition for the purpose 
of paying wages wen* held to be good. Re Park , Ward <& Co., Ltd., 
(1926) Oh. 828. 


Liberty to Proceed 

The power of the Court to allow actions and other proceedings to 
be brought, taken, or proceeded wilh, notwithstanding a winding-up 
order (hccI. 172 of the Aet), is often exercised. Thus secured creditors 
are, as a matter of eourse, given liberty to proceed with any action for 
enforcing their securities. Lloyd v. Lloyd & Co (1877), 6 Ch. D. 339. 
So, too, liberty to proceed is often given where outsiders arc involved 
in some dispute* with the eompuny, and it is desirable that the dispute 
should lx- decided in an action by the ordinary tribunals: foi instance, 
in the case of an action against the company for damages under Lord 
Campbell's Aet (Rc Thurso New Gas Co. (1889), 42 Ch. I). 491); or for 
specific performance (Thames Plate Glass Co. v. Land, &c. Co. (1870), 
11 Eq. 248); or for trespass (Wyley v. KxhaU Coal, &c. Co., 33 Beav. 538); 
or to proceed with an execution, where execution was delayed by a 
trick (Amordncl, &c. Co. v. General Incandescent Co , (1911) 2 K. R 113, 
a voluntary liquidation); or to bring a new action for the purpose of 
obtaining the fruits of an earlier action. Re National Provincial 
Insurance, dtc., 56 Sol. J. 290. McEwen v. London, Bomltay and 
Mediterranean Bank, 15 W. It. 245; Re Marine Investment Co., 17 
L. T. 535; Re Strand Hotel Co., W. N. (1868) 2, arc other examples. 
The leave must not be given on an ex parte application. Western and 
Brazilian Telegraph Co. v. Bibby, 42 L. T. 821. 

Costs of unsuccessful litigation by the liquidator are payable first 
out of the company's assets. Wenborn & Co., (1905) 1 Ch. 413; Re 
Pacific Coast Syndicate , (1913) 2 Cli. 26. As to costs of arbitration, 
see Van den Hurk v. R. Martens dt Co. (in liquidation), (1920) 1 
K. B. 850. Proceedings against a company in liquidation may be 
transferred to the Chancery Division and assigned to the Company 
Judge (W. U. Rule 42) even though other parties are concerned. 
Pacaya Rubber , <f-c. Co., (1913) 1 Ch. 218. See further, Company 
Precedents, Part II., 15tb ed., p. 400 et seg. 
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Wishes of Creditors and Contributories 

The Court should have regard to these. See sect. 288; Re Western of 
Canada Oil Land a and Works Co , 17 Eq. 5; Re Chapel House Colliery 
Co., 24 Ch. D. 259; West Hartlepool Ironworks Co., 10 Ch. App. 6IK; 
Re Great Western Forest of Dean Coal Consumers Co., 21 Ch. D. 773; 
Re Jjanyham Skatiny Rink Co., 5 Ch. f). 669' In re Suburban Hotel Co., 
L. R. 2 Ch. App. 737, and p. 410, ante. This rale is not affected by 
sect. 255, which enables a creditor to apply for a winding up order 
notwithstanding that a voluntary winding up has commenoed. Re 
Home Remedies, Ltd., (1943) Ch. 1. See, further, Company Precedents, 
Part II., 15th ed., p. 109 et seq. 


Compromises 

Under sort. 191 (1) (c) of the Act of 1929 the Court has a wide power 
of sanctioning compromises with creditors and contributories, and this 
power is frequently eve reined. As to compromises with creditors 
under sect. 153 ol the Act, see Arrangements, p. 468, infra, ami 
Company Precedents, Part II., 15th ed., p. 900 el seq. 

\ conveyance or assignment by a company of all its properly to 
trudoeh for the benefit of all its creditors is void. Sect. 265 (3). This 
has been held to include a floating! In rgc over all th 1 assets of a company 
for the benefit of all its creditors. Tjnndon Joint , &c„ Bank v. Herbert 
Dickinson, VV N (1922) 13 


Fraudulent Preference 

Sect. 265 (l) and (2) of the Act of 1929 (substituted with amend¬ 
ments for sect 210 of the Act of 1908) introduces into the liquidation 
of companies the provisions of the Bankruptcy Act, 1914, as to 
fraudulent preference, which are as follows: - 

" Sect. 44. -(1) Every conveyance or transfer of property or charge 
thereon made, every payment marie, every obligation incurred, and 
every judicial proceeding taken or suffered by any person unable to 
pay Ins debts as they become due from his own money in favour of 
any creditor or of any person in trust for any creditor with a view of 
giving such creditor or any surety or guarantor for the debt due to 
such creditor a preference over the other creditors shall, if the person 
making, taking, paying or suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within six (see sects. 92 (1) and 115 (2) of 
the Act of 1947) months after the date of making, taking, paying or 
suffering the same, be deemed fraudulent and void as against the 
trustee in the bankruptcy. 
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(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under 
a creditor of the bankrupt." 

For the purposes of winding up, the commencement of the winding 
up corresponds with the presentation of the bankruptcy petition. 
Sect. 2G5 (2) of the Act of 1929. 

Sect. 210 of the Act of 1908 referred to the act of bankruptcy, which 
was not the relevant date under the bankruptcy law. This slip has 
now been corrected, and the section gives effect to the decision in Re 
Russell Hunting Record Co., (1910) 2 Ch. 78. 

To found a case of fraudulent preference, it muBt appear that the 
transaction took place within three months of the presentation of the 
petition in the cast* of a winding up by the Court, and of the resold ion 
in case of a voluntary winding up, also that the dominant motive in 
1 lie mind of the company, acting by its directors, was to prefer the 
creditor. In re Jackson and Bassford, (1906) 2 Ch. 467 (where the 
company agreed to issue a debenture to Jackson, who had guaranteed 
the company’s overdraft but delayed issuing the debenture unlil the 
eve of insolvency). If the payment, &c. was made by the directors 
with a view to shielding themselves from civil or criminal proceedings, 
this is not a fraudulent preference. Re Blackpool Motor Car Co ., (1901) 
1 Ch. 77; Re W. Blackburn & Co., (1899) 2 Ch. 725; In re Jackson and 
Bassford, (1906) 2 Ch. 467; hut see sect. 44 (1) of the Bankruptcy 
Act, 1914, infra. 

Where the company did not oppose au application to the Court to 
extend the time for registration of a charge, this was held by Eve, J., 
to lie a judicial proceeding within the section; but the decision was 
overruled on othcT grounds. Re M. I. G. Trust , Ltd., (1933) Ch. 542; 
Peat v. Gresham Trusts, Ltd., (1934) A. C. 252. The last named case 
indicated that a fraudulent preference cannot be inferred from facts 
which raise a suspicion of fraud, if there is some other explanation of 
the transaction which indicates some motive other than fraud; but it 
h»m since been held by the Court of Appeal that there is no difference 
in law between the evidence from which an inference may be drawn of 
au intention to prefer mid that supporting an inference of any other 
fact. Re M. Huskier, Ltd., (1943) Ch. 248. 

In Re Stenotyper , Ltd., (1901) 1 Ch. 250, it was held that the rule did 
not apply if the payment was made with a view to giving a surety or a 
guarantoi a preference, but is is now within sect. 44 (1) of the Bankruptcy 
Act, 1914, and the amount paid can be recovered from the guarantor or 
surety, but not if the dominant motive was to draw the guarantor into 
further liahiliiy. G. Stanley d Co., (1925) Ch. 148. By sect. 81 (2) of 
the Act of 1947, where any person becomes liable under this section to 
repay money paid to him in satisfaction of a debt from the company to 
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him on the grounds that the payment was a fraudulent preference of 
any surety or guarantor, powers are given to the Court to determine 
questions arising between the person to whom the payment was made 
and the surety or guarantor and to grant relief in respect thereof. 

The provision in sect. 265 of the Act, as to fraudulent preference 
by an insolvent company, like the analogous provision in sect. 41 of 
the Bankruptcy Act, 1914, is for the benefit of all the creditors of the 
company, and cannot be invoked if the rcsu ! ( of recovering the property 
comprised in the fraudulent instrument will not be for the In nefit of 
the creditors at large, but only of a mortgagee or debenture holders. 
Willmott v. London Celluloid Co., 34 Ch. L). 147; Ex parte Cooper , L. R. 
10 Ch. App 510. Money recovered by the liquidator m resp'*<t of a 
fraudulent preference must be held by him for t lie benefit of the creditors 
generally, and is not covered by a float ing charge Re Yagerphone , Ltd 
(1935) Ch. 392. 

Sect. 31 of the Bankruptcy Act, 1914- the mutual debts and credits 
section -may, if a set-off is bond fide , pi event a transition from being 
a fiainluleiit pufeidice; but not when* one of the debts could not 
be M*t off m Iho winding up: v q. } a liability for calls. Re Washington 
Diamond Mining Co ., (1893) 3 Ch. 95, as explained in Re Ji. P. Fowler , 
Ltd (1938) Ch. 113. See, further. Company Precedents, Pari 11., 15lh 
ed., pp 463 et seq 


Fraudulent Trading 

JI in a winding up n .ipptaii that v"' business of Ihe (ninp.im has 
been (.lined on with liilent 1o ritfuniri (pdilnr^ oi foi an\ fiaudiihnt 
purpose. the (!ou 1 1 liiav (htlne lhat an\ ol 4 lit* dnntni** who were 
knowingly parties to the fraud and any other person wiio is knowingly 
a party to carrying on the business in that manner (see sect 101 of the 
Act of 1947) shall be personally rt sponsible for all or any of ihe di )>t‘ of 
the company. See sett. 275, infra, p. 577; and Wm C Leitrh liras., 
Ltd., (1932) 2 Ch. 71, where it was held that, if a rompuny continues to 
cany on business and mem <J« bts when then* n to the knowledge of 
the dmetors no reasonable piosped of the in ditors Ik mg paid, ll is in 
general a proper inference t bai the company i*. carrying on busines-t with 
intent to defraud. The judgment should he for a fixed sum, which 
becomes part of the general assets, find, and *S. C. (No. 2), (1933) 
1 Ch. 261. 

There must, howeveT, bo enough evidente to justify a finding of fraud, 
i,e. f actual dishonesty. Re Patrick and Lyon , Ltd., (1933) 1 Ch. 786. 

Where the Court declares that the director* are to be responsible 
for fraudulent trading, it may charge their liability against any 
securities which they hold against the company. The Con it may 

28 (2) 
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«!no disqualify any such direct or from acting in the management of 
companies foi u period not exceeding five years. Sect. 275. A similar 
order may be made on the application of the official receiver where 
he has sported fraud. Sect. 217. 


Fraudulent Transfer 

The transfer of the business to a company may have been an act of 
bankruptcy if the vendor was insolvent at the time of the transfer, 
and in such ease the 1 runnier may be set aside as ugainst tin* trustee 
in bankruptcy of tire vendor. Rc Slobodinsky , Ex parte Moore , (1003) 
2 K. B. 517; Re Gohlburg, Ex parte Silver stone, (1012) 1 K. B. 384; Re 
David and Adlard, Ex parte Whinney, (1014) 2 K. B. 604. See also 
Gonvillcs Trustee v. Patent Caramel Co., (1012) 1 K. B. 590, where the 
sah* was by two partners, only one of whom was insolvent, but the 
other partner knew the circumstances; and see Re Fancy , (1923) 2 Oh 1, 
where a fraudulent agiccmcnt for a conveyance to a company was ^et 
aside under 13 Kliz. c. f), now sect. 172 of the Law of Property Act, 1025. 

Where a debenture was issued by a company to its managing dmrtor 
and principal shareholder, but was kept bark with a view to protecting 
the credit of the company while preferring the managing dinetoi to 
other creditors, the debenture was held not to la* a fraudulent assign¬ 
ment under tin* trial ule 13 Kliz. c. 5. Re Lloyds Furniture Palace, Ltd , 
(1025) Oh. 853. See now sect. 172 of the Law of Piopcity Act, J025, 
the language of whiili may have a wider operation than the statute 
13 Khz. c. 5, which it replaces; and as to fraudulent tiadmg generally, 
sec ]). 435, supra. 

Fraudulent transit rs or gifts, fraudulent connivances at executions 
ami fraudulent inducements to prisons to give credit to a company 
which is subsequently wound up are now misdemeanours. Sect. 273. 


Following Trust Property 

Property which can be identified as belonging to or held by the 
company in trust for other persons may be followed and recovered 
from the liquidator. Ixing Propeller , Ltd., (1926) Ch. at p. 595; Sinclair 
v. Brougham , (1014) A. C. 118; Re llallett's Estate, 13 Ch. 1). 696; Jas. 
Roscoe, Ltd. v. Winder , (1015) 1 Ch. 62; Rc Oat way, (1003) 2 Ch. 356; 
Re Sunning , (1895) 2 Cli. 133. Pm chase-money paid foT property 
which is not delivered may some! imes he recovered. Regent Finance, 
dc. Co., W. N. (1930) 84. 

Money fraudulently obtained may be followed into the banking 
account of a person who receives it without consideration. Banque 
Beige pour L'Etranger v. Hambrouck, (1921) 1 K. B. 321. 
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Misfeasance Claims 

It frequently happens that the promoters, directors, managers, or 
other officers of a company are accountable to it for money of the 
company misapplied by them or wrongfully received, or for which in 
their fiduciary character they are accountable to the company; or the 
directors may have been guilty of sumo negligence or misfeasance for 
which they are answerable to tlie company iu damages. In these 
cases the Companies Act, 1862, provided 111 sect. 165 a summary 
remedy by misfeasance proceedings. This section was replaced by 
sect. 10 of the Winding-up Art, 1890, which was wider in its scope 
than the older section. These sections have now been replaced by 
sect. 276 of the Act of 1929. Sub-sect. (1) runs as follows:— 

“(1) If m the course of winding up u company it appears that 
any person who has taken part in the formation or promotion of the 
company, or any past or presold director, manager, or liquidator, or 
any officer of the company, has misapplied or retained nr heroine 
liable or accountable lot any money or property of the company, or 
been guilty of any misfeasance or breach of trust in relation to the 
company, the (unit may, on the application of the official receiver, 
or of the liquidator, m of am cieditur or emit nbut my, examine into 
the conduct of the promoter, director, manager, liquidator, or officer, 
and compel lirm to repay or restore the money or property, or any part 
thereof respectively, with interect at such rate as the court thinks 
just, or to contribute such sum to the assets of the company by way of 
compensation m respect of 1 lie* misapplication, retainer, misfeasance, oi 
breach of irust as the court think'- just. 5 ’ 

It is the duty of the liquidator - ns pail ol his general duty of collecting 
the assets of the company- to proceed under this section against 
delinquent directors and others when he sees good ground for doing so, 
and from the commencement of the Companies .Act, 1862, the mis¬ 
feasance summons has been constant I) resorted to : for example, where 
directors have used the funds ol the company for objec ts not sanctioned 
by the company’s memorandum of association (Cutterm v. London 
and Suburban Building Society, 25 Q. B. II 485; Re Liverpool Household 
Stares, 59 L. J. Ch. 61G; Joint Stock Discount Co. v. Brown , L. It. 8 Eq. 
381; Hardy v. Metropolitan Land Co., L. It. 7 Oh. 427; Coats v. Crossland , 
20 T. L. It. 800); or paid dividends out of capital (Be Motional Funds 
Assurance Co., 10 Ch. D. 118; Flitcrofl’s case, 21 Ch. 1). 519; Re Sharpe, 
(1892) 1 Ch. 154; Moxham v. Grant , (1900) 1 Q. B. 88); or made secret 
profits (Hay*8 case , L. It. 10 Ch. 593; Carling's case, 1 Ch. D. 115; 
Pearson's case , 5 Ch. D. 336); or sold their own property to t he company. 
Re Cape Breton Co., 29 Ch. D. 795. Bankers of a conqiany are not 
officers within the section (Imperial Lard Co. of Marseilles , L. R. 10 
Eq. 298), nor primd fade is the company’s solicitor (Great Western 


Misfeasance 

claims. 

Rule 00 «/ uq. 
ofl929. 



438 


COMPANY LAW 


Deoeaaed 

dirootoi. 


Rule 72 
of 1929. 


Forest of Dean, 31 CL D. 496); but he may be when he doeB all the 
work for a fixed salary. Liberator Building Society , 71 L. T. 406. 

An auditor, if an “officer” of the company, may be proceeded 
against under this section. Kingston Cotton Mitts Co. (No. 2), (1896) 
2 CL 279; London and General Bank , (1895) 2 Ch. 166. But an 
accountant who is merely called in— jrro hoc vice— to audit the accounts 
of the company is not an “ officer.” Western Counties Steam Bakeries, 
(1897) 1 Ch. 617. No set-off is allowed on a proceeding under the 
section. An order for payment of money under the misfeasance 
section constitutes a “ final judgment ” within the meaning of the 
Bankruptcy Act, 1914, s. 1 (1) (g), and will found bankruptcy pro¬ 
ceedings (by way of bankruptcy notice) against the delinquent director 
or officer. Sect. 276 (3). An order for security for costs will not as a 
rule bo made. Strand Wood Co., (1904) 2 Ch. 1. 

The procedure under sect. 276 in the High Court is by summons 
in the winding up, under which an application must now be made to 
tbe Bogistiar for directions as to Points of Claim and Defence, Discovery, 
&c. When ready, the summons is set down in the witness list before 
the Winding-up Judge. Practice Notes, W. N. (1921) 356; W. N. 
(1922) 294. 

The procedure under this section in not applicable to every claim 
which the company may have against any of its officers. It is limited 
to claims in the nature of misfeasance or breach of trust in the per- 
foinuince of their duties. Re Etic, Ltd., (1928) Ch. 861. 

It has been held that misfeasance proceedings under sect. 276 will 
not he against the personal representatives of a deceased director. 
British Guardian Assurance Co., 14 Ch. D. 335, and that the estate of a 
deceased director was not liable as for a tort, except to the extent that 
he bad appioprialed funds or pioperty of the company and his estate 
had benefited. Peek v. Gurney , L. R 6 H. L. at pp. 392,393. But now, 
by the Law Reform (Miscellaneous Provisions) Act, 1934 (24 k 25 
Geo. 5, c. 41), on the death of any person all causes of action subsisting 
against him survive against his estate. Sect. 1. This provision 
would appear to increase the liability of the estate of the deceased 
director, but it does not, it is submitted, make the procedure under 
Beet. 276 apply to a deceased director. 


Examination before the Registrar 

For the purposes of misfeasance proceedings and to ascertain what 
assets are outstanding, the Court may, at the instance of the liquidator 
under sect. 214, summon before it any officer of the company or person 
known or suspected to have in his possession any of the property of 
the company, or supposed to be indebted to the company, or any 
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person whom the Court may deem capable of giving information con¬ 
cerning the promotion, formation, trade, dealings, affairs, or property 
of the company. This power can be exercised after the appointment 
of a provisional liquidator or a winding-up order (sect. 214), or, in case 
of a voluntary winding up, on an application under sect. 252. The 
jurisdiction of the Court to make the order is discretionary. Joseph 
Hargreaves, Ltd ., (1900) 1 Ch. 347. 

An order should not be made against a director for production of 
the company’s books, at any rate until after the examination has been 
held. Re Maville Hose , (1939) Ch. 32. 

The pendency nf an action by the liquidating company against an 
examinee or third party may be a ground for postponing the examina¬ 
tion. Re London and Northern Bank , Ex parte Archer , 85 L. T. 698; 
and see Re North Australian Territory Co., 45 Ch. I). 87. But otherwise 
pendency of civil proceedings m the same mall it is no excuse. Re 
Reliance Taxi-Cab (1912), 28 T. L. R. 529. 

The fact that questions might be put to the person to be examined, 
which he could refuse to answer on the ground (hat his answers might 
tend to incriminate him is not a ground for refusing an order. 
Repetition Engineering Service Ltd., 173 L. T. 75. 

The examination is held before the Registrar in winding up or an 
examiner of the Court. It is a strictly private proceeding, and, if a 
witness is attended by his solicitor, the Registrar or examiner may, as 
a condition of such solicitor being present, exact an undertaking from 
him not to use the information acquired for any other purpose than 
re-examinntion. Re London and Northern Bank; Haddock's case , 
(1902) 2 Ch, 73. Each deponent is, as a rule, entitled to see his own 
depositions for the purpose of interrogatories, but a special case must 
be made. Merchants' Fire Office , (1899) 1 Ch. 432. An examinee 
cannot refuse to answer any question unless it involves a question of 
privilege or is incriminating. He must give all the information he iB 
capable of giving. Re Otlo?/ian, W. N. (1867) 164. He must attend, 
although he lias not got the documents specified. Lcitner Electrical 
Co., 32 T. L. U. 474. Tin* examination may be ordered to be made in 
open Court, but this should not be done except in very exceptional 
circumstances. Re Property Insurance Co., (1914) 1 Ch. 775. As to 
public examination under sect. 216, sec below. 

Evidence on examination ran be used against the deponent (Re 
Hercules Insurance Co., L. R. 13 Eq. 566; Ex parte Hall, 19 Ch. D. 
at p. 583), e.g., on cross-examination of the deponent to contradict 
him, but depositions given by others cannot be used for this purpose. 
North Australian , <&c. Co. v. Goldshorough Mort & Co., (1893) 2 Ch. 381. 
Notice of intention to read the depositions should be given, but copies 
should not be served. Ex parte Hall , 19 Ch. D. p. 580. 
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Public Examination of Directors and Others 

In addition to the report of the official receiver—referred to above, 
p. 412—summarizing the statement of affairs and commenting on the 
hist or) of the company, the official receiver may present a further 
report stating the manner in which the company was formed and 
whelher, m his opinion, any fraud has been committed by any person 
m the promotion or formation of the company, or by any director or 
other officer of the company in relation to the company; and the Court 
may, after consideration of any such report, direct the persons im¬ 
plicated, or the directors, to attend before the Court and be publicly 
examined on oath. Sect. 210. This public examination was by the 
Act oi 1890 imported from bankiuptcy, but the analogy of a director 
and a bankrupt is not exact. The section (8 in the Act of 1890) was 
at first largely resorted to, but its operation was considerably curtailed 
by the decision of the House of Lords in Ex parte Barnes , (1896) A. C. 
146, and of the Court of Appeal in Civil, Naval and Military Outfitters, 
(1899) 1 Cb. 215, holding that no order for public examination of a 
particulai person can be made unless the official receiver expresses the 
opinion that such person had been guilty of fraud, and shows how Jie is 
connected with the facts. The time for applying to dischaigi an order 
for public examination is fourteen days fiom the service of the order. 
National Stores, (1899) 2 Ch. 773. Few examinations now take place 
under this jurisdiction. For all prac tical purposes of a winding up— 
as distinguished from the pillorying of delinquent directors before trial— 
the procedure under sect. 214 is quite sufficient. 

As to the control of the Court over questions to be put at a public 
examination, see Rc London and Globe Finance Co., 50 W. R. 253. 

A liquidator will not be ordered personally to pay the costs of a 
director-examinee who lias exculpated himself, unless the liquidator 
has accepled the position of a litigant (Tweddledk Co., (1910) 2 K. B. 
697); but the Court may order the person procuring the examination 
to pay the witnesses their costs. Appleton , French and Scrafton , Ltd,, 
(1905) 1 Ch. 749. 

Prosecution of Directors and Promoters 

The Court haB power under sect. 277 of the Act of 1929 to direct 
a prosecution of delinquent directors, managers, officers, or members 
of the company, and in a proper case will do so. London and Globe 
Finance Corporation , (1903) 1 Ch. 728. The Court also has power to 
direct the liquidator to prosecute. 
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Release of Liquidator 

This is provided for in sect. 197 of the Act of 1929, and Winding-up 
Rules, 1929, r. 202. 

See Company Precedents, P.irt 11., 15th ed., p. 712 el scq. 


Unclaimed or Undistributed Assets 

Sect. 285 of the Act of 1929, as amended by sect. 98 of the Aet of 
1947, makes special provision as to these. If undistributed for more 
than six months, they have to be paid into the Bank of England to the 
Companies Liquidation Account. The liquidators are bound to furnish 
accounts to the Board of Tiade, and there are stringent provisions for 
enforcing payment. See Company Precedents, Pari II., 15th ed., 
p. 323 et seq .; and In re Land Mortgage Bank of Florida, (1898) 1 Oh. 444. 


Staying Winding-up Proceedings 

Sect. 202 of the Act gives the Court a discretion, on the application 
of the liquidator or official reruner, or any creditor or contributory, 
to stay the proceedings undei a winding-up order. In exercising this 
discretion the Court will be guided by the analogy of bankruptcy in 
rescinding a receiving order—that is to saj, it will consider the interests 
of commercial morality and not merely the wishes of eieditors, and will 
refuse a stay if there is evidence ol misfeasance or of irregularities 
demanding investigation, lie Tdescriptor Syndicate , Lid., (1903) 
2 Cb. 174. A copy of the older staying proceedings must be produced 
by the company to the Registrar. Sect. 97 (1) ol the Aet of 1947. 


Dissolution of the Company 

When the affairs of the company have been completely wound up, 
the Court is, by sect. 221 of the Aet, to make an order that tin* company 
be dissolved from the date of such order, and the company is dissolved 
accordingly. Notice of the order is to be communicated by the 
liquidator to the Registrar within fourteen days, and the Registrar is to 
make a minute of the order. 

Under the old practice, it was the usual course, when a winding up 
was completed, to make an order for dissolution and for the destruction 
of the books, but, of late years, such orders have been less commonly 
made. Sec Company Precedents, Part II., 15th ed., p. 723. 

Upon dissolution, all the property of the company now vests in the 
Crown as bom vacantia. See sect. 296 of I lie Aet of 1929 as amended by 
sect. 99 of 1947. This includes an equity of redemption to leasehold 
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property. Re Wells; Swinburne-Hanham v. Howard , (1933) Ch. 29. 
The Act of 1908 contained no such provision, and accordingly the real 
assets reverted to the donors or their heirs (Co. Litt. 23 b), leases 
determined (Hastings Corporation v. Letton, (1908) 1 K. B. 378), and 
only personal assets vested in the Crown as fxma vacantia. Re 
Higginson, tfc., Ex ^mrte Att.-Gen (1899) 1 Q. B. 329. By sect. 100 
of the Act of 1947 the Crown may disclaim such property by notice 
signed by the Treasury Solicitor. 

Sect. 296 does not apply to property held on trust, and where a 
company which holds property in trust is dissolved, a vesting order 
may be made. See Re General Accident Corp (1904) 1 Ch. 147; Re 
Richard Mills & Co., Smith v. The Co ., W. N. (1905) 36; In re No. 9, 
Borncre Road, (1906) 1 Ch. 359; Re Dutton's Patent , W. N. (1923) 64. 

The dissolution may within two years be declared to have been 
void. Sect. 294. Property which has vested in the Crown as bona 
vacantia on dissolution re-vests or remains vested in the company if 
the order is made. Re C. W. Dixon , Ltd., (1947) Ch. 251, and see Re 
Hendersons Nigel , Ltd., W. N. (1911) 159 (undistributed assets, 
the Crown not claiming them as bona vacantia). 

An order may be made after the expiration of two years, if the 
application is made within two years. Re Scad , Ltd., (1941) Ch. 386. 

An order of the Court declaring the dissolution to have been void 
does not render valid proceedings taken against the company after 
its dissolution and before the date of the order. Morris v. Harris, 
(1927) A. C. 252. 

A company some of whose shares were held by the dissolved company 
was held to be “a person interested ” under the Act for the purpose 
of enforcing a call on the shares. Re Spottiswoode, Dixon and Hunting, 
Ltd., (1912) 1 Ch. 410. 



CHAPTER XLI 

VOLUNTARY WINDING UP 


Op the companies which come to be wound up, by far t he larger number 
—about 90 per cent.—arc wound up voluntarily; and this is in accord¬ 
ance with the Companies Acts, which contemplate voluntary winding up 
as the normal mode of liquidation. Unregistered companies cannot 
wind up voluntarily under the Act, but they can register under Part VII. 
of the Act (Southall v. British Mutual Life Assurance Society , L. R. 6 Oh. 
App. 614), and then wind up voluntarily. The proceedings in a voluntary 
winding up are now subject to many statutory and official regulations 
—as will be seen below—from which they were formerly exempt, 
and if the articles of association contain provisions restricting the 
rights of aliens, a rcsolut ion for voluntary winding up will be void 
unless sanctioned in writing by the Board of Trade. Voluntary 
winding up is initiated by a resolution of the shareholders. See 
sect. 225. This may be either a special resolution, defined by sect. 117, 
resolving that the company be wound up voluntarily, or an extra¬ 
ordinary resolution to the effect that it has been proved to the satisfac¬ 
tion of the shareholders that the company cannot, by reason of its 
liabilities , continue its business, and that it is advisable to wind up the 
same. Of these two the extraordinary resolution is the mon* convenient, 
as being rather the quicker, where the company is insolvent and being 
pressed by creditors; but it is inapplicable wh<»re the company desires 
to wind up for reasons other than inability to carry on its business by 
reason of its liabilities, e.g ., with a view to reconstruction; lienee, m 
these cases the special resolution must be resorted to. In either case 
the commencement of the winding up dates from the passing ol the 
resolution. Sec sect. 227 of the Act. Proper notices must be given, 
otherwise the resolution will not be valid. Thus a resolution for 
voluntary winding up is not valid if passed at an extraordinary general 
meeting convened by the secretary on his own initiative without the 
authority of the board of directors. In re Haycrafl Gold Reduction, (fee. 
Co., (1900) 2 Ch. 230; Re State of Wyoming Syndicate Aim) 2 Ch 431. 
As to the proceedings at the meetings, see Company Precedents, Part II., 
15th ed., p. 756 et seq . The icsolution, when passed, must be advertised 
in the Gazette within seven days. There are penalties for default. See 
sect. 226 of the Act, as amended by sect. 97 (3) of the Act of 1947. 

A resolution to wind up voluntarily is not necessarily invalid because 
it is followed by other resolutions which are ultra vires. Thomson v. 
Henderson Transvaal Estates , (1908) 1 Ch. 765. 
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After commencement of a voluntary winding up the company is to 
cease to carry on its business, except so far as may be required for the 
beneficial winding up thereof, but the corporate powers are 1o continue 
until dissolution. Sect. 228. A liquidator iB to be appointed, and 
with his appointment the directors’ powers are to cease. He can 
be appointed as soon as the resolution for winding up bus been passed 
even without notice. BethelJ v. Trench Tubeless Tyre Co., (1900) 
1 Hi. 408. 

The Art of 1907 contained provisions for calling a meeting of creditor 
by the liquidator within seven days after liis appointment to consider 
the question of appointing another liquidator and other matters. This 
wa*< re-enact eel by sect. 188 of the Ad of 1908. Tt was found, however, 
that, in the ease of a solvent company, a meeting of creditors was 
unnecessary, and in the ease of an insolvent company it was incon¬ 
venient for a liquidator to be appointed by the shareholders and to 
continue in office for several days before the creditors acre consulted, 
and the Act of 1929 now jopeals sort. J88 and contains provisions tor 
calling a meeting of creditors contemporaneously with the resolutions 
for winding up, except where the company is thought to be* solvent 

In tin cast of a sol \ cut company, by s<ei. 280 a majority o( the 
dneelois may make and tile a statutory declaration to the effect tint 
they lnve made a full inquiry into the affairs of the company, and 
having so done, have formed the opinion that the company will 
be able to pay its debts in full within a period not exceeding twelve 
months from the commencement of t he winding up. By sect. 94 of the 
Acl of 1947, a declaration has no effect unless it is made within live 
weeks preceding the resolution to wind up and must contain a statement 
ol the company's assets and liabilities. Sect. 230 is amended in some 
details as to the dale of the meeting of directors, and any director 
making a declaration without having reasonable grounds for the opinion 
that the company will be able to pay its debts in full within the time 
specified in the declaration is made liable to a fine or imprisonment or 
both. (Sect. 94 (2) of 1947.) 

Ity the same section, sect. 94 (3),if in a members’ voluntary winding up 
the liquidator is of the opinion that the company will not be able to pay 
its debts in full within the period stated, he must summon a meeting of 
creditors and lay before the meeting a statement of the assets and 
liabilities of the company, and thereafter sects. 244 and 245 of the Act 
of 1929 are to apply. After the passing of the Act of 1929, directors 
sometimes made a declaration without any real justification. This 
sometimes led to serious inconvenience or worse where the company 
afterwards turned out to be insolvent. This amendment is intended 
to put an end to such practices. A declaration does not prevent a winding 
up by the Court, but it may delay the proper protection of the rights 
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of the creditors. A declaration of solvency results in' “ a members' 
voluntary winding up." 

Members 1 Voluntary Winding up 

Tiie company in general meeting appoint# a liquidator and fixes Appointment 
lus remuneration. On 1 ho appointment all the powers of the diiectors ofuquidator, 
cease, except so far as the company in genera' meeting or the liquidator 
sanct urn 1 heir eont inuanoe. Sect. 232. 

It a vacancy occurs, the company in general meeting may fill the 
vacancy. Any contributories can call the meeting. Sect. 233. 

If the winding up continues foi more than one year, the liquidator Acoounta. 
must summon a general meeting of the company at the end of the 
first year and each successive year md lay before the meeting an 
account. Sect. 235. 

When the company’s affairs are lully wound up, the liquidator involution 
must make up a final account and call a general meeting of t he company, of oom P an y- 
which must he advertised in the Gazette. Within a week aftei the 
meet mg the liquidator must send 1 he Registrar a copy of the accounts 
and make a return of the holding of the meeting. The Registrar 
j clusters the accounts and returns, and at the end of three months 
hom the date of registration the eompany is dissolved. Sect. 23t>. 


Creditors' Voluntary Winding up 

In any ease* where the declaration of solvency has not been made, Meeting of 
I he company must rail a meeting of !be creditors for the same <lu\ as, creditor* 
oi on the next day after, the meeting at which the resolution for voluntary 
winding up is to he proposed. The meeting must be advertised in the 
Gazette , and the directors must lay before the meeting of the creditors 
a statement of the position of the companv with a list of its creditors, 
ijml there are penalties in default. Sect. 238, 

The creditors and the company may eaeli nominate a liquidator, Appointment 
but the nomination of the creditors will prevail, subject to an application °f liquidator* 
to t he Court. Sect. 239; and see Re Karamelli and Barnett , Ltd ., (1917) 

1 Ch. 203, wline a liquidator who was also receiver for the debenture 
holders was removed at the instance of the creditors (under sect. 188 of 
1908). 

The creditors at their meeting may appoint a committee of inspection, Committee of 
and the company may appoint not more t ban five persons to be members “wpection. 
of the committee, subject to the power of the creditors to disapprove 
of any persons so appointed. Sect. 240. 

The committee of inspection or the creditors may sanction the 
remuneration of the liquidator, and, on the appointment of the 
liquidator, all the powers of the directors ccuhc, except so far as the 
committee of inspection or the creditors sanction their continuance. 
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In case of a vacancy, the creditors may fill up the vacancy. Sect. 242. 

The powers of sect. 234 (sale of the undertaking for shares) cannot 
be exercised except with the sanction of the Court or the committee 
of inspection. Sect. 243. 

If the winding up continues more than a year, the liquidator must 
summon a general meeting of the company and a meeting of the 
creditors at the end of the first year and of each successive year and 
lay before the meetings an account. Sect. 244. 

When the affairs of the company are fully wound up, the liquidator 
must make up an account and call a meeting of the company and the 
creditors, which must be advertised in the Qazcttc , and lay the account 
before the meetings. Within a week after the meetings, the liquidator 
must send to the Registrar a copy of the account and a return which 
will be registered, and on the expiration of Ihree months from the 
registration the company is dissolved. Sect. 245. 

The liquidator must, within fourteen days of his appointment, publish 
it in the Gazette and deliver to the Registiar of Companies notice of his 
appointment in the form prescribed by the Board of Tiado. Sect. 250, 
as amended by sect. 97 (3) of the Act of J947. 


Powers and Duties of Liquidators in Voluntary Winding up 

The liquidator is appointed by the members or creditors. See p. 445, 
sujrra. 

The following is an alphabetical list of his powers and duties. 

Accounts and Books 

A voluntary liquidator muRt keep proper books of account, allowing 
all receipts and payments made by him in the course of the liquidation. 
He may take as a guide Rules 169 to 179, as to the books to lie kept by 
liquidators in a winding up by the Court. He should also keep a diary 
or minute-book, containing notes of all his transactions and negotiations, 
and books showing the dates at which all notices to creditors and 
shareholders are sent out and posted, and by whom the same were 
posted. Such last -mentioned persons should initial the entries or 
the summaiy thereof, so that, if it becomes necessary to make an 
affidavit as to the service of nny notice or circular, the person who 
directed the notice and posted it may be able to swear to the facts after 
refreshing his memory by referring to the book. 

Actions 

The liquidator can without any sanction (sect. 248 (1) (b)) bring or 
defend any action or other legal proceeding in the name and on behalf 
of the company, Sect. 191 (1) (a). 
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If there is a committee of inspection, he should, however, as a rule, 
obtain their consent. If there is none, it is safer in a case of any doubt 
to apply for liberty to commence proceedings, and, if there is a doubt 
whether the assets will be sufficient, the liquidator should obtain an 
indemnity in respect of his costs from the shareholders or creditors. 
See further, Company Precedents, Part II., 15th ed., pp. 257 and 207 
to 269. 


Appeals from Liquidator 

Rule 106, which gives a contributory or creditor who is dissatisfied 
with any decision of the liquidator in respect- of a proof power to apply 
to the Court, applies to a voluntary liquidator; but the time limit 
fixed by that rule does not apply. 

Application should be made by summons in Chambers. Rule 5 (3). 
And see Company Precedents, Part II., 15th ed., p. 257. 

Applications to the Court 

It docs not necessarily follow that, because a company is in course 
ol voluntary winding up, any application will have to be made to the 
Court; but an application may become necessary, r.g for the purpose 
of restraining actions against the company, or fixing the liquidator’s 
remuneration, or for examination of dilectors, or misfeasance pro¬ 
ceedings. Sect. 252 enables the Court to determine “any question” 
arising in the voluntary winding up, and the powers of the section 
have been liberally construed, though it is doubtful whether the Courl 
has jurisdiction under sect. 252 to set aside a contract, and it it has 
such jurisdiction, the jurisdiction is discretionary' Cevfrifugal Bvttcr 
Co ., (J9J3) 1 Ch. 188. A creditor has under the seel ion the same 
power of applying to the Court as the liquidator oi a contributory. 
See further, Company Precedents, Part II., 151 h ed., p. 782 et seq. 

Arrangements 

Sett. 251 enables arrangement to be made between a company m 
voluntary liquidation and its creditois, subject to appeal; but the 
operation of this section is limited In eases where the voluntary liquida¬ 
tion is to continue (Be Cowtal Badio, Ltd.. (1932) 2 Ch. 66), and the 
power given by sect, 153 can, in most cases, be more readily and 
effectually exercised for this purpose. 

Board of Trade 

The voluntary liquidator is not subject to the control of the Board 
of Trade as in the ease of a winding up by the Court, except as 1o such 
matters hr investments (see Rule 171) and payment into the Companies 
Liquidation account of moneys representing unclaimed or undistributed 
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assets. Sect. 285. The power of t be Board of Trade to issue orders and 
regulations under Rule 1 221 appears to apply to voluntary winding up. 

Books 

S(»e Accounts, supra , and Possession of Books and Assets, infra. 

Borrowing 

Under sects. 191 (2) (c) and 248 (1) (b), the liquidator has power 
to raise upon the security of the assets of the company from time to 
time any required sum or sums of money, e.g., by mortgage of land, 
or of a call made by the liquidator or of a debt due to the company, 
or a claim which the liquidator has for misfeasance against a director. 
Sometimes it is expedient to obtain the sanction of the Court to niising 
money; but a liquidator cannot raise money in priority to the company's 
mortgages or oilier incumbrances even with the sanction of the Court. 

For orders of Court sanctioning borrowing, see Company Precedents, 
Part II . 15th ed.. Chap. XXV1U 


Calls 

When the liquidator has settled the list of contributories lie will 
proceed forthwith to make a call on the contributories so far as may be 
necessary. Where there is a considerable amount to lie railed up, hr 
muy think it best to call it up by degrees; but where it is clear that 
the whole amount will have to he called up, he should, as a general 
rule, make a call of the full amount unpaid on tho shares held by the 
contributories, and send out notices accordingly. 

Sometimes the liquidator, before making a call, sends out notice that 
he proposes to make a call, and fixes a tune and place at which he will 
consider the mailer. He can then within the time mentioned consider 
any objection!) made. A call, if and when the liquidator determines 
to make it, will be made by instrument in writing under his hand, and 
notice of the making of the call should forthwith lie sent to the con¬ 
tributories. Those contributories who do not pay should he given 
further notice that unless they pay forthwith the liquidator will apply 
to the Court. Subsequently the liquidator should apply by summons 
to the Court for an order against all defaulting contributories, com¬ 
pelling them to pay the amount due with interest. 

If the amount recoverable lroni the contributories settled on the A. 
list will not suffice to pay the debts and costs of winding up, it will 
be necessary to settle the B. list of contributories. This will include 
those persons who ceased within one year before the commencement 
of the winding up to be member* and their representatives. See 
Company Precedents, Part II., Chap. XXXVIII. 
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A general meeting, under sect. 248 (1) (e), may appoint, directors and 
sanction their making calls. Ladd's case , (1893) 3 Ch. 450. A call 
may be made in pursuance of an agreement to amalgamate (New 
Zealand Gold , Ac. Co. v. Peacock (1894) 1 Q. B. 622): or in pursuance 
of an agreement for the sale of the assets to another company. Bank 
of South Australia (2), (1895) 1 Oh. 578. 

Carrying on Business 

One, of the powers which the liquidator may exercise without the 
sanction of the Court is “to curry on the business of the coni]tuny so 
far as may he necessary for tie* beneficial winding-up thereof.*' 
Scots. 191 (1) (b) and 248 (1) (b). This power must be exercised with 
caution and under advice; but the cairying on of the business will be 
held to be justified if the liquidator bond fide and reasonably forms the 
opinion that the carrying on of the business is necessary for the beneficial 
winding up of the company, even though he was mistaken lie Great 
Eastern Electric Co., Ltd., (1941) Oh. 211. 

If the liquidator is in doubt ns to the advisability of carrying on 
the business, if is desirable to get the sanction of the Court to carry 
if on. The Court in giving lea\e to carry on business usually imposes 
some limit - e.rj., that the business may be carried on for a pmod, 
say three or six months- and if the liquidator [imposes to carry on 
the business for longer than that, or even as long, he should certainly 
go to tin* Court or to the creditors. Where the liquidator rallies 
on the business, be can do all 1 hours reasonably necessary fm carrying 
it on, and accordingly he ran buy and sell and make rontiacts, and 
draw, accept, and endorse bills of exchange. All debts and liabilities 
incurred in the course of carrying on the business -being in the nature 
of salvage - will rank for payment in piiontv to 1 lie geneial debt.*- and 
liabilities of the company. Ill carrying on the business the liquidator 
is not primd facie liable on the contracts which he makes (Stead, Hazel A 
Co. v. Cooper, (1933) l K. B. 840); but lu* should be careful to act 
in flic name of the company, and to disclose the fact that the company 
is in liquidation, so that no one mas he mhled. 

Anv application to the Court should be made by originating summons 
under sect. 252, supra. For orders giving liberty to carry on business, 
see Company Precedents, Part II., Chap. XXVI. 

Committee of Inspection 

There is no committee of inspection in a members 1 ’ voluntary winding 
up; but the creditors at their meeting in case of a creditors' voluntary 
winding up may appoint a committee of inspection. If so, sect. 199 
except sub-sect. (1) applies. See sect. 240 (2) and p. 416, supra. 

29 
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Companies Liquidation Account 

See Undistributed Assets , infra. 

Compromises 

A compromise may be made, with the sanction of the company in a 
momb< rs* voluntary winding up, or in a creditors* voluntary winding up 
of the roinmiltee of inspection under Beet, 248, or of the Court, under 
sect. 252. 

For example, a compromise may be arranged if a contributory 
cannot pay the full amount of a call made on him, or if a debtor to the 
company cannot pay the whole of his debt to the company, or if the 
company lias claims against anyone for breach of contract or mis¬ 
feasance, which it is considered safer to compromise. 

Where a compromise is proposed, the liquidator sometimes makes 
a provisional agreement for compromise, and then calls a meeting or 
applies to the Court to sanction the same. If the Court is asked to 
sanction a compromise, evidence lliat the compromise is beneficial 
must be forthcoming. 

Tn the case of a compromise with a contributory, the liquidator 
after taking out the summons for liberly to compromiBe, generally 
requires the contributory to make an affidavit as to liis means, and, if 
necessary, cross-examinee him on it. See Company Precedents, 
Part II., Chap. XLVI. 


Contributories 

The voluntary liquidator may exercise the power of the Court 
under the Act of settling a list of contributories and of making calls. 
See p. 418 et scq., supra. The list of contributories is primd fade 
evidence of tin* liability of the persons named therein as contributories. 
See sect. 218 (1) (e) and (d) f and sects. 158, 1G0 (2) and 203. 

Costs 

All costs, charges and expenses properly incurred in the voluntary 
winding up, including the remuneration of the liquidator, are payable 
out of the assets of the company in priority to all other claims. 
Sect. 254. This may include costs incurred between the date of a 
resolution to wind up and the date of a compulsory order. Re William 
Adler d Co., (1935) 1 Ch. 138. 

As the costs of winding up form a first charge, the liquidator can 
from time to time make payments of these on account. In most cases 
the liquidator pays the solicitor’s bill without taxation, but he may at 
any time be called on to bring in his account, and if he has overpaid the 
solicitor, may be held responsible for the difference. Accordingly, in 
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some cases the solicitor gives the liquidator an undertaking that, if he 
should at any time be disallowed any part of the bill, the amount shall 
he refunded. Occasionally the parties think it more prudent to get the 
bill taxed before payment. In order to obtain taxation, a summons 
should be taken out under sect. 252. The liquidator lb not personally 
responsible to his solicitor for the costs of the winding up. The 
solicitor looks to the assets for payment. Trueman's Estate (1872), 
L. R. 14 Eq. 278; In re Massey (1870), L. R, 9 Eq. 307; Re Anglo - 
Moravian, dec. Rail CoEx parte Watkin (1875), 1 Ch. D. 130, 136. 

The liquidator’s costs have no priority over secured creditors of the 
company except so far as the liquidator’s costs are costs of preservation 
or realization, of which the secured creditor has had the benefit. Regent's 
Canal Ironworks Co., Ex parte Grisscll, 3 Ch. 1). 411; conf. Re Anglo - 
Austrian Printing , <&c. Union , (1895) 2 Ch. 891. A. solicitor employed 
by the company is entitled to Ins solicitor and client costs, if the company 
is solvent, Re C. B. & M. (Tailors), Ltd., (1932) 1 Ch. 17. 

The company’s sohcilor has a lien for costs of recovering a fund by 
proceedings taken befoic the voluntary liquidation. Meter Cabs , Ltd., 
(1911) 2 Ch. 557. 


Creditors 

The rights and remedies of the creditors are the same as in a winding 
up by the Court. See p, 420 et scq., supra. 


Disclaimer 

Sect. 267 applies to a voluntary winding up See p. 415, supra. 

Duty of Liquidator to Creditors 

A liquidator is, in some respects, a trustee for the creditors; but 
lie is not a trustee for each individual creditor. Knowles v. Scott, 
(1891) 1 Ch. 717. lie may be liable for negligence if lie does not 
properly perform his statutory duties. In Pulsford v. Devenish, 
(1903) 2 Ch. 625, Farwcll, J., strongly emphasized the duty of a 
liquidator in regard to the payment of creditors of flu* eompany. It 
is not enough for him, the learned judge held, to advertise for creditors; 
he must write to any creditors of whose existence he knows, and who 
have not sent in claims, and ask them if Ihey have claims. If the 
liquidator fails to perform his statutory duty and this company is 
dissolved, so that the creditor loses his remedy against it, tho liquidator 
is personally liable to the creditor in damages; and if the liquidator by 
mistake pays money to a person who claims to be a creditor, but iB held 
to have no legal claim against the company, the liquidator may be 
made liable for misfeasance under sect. 276 (replacing sect. 215 of 1908). 

29 (2; 
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Windsor Steam Coal Co., (1929) 1 Ch. 151. So, where a company, 
liable as lessee for rent under a lease, assigned the lease, and the liquidator 
distributed the assets without making provision for the contingent 
liability of the company for lent, he was held liable to the lessors. 
James Smith & Sons {Norwood), Ltd. v. Goodman , (1936) Ch. 216. 
The Court has, however, a discretion as to the amount which the 
liquidator will be ordered to pay. Re Home and Colonial Insurance Co., 
(1930) 1 Ch. 102. 


Examinations 

Public examination cannot take place in a vulunlaiy liquidation, as 
sect. 216 only applies where the official receiver has made a report. 
Private examinations can, however, (uke place. See Private 
Examinations, infra. 


Investments 

The liquidator should mv<s( any substantial cash balances in his 
hands and in the disc of n creditors’ \olimt,nv winding up the com¬ 
mittee of inspection nmv sign u certificate and request, it they think 
that there are funds lcquirmg investment, and the liquidator must 
transmit the certificate and request to the Hoard of Trade. Hide 171 (I). 

A similar request and certificate are sent if the commitlee of inspec¬ 
tion think Hurt any securities should be sold. If there is no committee, 
or m a members’ voluntary winding up, the liquidator sends to the 
Board of Trade a certificate ol the facts and a request, when* lie desires 
any investment or sale affecting balances m the Companies Liquidation 
account. See sect. 302. 


Landlords 

The* same rules as ro the liability of the liquidator to rent, Ac. upply 
as in the ease of a winding up by the Court. See p. 427, supra. A 
landlord may prove for damages for breach of a covenant not to assign. 
Cohen v. Popular Restaurants , (1917) 1 K. B. 480. 

Litigation 

See Actions, supra. 

Meetings of Members and Creditors 

As to the meetings of the company or the creditors which must be 
called by the liquidator, see p. 445, supra. 

The liquidator does not often require to summon meetings to pass 
special or extraordinary resolutions, but cases sometimes arise, e.g., 
where it is desirable to sell the whole or part of the undertaking in 
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consideration of shares in a new company, in which case a special resolu¬ 
tion is required by sect. 234. Again, where the liquidator requires 
to make a compromise or arrangement, an extraordinary resolution 
may be requisite under sect. 19] (]). 

A vacancy in the office of liquidator may, m a members' voluntary 
winding up, be filled up under sect. 233 by simple resolution of a general 
meeting, and in a creditors’ winding up, under sect. 242, by the creditors. 

A meeting called under sect. 232 (2) in a members' voluntary winding 
up may appoint directors and sanction the exercise by them of the 
power of enforcing calls, and selling, transferring, and forfeiting shares 
under the articles. Ladd's case , (1893) 3 Oh. 450. 

When summoning a meeting, the liquidator should send out the notice 
to the registered addresses of 1 lie members or contributories, or to 
their last-known places of abode, and should state in the notice the 
object for which the meeting is convened. 

The Act makes express provision for the calling of the first meeting 
of creditors under sect. 238, and under sect. 214, for the calling of 
annual meetings to explain the position of affairs: it is usual to call 
special meetings when the liquidator desires to consult the creditors 
as to some important step in the liquidation, e.g., a sale or composition 
or a proposal for reconstruction. 

In addition to the above the Court can, by the joint operation 
of sects. 288 and 252 of the Act, at any time direct meetings of creditors 
or contributories to be held for the purpose of ascertaining their wishes 
as to any matter. 


Misfeasance 

One of a voluntary liquidator's most important duties is to look into 
the affairs of the company and ascertain whether any misfeasance, 
fraudulent preference, or breach of trust lias been committed by any of 
its officers, and if necessary he must take proceedings in respect thereof. 
The matter is dealt with in sect 276, which is applicable to voluntary 
as well as to compulsory liquidations. See Company Precedents, 
Part II., Chap. XLTV. 


Official Receiver 

The requirements as to information to be given to the official 
rticeiver only apply to a winding up by the Court. If it is necessary 
for the liquidator to exercise any poweis which cannot be exercised 
except under a winding up by the Court, or with the intervention of the 
official receiver, the official receiver can apply to the Court for a 
winding-up order. Sect. 170 (2); Re 1897 .Jubilee Sites Syndicate , (1899) 
2 Ch. 204. 
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Possession of Books and Assets 

The liquidator in a voluntary winding up is not an officer of the 
Court (Rule 76); but, subject to this, his position as regards taking 
possession of the assets is the same as in the case of a winding up by 
the Court. 

The liquidator should at once take possession of the books, deeds, 
and documents of the company, and ascertain by inquiry the where¬ 
abouts of any which are missing and apply for the delivery thereof. 
He should also with all convenient speed obtain possession of the assets 
of the company, but, of course, there are some assets of which physical 
possession cannot be obtained, e.g. t book debts owing to the company 
and property of the company in possession of mortgagees or a receiver. 
In these cases the liquidator should perfect his title as far as possible, 
by giving notice to the debtors or to the mortgagees or receiver, as the 
ease may be. 

Where a solicitor or other person is in possession of books or docu¬ 
ments, and claims a lion or charge thereon for money due, the validity 
of the lien ot charge should at once be examined into, and if it appears 
that the hen or charge is valid and off* rtive, and the books or documents 
are wanted, an arrangement should be made to obtain delivery on some 
reasonable terms, r.g. t that the amount of the litn or charge shall be 
paid oil out of the first available assets coming into the hands ol the 
liquidator. The liquidator may, however, consider it expedient to 
raise the requisite funds and discharge the lien. If the lien is by a 
solicitor for a bill of costs, he should be required to send in such bill, 
and it may bn expedient to have it taxi'd, and in some cases it may be 
desirable to obtain delivery before taxation. This can generally be 
obtained if the liquidator is prepared to pay the amount claimed into 
Court. 

There arc some books and documents upon which the company 
cannot give a lien or charge, c.g. t the register of members, the register 
of mortgages, and any documents which the regulations expressly 
provide arc to be kept at the office of the* company. Capital Fire 
Insurance Association (1883), 24 Ch. D. 408; Rapid Road Transit Co. f 
(1909) 1 Ch. 9G. Where a lien is claimed on sucli books, the liquidator 
should press for delivery. 

Whore the books or assets arc in the possession of a contributory, 
trustee, receiver, banker, or agent or officer of the company, the 
liquidator may apply to the Court under sect. 252 for an order under 
sect. 204, to deliver up the Bame. 

When the company holds leaseholds and is insolvent, and its interest 
in the leaseholds is worthless, by reason of their being held at a very 
high rent, or being subject to onerous covenants or heavy mortgages, 
there is danger in taking possession, because the landlord may become 
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entitled to claim payment m full for rent accrued during the liquidation, 
and recover the full amount required to repair the promises under a 
covenant to repair, whilst the liquidator may derive little or no benefit 
from keeping on the premises. WheTcas, if the liquidator does not take 
possession and does not keep on the promises for the purposes of the 
liquidation, the landlord can only prove and take his dividend pan passu 
with other creditors. See p 428, supra. 

Powers of Liquidator 

The powers of a liquidator in u voluntary winding up are dehued by 
sect. 248 as follows - — 

248.—(1) Tbo liquidator may— 

(a) m the ease of a members 1 voluntary winding up, with the 

sanction of an extraordinary resolution of tin company, and, 
in tin ease of a creditors’ \uluntary winding up, with the 
sanction of either tin court or the committee of inspection, 
< xercise any of the powers given by paragraphs (d), («») and 
(f) of sub-section (1) of section 191 to a liquidator in a 
winding up by the court. 

These are 

(d) to pay anv classes of creditors in full, 

(e) and (f) to make compromises. See Chap XLVI, sitpiu 

(b) without sanction, exercise any of the other poy<rs given hy 

tin A<t to the liquidator m a winding up by the court, 

(c) exercise the power of th( court under the Act of settling a list 

of contributories, 

(d) exercise flit power of tin court of making c rills 

(e) summon general meetings ol tin company for tin purpose of 

obtaining the sanction of the company by special or 
extraordinary resolution or for any other purpose lie may 
think fit. 

(2) The liquidator shall pay the debts of the company and shall 
adjust the rights of the contributories among llumsdxes. 

(3) When several liquidators are appointed, any power given by tins 
Aft may be exercised by sueli one or more of them as may be determined 
at the time of their appointment, or, in default of such determination, 
by any number not less than two. 


The liquidator can, under sect. 214 of the Act, have directors and 
contributories and other persons examined as to the affairs of the 
company. The application is by originating summons under sect. 252 
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for liberty to examine, and then the directors or other persons to be 
examined will be directed by the Court to appear and will have to 
answer on oath. 

In the High Court, the examination is to be held in Court or Chambers, 
as the Court directs. Rule 5. 

See further as to such examination, Company Precedents, Part II., 
Chap. XLll. 

Proof of Debts 

It is not neecHsary lor the liquidator in a voluntary winding up to 
require the creditors to prove their debts. Huh* 89 does not apply. 

But rule 101 applies to every winding up and the liquidator should 
therefore give notices and advertise as there required. 

Prosecution of Directors 

The voluntary liquidators, with the previous sanction of the Court, 
may prosecute delinquent directors, and all expenses properly incurred 
in such prosecution arc payable out of the assets of the company in 
priority to all other liabilities. See sect. 277. 

Purchase of property by Liquidator 

A liquidator cannot himself purchase any property of the company 
except by leave of the Court. Rule 159. 

Rates and Taxes 

The position of the voluntary liquidator is the same as that of the 
liquidator in a winding up by the Court as regards the preferential 
payment of rates and taxes. Nee p. 425 vt srq., supra. 

Release 

Sect. 197, winch enables a liquidator to apply to the Board of Trade 
for Ins release, only applies to a winding up bv the Court. See Pulsford 
v. Dvvenitth , (1905) 2 Cli. at p. 055. 200 (2) and the Ninth Schedule 

to the Act. 


Removal and Filling Vacancies 

Sect. 249.—(1) If from any cause whatever there is no liquidator 
acting, the court may appoint a liquidator. 

(2) The court may on cause shown remove a liquidator and appoint 
another liquidator. 

The Court may appoint, under sect. 249, either on the removal or 
retirement of a liquidator (Sheppey Portland Co., W. N. (1892) 184), 
and in any other case where due cause is shown, c.g., when an additional 
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liquidator is required. The appointment may be made on the applica¬ 
tion of the existing liquidator. Sunlight Ineandesoent Gas Lamp Co., 
(1900) 2 Ch. 728. 

As to the principles on which the Court acts in removing a liquidator, 
see Sir John Moore Co., 12 Ch. D. 326; Re Adam Eyton , 36 Ch. D. 299; 
Amalgamated Properties of Rhodesia , Ltd., 30 T. L. R. 405 (application 
refused where the ground of application was that the liquidator was 
not independent, but the directors whose conduct was impeached had 
ceased to be directors, and there was no support for the application), 
and Rubber and Produce Investment Trust , (1915) 1 Ch. 382 (an applica¬ 
tion granted Where a company, thought to be solvent, proved to be 
insolvent, and liquidator disregarded wishes of the creditors). 

Misconduct will justify removal, and so may the existence of interests 
or connections which may be in conflict, or may be likely to interfere 
with the performance of his duties (see Ckarterland Goldfields, 20 T. L. R. 
132 (where the liquidator had intimate business relations with the 
directors), and KarameUi and Barnett, Ltd , (1917) 1 Oh. 203 (where, 
however, the application was under sect. 188 of 1908)); and the fact 
that removal will, in the opinion of the Court, be for the benefit of 
the winding up will amount to “due cause shown”; but immoral 
conduct is insulliciont as a ground for removal. Urmton Grange 
Steamship Co., 17 T. L. K. 553. 

When the company is insolvent, the Court should be asked to fill up 
any vacancy. 

If three or more liquidators are up pointed, ami one dies, it is appre¬ 
hended that the continuing liquidators (being two or more) may act 
notwithstanding the vacancy. 


Remuneration 

In a members’ voluntary winding up the remuneration of the 
liquidator may be fixed by the company in general meeting. Sect. 232. 
Rut in a creditors’ voluntary winding up it may lie fixed by the com¬ 
mittee of inspection, or, if there is none, bv 1 ho creditors. Sect. 241. 

By sect. 25-1, the remuneration is included among the costs payable 
out of the assets of the company in priority to all other claims. Some¬ 
times the remuneration is fixed at the meeting at which the liquidator is 
appointed. More commonly nothing is said about remuneration at 
the meeting at which the liquidator is appointed. The matter is left 
open, and later on the remuneration is fixed by a general mooting or by 
the Court, on the application of the liquidator or some other party 
interested. Sometimes the liquidator takes such remuneration as he 
considers proper, and then at the final meeting the accounts are passed 
including the appropriation of this remuneration. 
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Where an application to the Court is made for the purpose of fixing 
the remuneration, the Court considers the circumstances of the 
particular case and determines what, in those circumstances, is a fair 
remuneration to pay. Amalgamated Syndicates, Ltd., (1901) 2 Ch. 181. 
The scale adopted by the Chancery judges and sanctioned by the 
Lord OLancollor in 18G8 does not apply; and in the case last mentioned 
the Court refused to sanction an alleged practice of accountants to 
charge for all letters written irrespective of their character, as having 
taken half-an-hour of the principal’s time. The present practice, in 
the absence of special circumstances, is to be guided by the scale of fees 
fixed for the remuneration of trustees in bankruptcy. Re Carton (1923), 
39 T. L. ft. 194; 128 L. T. 629. Where the company is insolvent, there 
ih an obvious advantage in getting the Court to fix the remuneration, 
for thereby all questions as to the propriety of the amount are avoided. 
Occasionally the Courl has ordered a meeting of creditors to be convened 
to consider the remuneration of the liquidator. Where there arc* two 
ot more liquidators the Court can, under sect. 188 (2), determine the 
proportions in which the remuneration assigned shall be distributed 
between Ihem; but such an order is not usually made. In Langhnm 
Hotel Co. (I860), 17 W. ft. 463; 20L. T. 163. The Court has a discretion 
as to the priority in which tin* remuneration will be paid (7i\ Beni 
Fdhti Mining Co., (1934) Ch. 40G), and may review the remuneration 
of the liquidator, where the voluntary liquidation is followed by 
compulsory liquidation. Re Mortimers, Ltd., W. N. (1937) 142. 

Restraining Actions 

When* a compulsory or supervision order has been made or a pro¬ 
visional liquidator appointed, no actum or proceeding can be proceeded 
with or commenced against the company except with the leave of 
the Court.. See soot. 177. This section does not apply to a purely 
voluntary winding up; but the Court will in general, under sects. 172 
and 252, restrain actions and proceedings against the company, the 
plaintiff being permitted to add his claim to his debt and prove for the 
amount. Re Thurso New Gas Co. (1899), 4*2 Ch. I). 491; Westhvry v. 
Twigg <St Co., (1892) 1 Q. B. 77. Where the action is pending m the 
High Court, the application must be to stay further proceedings, and 
should be made to the Division in which the action or proceeding is 
pending. Walker v. Banaghcr Distillery Co. (1875), 1 Q. B. D. 129; 
Artistic Colour Printing Co. (1880), 14 Ch. D. 502. 

The Court acts upon similar principles as to restraining a distress 
for rent due after winding up as in the case of a compulsory order 
(as to which, see pp. 428, 429, supra). Re South Rhondda Colliery Co., 
W. N, (1928) 126. 

The Court will usually give the creditor his costs of action down to 
the time when he had notice of the winding up. Walker v. Banagher 
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Distillery Co . (1875), 1 Q. B. D. 129; Thurso New Gas Co. (1889), 42 
Ch. D. 492. But where the action is brought after notice of the 
winding up, the plaintiff, except in special circumstances, will not be 
allowed to add the costs to his debt, and may be ordered to pay the 
costs of the action. East Kent Shipping Co. (1868), 18 L. T. 748; 
Rose d Co. v. Gardden Lodge , dc. Co. (1878), 3 Q. B. I). 235. 

Sales of Property 

The liquidator may without the sanction of the Court sell the real 
and personal property and things in action of the company by public 
auction or private contract. Sects. 191 (2) (a), and 248 (1) (b). 

The liquidator should proceed with all convenient speed to sell the 
property, either as a going concern or otherwise. If lie does not sell 
the undertaking as a going concern, he must decide what parts to sell 
and what to realize by collection or otherwise. 

For the purposes of any sale the liquidator can employ auctioneers, 
brokers, and other agents, and may remunerate them for their services. 
When necessary, a sale must be made subject to special conditions as to 
title, &e. Great care should be taken in preparing the conditions of 
sale, and a reserve price should be fixed. Application to the Court 
may be made under sect. 252 to sanction a sale. Tf thought desirable, 
an order can be obtained for sale with the approval of the judge, in 
which case the sale will be carried out by the Court. A liquidator 
cannot, except undoT sect. 234, rcII the property for shares in another 
company; but where it is found desirable to effect such a sale, lie should 
take steps under that section. 

The liquidator can, in the name of the company, make all necessary 
contracts for the purposes of the winding up, and can execute and 
sign all necessary conveyances, assignments, surrenders, deeds, and 
documents. 


Security 

Sect. 186, which requires security from a liquidator, does not apply 
to a voluntary winding up. Hence no security is necessary; but, if 
the Court appoints a liquidator, it usually requires security. 

Solicitors and Agents 

The liquidator can appoint a solicitor without any sanction. Roe 
sects. 248 and 191 (1) (c). 

Statement of Accounts 

Sec Accounts and Books t supra . 
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Status of Liquidator 

The voluntary liquidator is not, strictly speaking, a trustee, cither 
for the creditors or the contributories; he is “more rightly described 
as the agent of the company,” Knowles v. Scott , (1891) 1 Ch. 717. Nor 
is he an officer of the Court. Hills Waterfall , dec. Co., (1896) 1 Ch. 946, 
954. Nevertheless, he lias statutory duties towards the creditors 
and contributories, including the administration of a fund—the assets 
of the company—impressed with a trust for them, and, if he neglects 
these duties, he may be held personally liable in an action by the party 
prejudiced (Pvlsford v. Devenish , (1903) 2 Ch. 625, Farwoll, J.), or by 
misfeasance, proceedings under sect. 276. Windsor Steam Coal Co 
(1929) 1 Ch. 151. The liquidator should therefore, in all caseB of doubt, 
make use of the opportunity given to him by sect. 252 to apply to the 
Court. 


Two or more Liquidators 

Where several liquidators are appointed in a voluntary liquidation, 
any of their powers may be exercised by one or more of them as deter¬ 
mined by the meeting which appoints them at the time of their appoint¬ 
ment. If no such determination is made, any two can act. Sect. 248 (3). 

Undistributed Assets 

Sect. 285 (see p. 441, supra) applies to all liquidations. 

In addition to this, all money, besides unclaimed dividends representing 
undistributed assets, which under sect. 285 the liquidator must pay 
into the Companies Liquidation Account as having been in his hands 
or under his control, are to be ascertained at the date of bis half-yearly 
statement (Rule 194), and the amount is the minimum balance which 
has been in his hands during the six months, except so much as the 
Board of Trade may authorize him to retain for the purpose of the 
liquidation. 

All monies remaining undistributed at the date of dissolution of the 
company muRt be paid into the Companies Liquidation Account. 
Rules 193 (b), 1% (3). 

Investments are deemed to be money under his control for the purposes 
of Rule 196 and must be paid or transferred into the Companies 
Liquidation Account. Rule 19G (5). 

The Board of Trade may require the liquidator in a voluntary 
liquidation to submit and verify accounts of undistributed money or 
assets. Rules 197, 198. 

Vesting Orders 

Sect. 190, which enables the Court to make an order vesting the 
company’s property m the liquidator, only applies in terms to a 
winding up by the Court; but the liquidator can apply to the Court 
under sect. 252 to exercise this power in a voluntary liquidation. 
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Staying Proceedings 

The Court has power to stay proceedings against the company 
after a voluntary winding up has commenced. Sect. 172; Westbury v. 
Twigg d Co., (1892) 1 Q. B. 77: Armorduct , dc . Co. v. General 
Incandescent Co., Ltd., (1911) 2 K. B. 143. 

Staying Winding up 

The Court has power to stay a voluntary winding up, so that the 
company may resume business, and the power is often exercised, e.g., 
upon any arrangement with creditors. Re S.S. Titian , 3G W. It. 317; 
Hafna Mining Co. (1888), 84 L. T. (0. R.) 403. 

Petition by Official Receiver 

If a voluntary winding up is unduly piotraeted, or is not being con¬ 
ducted with a due regard to tin* interests of the creditors or contribu¬ 
tories, the official receiver may preseiil a petition to have tin* company 
wound u]) by the Court. See sort. 170 (‘2) of the Act. 


Compulsory Order after Resolution for 
Voluntary Liquidation 

By sect. 2f>r> (replacing and amending sect. 197 of 1908), the voluntary 
winding up of a company is not In be a bar to the right of any creditor 
or contributory of such company to have it wound up by the Court; 
but in tin* case of an application by a contributory the Court must be 
satisfied that the rights of such contributory will be prejudiced by a 
voluntary winding up. The amendment of this section makes it 
unnecessary to show prejudice in the ease of a petition by a creditor. 
See p. 405, mjpra. But the wishes of the creditors must still be considered. 
See p. 433, supra. Before the Act of 1929 a creditor, after a voluntary 
winding up had commenced, had to alb ge and prove prejudice {Re 
New York Exchange , 39 Ch. 1). 113; Re Russtll , Cordner d Co., (1891) 
3 Ch. 171), unless he had the support of the majority of the creditors. 
Re Bishop d Sons , (19a)) 2 Ch. 234. Under the old practice a petition 
by a creditor, to which there was otherwise no answer, might be defeated 
by resolutions for voluntary winding up, ev**n after the presentation of 
the petition. 


Dissolution of Company 

As soon as the liquidator has done his work and the affairs of the 
company are fully wound up, the liquidator makes up an account 
showing the manner in which the winding up has been conducted and 
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the property of the company disposed of, and calls, by advertisement in 
the Gazette , a general meeting of the company and a meeting of creditors 
where required (sec p. 444, ante) lot the purpose of laying the account 
before the meetings and giving them any explanation that may be 
required The liquidator within a week after the meeting must send 
to the Registrar a copy of the account and a return of the meeting 
having been held and the date of it, or if there is no quorum present, a 
return to that effect, and on the expiration of three months from the 
registration of the return the company is to be deemed to be dissolved. 
See p 445, ante. But the Court is given power by sect. 294, at any time 
within two years, on the application of the liquidator or any person 
interested, to declare the dissolution void. 
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WINDING UP UNDER, SUPERVISION 


When a resolution has been passed [>y a company to wi nd u]) voluntarily, Winding up 
the Court may—by sect. 250 of the Act -make an order directing that ^f^ 811 **** 
the voluntary winding up shall continue, but subject to the supervision 
of the Court, and on sueh terms and conditions as the Court thinks just. 

In making or refusing a supervision order the Court has regard, as in 
the case of a petition for a compulsory order, to the wishes of creditors 
and contributories. Sect. 288. Thus the Court will not make the order 
on a shareholder’s petition against the wishes of a majority of the other 
shareholders; but if a resolution fur voluntary winding up is passed 
by the preponderating influence of a shareholder whose conduct is 
impeached (Re Varieties , Ltd., (1893) 2 Ch. 235: Re Medical Battery 
Co., (1894) 1 Ch. 444), or if the petition is supported by creditors, 
the case is different (Re Lonsdale Vale Ironstone Co., 10 W. R. 601); 
so, too, a supervision order may be made where investigation is 
required and the assets are large. Re Burned's Banking Co., 14 W. R. 

722. The fact that, creditors were enabled by a supervision order to 
apply to the Court was a good reason at one time for making the order; 
but since the Companies Act, 1900, s. 25 (now sect. 252 of the Act of 
1929), giving creditors power to apply to the Court in a purely voluntary 
winding up, this ground no longer exists. 

There are, however, throe other grounds on whicli a supervision Pnwfcioal 
ordor is still useful— ad " n “ 8,< 


(i) it operates automatically as a stay of actions and other proceedings 
against the company just as a winding-up order does (sec sect. 177 
of the Act); 

(ii) it is competent to the Court on making a supervision order to 
appoint an additional liquidator or liquidators to act with the existing 
liquidator. See sect. 259. This is a valuable power, because in a 
large number of cases in which a supervision order is asked the cause 
is dissatisfaction on the part of either shareholders or creditors with 
the appointment or conduct of the acting liquidator; and 

(iii) in making a supervision order the Court commonly inserts as 
conditions of the order (1) that the liquidator shall file with the Registrar 
a quarterly (Horner & Co., 5 Manson, 355) report in writing as to the 
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position and progress made with the winding up and with the realization 
of the assets, and as to any other matters connected with the winding up, 
as the Court may from time to time direct, and (2) that no bills of costs, 
charges, or expenses, or special remuneration of any solicitor employed 
by the liquidator, and no remuneration, charges, or expenses of such 
liquidator, or of any manager, accountant, auctioneer, broker, or other 
person are to be paid out of the assets of the company unless such costs, 
charges, expenses or remuneration have been taxed or allowed by the 
Registrar. See Civil Service Brewery Co., W. N. (1893) 5; 37 S. J. 
194; Re Waterproof Materials Co., W. N. (1893) 18 ; 37 S. J. 231; Re 
Pritchard , Offer <& Co ., W. N. (1893) 153. 

The taxed costs of the solicitor employed by the liquidator incurred 
during the period down to the date of the supervision order must Ik* 
paid out of the assets before any remuneration due to the liquidator 
up to that time. So also must any costs properly incurred after the 
date of the order in getting in assets of the company or in work done 
on the instructions of the liquidator. Re Sanitary Burial Association, 
(1900) 2 Cli. 289. 

Separate costs of the company and the liquidators will not lie allowed 
as a rule on the petition. 

A supervision order docs not aflect the commencement of the winding 
up, which is still the date of the resolution. 

As to the powers of the liquidator, see sect. 2G0. 



CHAPTER XLIIT 

RECONSTRUCTION AND AMALGAMATION 


A company at times finds itself embarrassed by something in its 
constitution prejudicial to the successful carrying on of its business. 
It may have started with <00 restricted an objects clause in its 
memorandum of association, and the desired extension mnv not fall 
within the scope of relief afforded by sect, f) of the Act, or, being at 
an end of its financial resources, it may need further capital to work 
the undertaking. In these and other cases it is common for the 
company to reconstruct. Then* are, roughly speaking, four ways of 
doing this: (l) By a sale and transfer of assets under sect. 23 \ of the 
Act. (2) Bv a sale under the memorandum, followed bv a winding up. 
See Company Precedents, Part II., 15th ed., p. 977 ct s*'(f. (3) By 
proceedings under sect. 153 of the Act. (4) By a sale of all or most 
of the shares to another company. 

Where the reconstruction is to be under sect. 23t of the Act, a special 
resolution should be passed that it is desirable to reconstruct, that the 
company accordingly be wound up voluntarily, appointing liquidators, 
and authorizing them, under sect. 231, to transfer the undertaking 
to a new company on the term" of a specified dm It agreement in con¬ 
sideration say of paid-up, or partly paid-up, shares in the new 
company, to be distributed amongst the member* of the old company 
or those who elect to take them. The sale must be to a company 
(Bird v. Bird's Patent, dec. Sewage Co. (1871), L R. 9 (1i. App. 358), or 
an agent for a proposed company (Re Hester it* Co (1875), It L. J. 
(Ui. 757), not to an individual. Tin* distribution is worked out in the 
subsequent winding up 

Subject to certain exceptions, any member may, under the section, 
dissent from the sah* and claim payment in cash of the value of his 
interest. If this value cannot bo agreed, it must be assessed bv arbitra¬ 
tion. Sect. 192; Re Mysore Gold, dr. Co., 42 Hi. D. 535. A dissentient 
member will not be given liberty to examine the officers of the company 
under sect. 214, with a view to obtaining evidence to enhance the 
value of his interests. Re British Building Stone Co., (1908) 2 Oh. 
450. The notice of dissent must expressly give the liquidator notice 
either to abstain from oarrving the resolution into effect or to purchase 
p. 30 
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the dissentient member’s interest. Re Union Bank of Kingston-upon 
Hull, 13 Ch. D. 808,810; Re Demerara Rubber Co (1913) 1 Ch. 331. The 
liquidator may, however, waive technical informalities, such as incorrect 
service of tin* notice of dissent. BraUey v. Rhodesia Consolidated, 
(1910) 2 Ch. 95. The executors of a deceased member may exercise 
the right of dissent. Llewellyn v. K as intoe Rubber Estates, (1914) 
2 Ch. 070. 


Under ^ it. 1G2 of t[ie Act of 1802, a sale eould be made to a foreign 
company (Ex parte Fox , L. R 0 Ch. App. 176): not so under sect. 192 
of 1908, for by sect. 285 “ company ” was defined so as not to include 
a foreign company. Thomas v. United Butter Companies of France , 
(1909) 2 Ch. 484. A sale to a foreign company could, however, be 
carried out by means of a scheme of arrangement under sect. 120 of 
1908 (Re Anglo-Continental Supply Co., (1922) 2 Ch. 723), and ran now 
he curried out under sect. 234 of the Act of 1929 (replacing sect. 192 of 
1908) 

It seems that a clause in the articles negativing the right ol a member 
to dissent is not valid. Paynt v. The Cork Co ., Ltd , (1900) 1 Ch. 308, 
Baring Gould v Sharptngfon , dr , Syndicate, (1899) 2 Ch. 80. 

Tf the company proceeds under sect. 234, members who do not assent 
or dissent may get nothing. Ihgg'h case , 2 H. & M. 657. It is no objec 
tion that the sale is to he for shares with liability on them - that is, for 
partly paid up shares. See Re City and County Investment Co., 13 
Ch. I). 475; PosiUthumite v. Port Phillip, dc. Co., 43 Ch 1) 452. The 
notice convening the meetings must show that the proceeding is under 
sect. 234. The agreement may limit 1 he time within which the members 
must romo in and claim their shares m the new company; if no time is 
fixed they have only a reasonable time to exercise their option 
Postlethwaite v. Port Phillip, dc. Co., supra : Burdctt-Coutts v. True 
Blue, dec., (1899) 2 Ch. 616. A general meeting can only decide on 
the nature of the consideration to be accepted from 1 lie new company. 
It cannot (unless the regulations of the old company so provide) direct 
a distribution of the consideration, e.g., the shares, &c. in the new 
company, otherwise than m accordance with the rights of the contri¬ 
butories of the old company. Griffith v. Paget (1876), 5 Ch. D. 894. 
To effect this it is necessary to take proceedings under sect. 153 of the 
Act. A reconstruction agreement may provide compensation for out¬ 
going directors, but the notice of the meetings must fully and clearly 
disclose the same. Kaye v. Croydon Tramways Co., (1898) l Ch. 358; 
Tiessen v. Henderson, (1899) 1 Ch. 861; Southall v. British Mutual, dc. 
Soe., 6 Ch. App. 614. 

Where two or more companies desire to unite their undertakings, 
the operation is commonly carried out under sect. 234 of the Act. 
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Tn some cases the amalgamation is effected by the registration of 
a new company which takes over the several undertakings of the 
existing companies; in other cases, one of the existing companies 
takes over the undertaking or undertakings of the other concerns; but 
the company must be expressly authorized by its constitution before 
it can do this; for it is not within the ordinary scope of a company’s 
objects to purchase the goodwill of another. Ernest v. NichoUs (1857), 
6 H. L. C. 414. Amalgamation denotes such a blending of two or more 
separate undertakings as to fuse them into one. Re Walker's Setfemsnl, 
W. N. (1935) 54; see as to the distinction between reconstruction and 
amalgamation, and the procedure, Company Precedents, Part 1L, 
15th ed., p. 102J et seq. 


Reconstruction or Amalgamation by Sale under a Power in 
the Memorandum 

Another mode of effecting a reconstruction or amalgamation has 
frequently been adopted, viz.:— 

(1) To sell the lompiuv’s undertaking mulct u powej (supra, p. 54) 

in its memorandum of association foi paid-up shares m a m morno- 
new company to be allotted to the selling company or its „3nio,on 
nominees: 

(2) Subsequently to resolve on a voluntary winding up, and pursuant 

to a power in the articles, to authorize the liquidator, after 
paying or providing foi the debts and liabilities, to distribute 
the surplus proceeds ol sale, namely the shares, amongst the 
memhers of the company according to their rights and 
interests. 

This method was at one time extensively used in cases in which 
il was desired to reconstruct conditionally on the new company finding 
further capital by the issue of shares or debentures. 

The principal advantage of adopting this method was that it was 
considered that the company was thereby enabled to avoid the danger 
arising from the provisions of sect 161 of 1862 or sprt. 102 of 1908 in 
favour of dissentient members, for those sections were sometimes used 
by dissentients for blackmailing purposes. 

In the case, however, of Bisqood v. fleiulersons, dc. Co., (1908) 

1 Ch. 743 (below referred to as the Bisqood case), a scheme of recon¬ 
struction was held by the Court of Appeal to be ultra vires , on ground* 
which were stated by the Court as follows: " If the company is proposed 
to be wound up, and the t ransaction is a sale and distribution , then 
the statute provides that sale by conversion into money may be replaced 
by exchange for shares on the terms, but only upon the terms, of 
complying with the provisions of sect. 161 (of 1862). 

30 (2) 
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The eleventh ami previous editions of this work continued as follows: 
“ Serious doubts, however, exist whether the ground or principle of the 
derision in the Bisgood case— namely, that the Bcction is to be treated 
as implying such a prohibition -iR sound, although it may be that the 
actual decision, looking to the special features of the case, was correct.” 

Hut though some of the dicta in the judgment of the Court of Appeal 
may go further than is necessary, the decision itself has never been 
overruled or judicially criticized, and haB been followed and applied 
in Etheridge v. Central Uruguay Railway t &c ., (1913) 1 Ch. 425. 

The method above indicated is, however, still employed where 
there is no intention to make the reconstruction provisional upon the 
provision of further capital, or where the sale can be carried out rb 
a separate transaction independent of the liquidation which is to 
follow. See Company Precedents, 15th ed., Part II., p. 996 et seq. 

A genuine amalgamation or reconstruction may be exempted from 
all oi part of the stamp duties payable on the transfer and on the 
new capital of the transferee company, if the provisions of the Finance 
Act, 1927 (17 & 18 Geo. 5, c. 10), s. 55, as amended by Finance Act, 
1928, s. 31, and Finance Act, 1930, s. 41, are strictly complied with. 
See Company Pieeedents Part 1 , 15th ed., p. 1135 et seq 

Where shares in the new company are allotted to the shareholder 
in the transferor company, the original shareholders should be registered 
as shareholders in the new T company. Jf letters of renunciation of 
allotment aie used the full Rtamp duty mav become payable. Oswald 
Tillotson , Ltd. v. I. 7?. C., (1933) 1 K. B. 131; and see Brotex Cellulose 
Fihrer Ltd. v. 7. /?. C., ibid. p. 158; Mu rex. Ltd. v I. R. C, ibid 
p 173; Lever Bros , Ltd v. 7 R. C . (1938) 1 K. B 314, and Company 
Pieeedents, 15tli ed., Pint I., pp. 1240, 1268. 

See also sect. 42 of Finanec Act, 1930, as to conveyances by one 
company to another, Company Precedents Part 1 , 15th ed , p. 1437 


Arrangements under Sect. 153 

Companies, like individuals, find it necessary sometimes to make 
an arrangement with their creditors. Such an arrangement with 
creditors, in the ease of a company, is commonly effected under seet. 153 
of the Art. The machinery of the Act is available where there is, and 
also where there is not, a winding up in progress. The course of 
proceedings is to apply to the Court by summons, in the first instance, 
to direct meetings of the different classes of creditors and of the 
members or classes of members, to be held to consider the proposed 
scheme of arrangement. The Court usually makes an order for 
this purpose, appoints a chair man of the meetings, and directs 
them to be convened by circular or advertisement. The resolution 
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of the meeting is required to be passed by a three-fourths majority 
in value of those who are present in person 01 by proxy and vote. 
The resolution having been passed by the requisite majority, a 
petition is then presented to the Court to sanction the scheme, and, 
if approved, an order in due course is made. Schemes of the most 
varied character aie adopted One well-known form of scheme is that 
a new company shall be formed, thut the debenture holders of the 
existing company shall take in exchange debentures 01 preference 
shares of the new company; that the unsecured creditois of ilie existing 
company shall take a composition of so much in the pound payable 
partly in cash and paitly in shares, or partly in debentuies, and that 
the shareholders shall receive shares in the new company with a liability 
attached. Any scheme winch is fair and xeasonable, and made m good 
faith, will be sanctioned if it could rcasonabl) be Biipposed by sensible 
business people to be foi the bench! of each class of the members 01 
cicditois concerned Re Alabama, &c Co, (1891) 1 Oh. 21.9 (C A), 
Re Dorman Long & Co , (1934) Cb at p 656, and sec tliir, case as to the 
form of proxy papers It is now settled that there is no objection to a 
scheme by whirl debentuic lioldcis aie to accept fully paid slimes in 
satisfaction ol their debts, ami the Oouit will under such a scheme 
compel dissentient debentuic holders to suricudci then set unties. Re 
Empire Mining Co (1890), 41 Ch D 402; ami see Alabama Co , supra , 
and Re Dominion oj Canada Freehold Estate , dre Co , 55 L T. 317 Not 
uncommonly the scheme piovides that debent urc holders of the existing 
coinpan) shall grant an extension of time foi payment, saj , five oi ten 
years, and that cicditois shall accept some composition, or, perhaps, 
second dcbentuios m shares, and that the winding up shall be stayed, ana 
that the company shall resume business This avoids the necessity 
for a new company See Company Precedents, Part 1, 15th ed , 
p 1237 it seq 

Sett 153 ol the Art of 1929 jpplits to an airangt merit betwern tin 
lompaii) and the mt mix is tin noi ni mv tl«iss tin not, and rnakts tin 
section inailabk without a winding up By serf 40 ol the Art ol 1917 
whole a meeting of ticditois oi anv rlass of urditors is summoned 
undei se<t. 153 ol tin Ad of 1929, a statr mt ut mu^t bt -cut with 1 hi 
notue con\enmg the meeting explaining the effect ol the ronipmrnisi 
oi arrangement and in paitirulai the manner in whuh th< interests ol 
the directors will be thirdly or induedly afteitul When debenruro- 
holders are affected, similar inhumation must bt given as lespeds the 
trustees of any debenture tmst deed 

By sect 41 oi tin Ad ol 1917 am p» ison who is oi has bten a dm dot 
must give notice to the diredors oi sut h matters nlaling to hrmst It as 
ma) be necessai) toi the purpose of the di-alosuns mcnlioiud above 
It has been held that there may he an arrangement though then is no 
dispute ui compromise. Re Guardian Assurance Co , (1917) 1 (’li 131 
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The Court cannot authorise a scheme which provides for the company 
doing something which iB ultra vires. Re Oceanic Steam Navigation 
Co. t (1939) Ch. 41. 

The order for convening the meetings usually directs that proxy 
papers shall be Bent with the notices. As to the form of proxy paper 
to be used, Bee form approved by Swinfen Eady, J., W. N. (1910) 154, 
and Part J., Form 770, 15th ed., p. 1259. Proxy papers are usually 
in a form settled by the Court; but this doeB not pi event the 
shareholders or creditors from using other forms. Re Dorman Long <Ss 
Co., (1934) Ch. p. 660 et seq. The Official Receiver may be appointed 
to be a proxy for creditors. Re General Mortgage Society (1942), 1 
All E. R. 414. 

Where separate meetings of the holders of different classes of shares 
are required, the meetings should strictly be confined to persons who 
are members of the class in question. Carntlh v. Imperial Chemical 
Industries, (1937) A. C. 707. The holders of Bharcs of 11. each on which 
10a has been paid up, and a further 10*. paid in ad\ance of calls, may 
be a different class from the holdeis of fully-paid shares. Re United 
Provident Assurance Co., (1910) 2^Ch. 477. 

Where an arrangement was combined with a reconstruction under 
sect. 161 of the Act of 1862, it was held that it ought to provide for 
payment out of dissentient members. Re Canning Jarrah Timber, &c. 
Co., (1900) 1 Ch. 708. And where there was in fact no arrangement 
with creditors, but a scheme for the sale of the whole of the company’s 
undertaking to a new company, without any piovisions for dealing 
with dissentient shareholders, the Couit declined to approve the 
scheme. Ri General Motor Cab Co., (1913) 1 Ch. 377. A rcconstiuction 
can, howevei, be carried out by this metLod wheie proper piovision 
is made for dissentient members. Re Sandwdl Park Colliery Co., Ltd., 
(1914) 1 Ch. 589. And a Itond fide anangement with creditors may in 
a proper case be sanctioned by the Court without giving to dissentient 
membeis (by anulogy to sect. 234 of the Act) the right to payment out 
of the value of their interests. Sorsbie v. Tea Corporation , (1904) 
1 Ch. 12. Where* the scheme' ol' arrangement involves a reduction of 
capital, the provisions of the Act with regard to reduction must be 
complied with. Re White Pass and Yukon Rail Co., W. N. (1918) 323. 
A sale to a Ion ign company could be earned out in this way under the 
Act of 1908. Re Anglo-Conttnental Supply Co., (1922) 2 Ch. 723. 

Proceedings in an English Court under sect. 153 of the Act of 1929, 
oi the Companies Acts generally, cannot be pleaded in a colony as a 
defence to an action by a colonial creditor, thofle Acts not extending 
to the colonies or being intended to bind them. New Zealand Loan and 
Mercantile Agency Co. v. Morrison, (1898) A. C. 349. 
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By sect. 154, in case of a reconstruction by means of a scheme under 
sect. 153, the Court may provide for the transfer of the company’s 
business and the dissolution of the company without winding up and 
other incidental matters. For the form of order in such a case, see 
Re Star Tea Co., W. N. (1930) 4, and Re The Langham Hotel Co., Ltd., 
W. N. (1946) 19. The order may provide for a transfer of all the 
liabilities of the transferor company to the transferee company. 
It has, however, been held by the House of Lords (Lord Rorner 
dissenting) that contracts of service are not transferred. Nokes v. 
Doncaster Amalgamated Collieries , (1940) A. C. 1014. 

Where a scheme of arrangement is proposed in regard to a company 
not being wound up, the Court has no jurisdiction to restrain actions 
and proceedings against the company. Booth v. Walkden Spinning , dc. 
Co (1909) 2 K. B. 368. This is a defect in the Act. See, contra , the 
Railway Companies Act, 18G7, s 9, which provides whilst the scheme 
is pending no execution shall bo available without the leave of the 
Court. 

The difficulty can be overcome by presenting a windmg-up petition, 
which can be ordered to stand over pending the preparation of ft scheme, 
and can be stayed if the scheme becomes effective. In the meantime 
separate proceedings by creditors will generally be stayed. Bowkett v. 
Fuller's United Electric Works , (1923) 1 K. B. 160. 

Sect. 251 is seldom effective. “ Arrangement ” has a very limited 
meaning. Re Contal Radio, Ltd., (1932) 2 Ch. 66. 

A crcdiloi who did not put forward a claim at the time of the deed 
of arrangement may be allowed to prove under it. Curtis v. B . U. It T. 
Co., Ltd., 28 T. L. R. 585. 

An assignment by a company to a trustee for the benefit of creditors 
is void. Sect. 265 (3). It has been held that this extends to a debenture 
issued to a trustee, though it contains merely a floating charge. London 
Joint , dc. Bank v. Herbert Dickinson , W. N. (1922) 13. 


Reconstruction and Amalgamation by Sale of Shares 

A convenient method of transferring the control of the company a 
business to another company is by a sale by the shareholders of the 
former company of their shares to the purchasing company. Although 
from ft business point of view this process is usually described as an 
amalgamation, it is not “ an amalgamation of the company with 
another company ” withiu the meaning of sect. 10 (3) (c) of the Trustee 
Act, 1925, which enables trustees holding shares fo concur in schemes 
of amalgamation, &c. Re Walker's Settlement , (1935) Ch. 567. It is 
not always essential that all the shareholders should transfer their 
shares; but the existence of a small minority who refuse to sell may 
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hamper the scheme. Under the Act of 1908 there was no power to 
coerce such a minority; but by sect. 155 of the Act of 1929, where the 
arrangement has been sanctioned by the holders of nine-tenths in 
value of the shares affected, the purchasing company may acquire the 
shares of the dissentients on the same termB, unless the Court, otherwise 
orders. 

By sect, li of the Act of 1947, for the puiposcs of sect. 155 (1) of the 
Act of 1929, in calculating the ninc-tcntlis of the shaies affected, shares 
already held by the company or its nominee arc to be excluded. The 
power to buy out the non-consenting members applies if the company 
or its nominee holds none of the shares affected or not more than one- 
tenth m value of them; otherwise sect. 155 is not to apply unless the 
company offers the same trims and the holders who approve the scheme 
are not less than three-fourths in number of the holders of the shares 
affected. Where t he transferee company as a result of the scht me holds 
not less than nine-tenths of the shares of the transferee company, notice 
must be given by the transferee company to the holders of the remaining 
shuics, and the holders may within three months require the tmnsferee 
company to acquire t heir shares. The t ransferec company is t hen bound 
to acquire the shines in question on the same terms as tin other shares 
acquired or as the coml may order. There are other minor amendment^ 
of the section. 

When Ihc necessary majority has been obtained the Court will, m 
the absence of evidence of unfairness, treat the scheme as a fair one. 
Re Hoare , &c., 150 L. T. 374; Cast ner-Kellner Alkali Co (1930) 
2 Ch. 349, and the Court will not refuse to sanction a scheme, m the 
absence of evidence of unfairness, merely on the ground that the 
applicant has not had all the information which he requiies. Re K write 
Locknuts , Ltd., (1915) Ch 220 
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PENSIONS AND OHATUITIKS 

The question whether it is within the powers of a company uudcr 
the Act of 1029 to grunt a pension or gratuity to an employee or ex- 
employee, or to his dependants, or to give a gratuity to its workmen 
and others not uncommonly arises for consideration. Sometimes the 
company's lucinoiandum contains an express sanction for these objects, 
e.<7., it gives power to the company " to establish and support, or aid in 
the establishment and support of associations funds, trusts, ami 
schemes calculated to benefit employees or ex-cmplo} r ees of the company 
or ils predecessor in business, or the dependants or connections of such 
persons, and to grant jiensions and allowances, and to make payments 
towards insurance, aud to subscribe and guarantee money for charitable 
or benevolent objects, or for exhibitions, or for any public, general 
or useful object.” Such provision puts the company's power in regard 
to the matters specified beyond all question. 

But, apart from such an express sanction, a company may have, as 
incidental to its business, an implied power which will oo\er a part at 
least of the giound. This was well pointed out by Bowen, L. J., in 
Hutton v. West Cork Rail. Co 23 Oh. JJ. 672, where a company had 
voted a gratuity to its directors: " You cannot say that the company 
has only got power to spend the money which it is bound to pay 
according to law, otherwise the wheels of business would stop, nor can 
you say that directors, who have got all the poweis of tin* company 
given to them . . . arc alway* to be limited to the strictest possible 
view of what the obligations of the company aie. They are not to 
keep their pockets buttoned up and defy the world unless they are 
liable in a way which would be enforced at law or in equity. Must 
businesses requiie liberal dealings. The test theie again is not whether 
it is bond fide , but whether as well as being l*om fide it is done within 
the ordinary scope of t he company's business, and whet hei it is reasonably 
incidental to the carrying on of the company's business for t he company s 
benefit.” It was on this principle that Sir George Jesscl, M. It., m 
Hampson v. Price's Patent Candle Co., 24 W. Jt. 7o4, held that “a 
company might lawfully expend a week’s wages as giatuities for its 
servants, because that sort of liberal dealings with servants eases the 
relation between masters and servants, and is in the end a benefit to the 
company.” So also, in Henderson v. Bank of Australasia, 40 Ch. D. 170, 
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it w&b held to be within the powers of a banking company to give the 
family of a deceased manager a pension for a term of years. See also 
Cyclists* Touring Club v. Hopkinson , (1910) 1 Gh. 179, which shows that 
the principle is not confined to trading companies. So also sums paid 
to tenants customers, &c. of the company for the benefit of the bnsineBB, 
may be expenses of the company, though there was no legal obligation to 
pay them. Usher*8 Wiltshire Brewery, Ltd. v. Bruce , (1915) A. 0. 
433. In any case, the power of paying gratuities stops on the com¬ 
mencement of a winding up, for it is a power incidental to the carrying 
on of the company’s business as a going concern. Hutton v. West 
Cork Rail. Co., 23 Ch. D. 654; Stroud v. Royal Aquarium , dc., Ltd., 
W. N. (1903) 146; 89 L. T. 243. 

Where the directors voted an annuity to the widow of a managing 
director, the widow wan not allowed to prove for the annuity in a 
winding up. See Lee , Behrens d Co., (1932) 2 Ch. 46. 

A subscription for outside purposes, e.g., a subscription to the 
Imperial Institute (Tomkinson v. S. E. Rail. Co., 56 L. T. 812), stands 
on a very diffeicnt footing. It may be shown to be tor Ihe benefit of 
the company, but in the abstnee of express authority it iB not a form 
of expendituie easy for dilectors to justify. 

Perpetuities. Trusts of a fund to provide benefits, e.g., holidays for the employees 
of u company at the discietion of trustees or directors, are not charitable, 
and ate, unless confined within proper limits, void as infringing the rule 
againbt perpetuities. Re Drummond , (1914) 2 Ch. 90. But the rule 
against perpetuities docs not now upply to a fund established in 
connection wilh an undertaking earned on in Great Britain, of which 
the main purposes are superannuation allowances for employees, 
pensions foi their widows, allowances for their children or assurance 
of a capital sum on death, provided the fund is icgistered under the 
Supeianimation and other Trust Funds (Validation) Act, 1927. 



CHAPTER XLV 

POWERS OF ATTORNEY 

The directors of a company sometimes have occasion to affix the Power* of 
common seal of the company to a document (commonly called a power attorncy 
of attorney) authorizing some person or persons on the company’s 
behalf to execute or do some deed, instrument or thing, whether in 
the United Kingdom or abroad. 

Scot. 31 of the Act of 1929 runs as follows:— 

8ect. 31.—(1) A company may by writing under its common seal 
empower any person, either generally or in respect of any specified 
matters, as its attorney to execute deeds on its behalf in any place 
not situate in the United Kingdom. 

(2) A deed signed by such attorney on behalf of the company and 
under his seal shall bind the company and have the same effect as if it 
wcic under its common seal. 

Jlesides thin, seel. 32 enables a company whose objects require or 
comprise the tiansaction of business in foreign countries, to have an 
official seal for use abroad if its articles authorize it. See infra. And 
the articles veiy commonly contain more or less elaborate provisions 
as to local management. Sec Company Precedents, Part [., 15th od., 
p. 709. Moieovei, it is well to bear in mind sects. 123-125 of the Law 
of Property Act, 1925, us amended by the Act of 1926. Under these 
the donee of a power of attorney can execute and do any assurance, 
instrument or tiling in and with his own name and signature, and under 
his own seal where sealing is required, by the authority of the donor oi 
the power, and protect persons acting thereunder; and sects. 126 and 127 
of the same Act enable the power of attorney for valuable consideration 
to be made irrevocable, and enable the power of attorney, whether for 
value or not, to be made irrevofable for a fixed time. Provisions for 
depositing instruments creating powers of attorney in the Central 
Office are contained in sect. 219 of the Judicature Act, 1925 (replacing 
sect. 48 of the Conveyancing Act, 1881). 

Powers of attorney aie strictly construed, as, for example, a power of strict 
attorney to act prior to the happening of some contingency may render ,,on * <^lJLt,0,^, 
it necessary to prove that such contingency has not happened (Danby 
v. CouUs & Co., 29 Ch. D. 500); and so the opeiation of a power of 
attorney may be cut down with reference to what appears to have been 
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the purpose for which it was executed. Attwood v. Mannings, 7 B. & C. 
278; Jonmcvjoy Coondoo v. Watson, 9 App. Cas. 561; Jacobs v. Morris, 
(1902) 1 Oh 816; Hambro v. Burnand, (1904) 2 K. B. 14. 

Prmd fade, those who deal with a person acting under, or purporting 
to act under, a power of attorney, are bound to inquire into the 
authenticity of the power. Ik Bouchout v. Goldsmid , 5 Ves. 210; Earl 
of Sheffield v. London Jmnt Stock Bank, Ltd., 13 App. Cas. 333; Bryant, 
Poms and Bryant v. La Banque du Peuple, (1893) A. C. 170. Where the 
agent is acting under a written authority, und what he does comes 
within the terms of that authority, the principal cannot repudiate on 
the ground that the agent acted in his own interests and not in those 
of the principal, unless the other party was aware oi the factH. Hambro 
v. Bummd, (1904) 2 K. B. 10. And where the agent has powers 
exercisable in special circumstances, it seems that a person dealing 
with him bond fide need not inquire whether those special circumstances 
have arisen. Montuiynac v. Shift a, 15 App. Cas. 357. 

An uttorncy is ail agent, and therefore .subject to the well-settled 
rule that an agent cannot appropriate any illegitimate profit. Parhei 
v. McKenna, 10 Ch. App. 96; Bray Ford, (18%) A. (\ 44; and sec 
as to sub-ugents, Powell v. Evan Jones & Co., (1905) 1 K. Jl. 11. 

UmJei the Stamp Aet, 1891, u powei <>1 uttorncy generally lequins 
a 10*?. stamp. 
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CHAPTER XLVI 

tfOREIUN COMPANIES 

►Suctions 343 and 344 of the Ad of 1929, as amended h\ ^eds. 110 to 
114 ol tlieAct of 1947, impose eertam requirements on any eompanv 
incorporated outside Great Britain, wlneli has a place of business iti 
the United Kingdom. Such uunpames are lcqiiired to delivei to the 
Registrar of Companies: -- 

(a) a certified copy of the charter, statute's oj memorandum and 

articles creating the corporation and defining its constitution; 

(b) a list of the directors of the company together with the particulars 

as to directors and secret an leqmrod by sect. 144 of 1929 
and sect. 113 of 1947. 

(e) the names and addresses of some one oi more persons resident in 
the United Kingdom authorized to accept service of process 
and notices on behalf of the company. 

In ease of any alterations in any of these, notice of the alteration 
must be filed with the Registrar. 

Service on the persons made agents for service under (e) is to hr 
sufficient. 

Every such company must also file with the Registrai an annual 
statement, in the form of a balance sheet containing the particulars 
required to he given in its annual summary by a company registered 
in the United Kingdom with a share capital. 

The company must, in every prospectus it issues inviting sub¬ 
scriptions for its shares or debentures, state the country in which 
it was incorporated and it must conspicuously exhibit in every place 
in the United Kingdom where it carries on business the name of the 
company and the country wlicic if wa^ im orpoiated. It must also 
have the name of the company and of the count iv ot its incorporation 
mentioned in legible characters in all billheads and letter pajwi, and in 
all notices, advertisements, and other official publications of the 
company (sect. 348 of 1920 and sect. 114 of 1947). 

If the liability of members is limited, notice of that fact must be 
stated in every prospectus and in all billheads, letter puper and advertise¬ 
ments, and must be affixed to every place where it carries on business. 
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Such a company must also make out a balance sheet every year 
containing the same particulars and accompanied by the same docu¬ 
ments as if it were registered in England and must deliver a copy to 
the RegiMrar. Sect. 347 an amended by sect. 112 of the Act of 1947. 
It muisl also register charges on property in England. Sect. 90. 

All provisions as to delivering documents are now made to apply to 
companies registered in the Channel Islands or the Isle of Man. Sect. 353 
of 1929. 

Prospectuses of companies incorporated out of Great Britain are 
now made subject to the same rules as to delivering the prospectus 
for registration and as to the contents of the prospectus as apply to 
companies registered in England, with some modifications. See 
sects. 354 and 355 of the Act of 1929 a a amended by sect. 96 of the 
Art of 1947 (see pp. 597, 598 and 699, infra). 

These are just and reasonable conditions, to which no honest foreign 
trading company can fairly take exception; while to investors, or 
persons having dealings with the foreign company in the United 
Kingdom, they afford valuable information and protection. 

By sect. 345 of the Act, a company incorporated in a British possession 
which has established a place of business within Great Britain and has 
delivered to the Registrar the documents and particulars specified in 
paragraphs (a), (b) and (c) of sub-scct. (1) of sect. 344 is to have the same 
power to hold lands in the United Kingdom as if it were a company 
jmnrponilcd under the Ait. This power is extended by seif. 111 of tin 
A(t of 1947 to all companies registered outside the United Kingdom 
winch have established a place of business within the United Kingdom 
A fdieign company, which does not come within this section, cannot 
hold lands in moitmain " , but this does not pi event Mirh a company 
from holding a lease, unless the lease ih ho long as to be piacticallv 
equivalent to a grant of the fee. Vigors v. Dean of St. Paul's, 
18 L. J. Q. B. 97; Truro Corporation v. Rowe, (1901) 1 K. B. at p. 875. 

A sale to a foreign company on reconstruction can now be effected 
under sect. 234 of the Act. 


Winding up of Foreign Companies 

A foreign company is an unregistered company under sect. 337, 
and may be wound up by the Court under Beet. 338 if (i) the company 
is dissolved or has ceased to carry on business or is carrying on business 
only for the purpose of winding up its affairs; (ii) L is unable to pay 
its debts; (iii) the Court is of opinion that it is just and equitable that 
the company should be wound up. See Re Mercantile Bank of Australia , 
(1892) 2 Ch 204. 
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By sect. 330 (2), where a foreign company which has been carrying 
on business in Great Britain ceases to carry on business in Great 
Britain, it may be wound up even if it has been dissolved. See Russian 
and English Bank, (1932) 1 Ch. 663, where a Russian company which 
had been dissolved in Russia was ordered to be wound up, though 
the petitioners* debt was disputed, there boing no other remedy open to 
the creditor; and Dairen Kisen Kahushiki Kaisha v. Shiangkee , (1911) 
A. C. 373 (a decision on the Companies Ordinance of Hong Kong). 
A foreign company which has been dissolved cannot bring an action 
(Russian and English Bank v. Baring Bros. & Co. % Ltd., (1932) 
l Ch. 435); but after a winding-up order, the liquidator can sue iu 
the name of the company, though it has boon dissolved (Russian 
and English Bank v. Baring Bros., (1936) A. C. 405); and it is submitted, 
an order might be made under sect. 190 vesting all the property of 
the company in the liquidator and lie could then, as provided by the 
section, bring an action in his official name. Cf. Bankruptcy Act, 
1914, r. 7fi; and see judgment of Clnuson, J., S . C. t (1935) 1 Ch. at 
p. 125: and of Slcsser, L. J., at pp. 133—135; and of Lord Russell 
of Killowen, (1900) A. C. at p. 435. 

Before 1929 a company which has been carrying on business m 
England through an agent, but without any branch in this country, 
could not be wound up in England though it was being wound up 
abroad. Re Lloyd Generate JlaUano , 29 Ch l>. 219; but see 
Tovarishedvo Manufactur Liiufaig-Rabenek, (1911) Oh. 104, where the 
directors met in a hotel in London to hairnet business, and Naamhozc 
Vermootschap Hatuhimaatschappij Wokar , (1910) Ch. SW, where a 
company which had not registered particulars under serf. 311 was 
served at its place of business in England 
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(TIAPTER XLV1I* 

INCOME TAX AND SURTAX 

Income Tax 

If a company is registered in the United Kingdom, it is liable for 
tax on the whole of its trading profits, even though it carries on business 
wholly or partly abroad, if the business is controlled in the United 
Kingdom; but if nothing is done in the United Kingdom except the 
holding of meetings of the company, it becomes a question of fact 
whether the company is a person residing in the United Kingdom. 
San Paulo Pail Co. v. Carter , (1896) A. C. 31; Mitchell v. Egyptian 
Hotels, (1910) A. C. 1022; Swedish Central Railway v. Thompson, (1920) 
A. 0. 490; Egyptian Delta , dec. Co. v. Todd , (1929) A. C. 1. 

Where shares in a foreign company are held by an English company 
managed abroad, the tax is on the dividends received as from a foreign 
possession. Bradbury v. English Sewing Cotton Co., (1922) 2 K. B. 569. 

A company registered abroad is only liable to tax on profits arising 
from business carried on here. Sulky v. Attorney-General, 2 Tax Cases, 
149; Grainger A Son v. Gough , (1896) A. 0. 320. In considering the 
liability of a foreign company to income tax, the place where the 
contracts arc made is important. Grainger & Son v. Gough (ubi sup.), 
at p. 330; Lovell, rfc. v. Commissioner of Taxes, (1908) A. C. 46. Thus, 
a foreign company selling its goods in this country through an agent 
here has been held liable. Thomas Turner (Leicester), Ltd. v. Rickman, 

4 Tax Cases 25; Weiss, Bihelkr do Brooks, Ltd. v. Farmer, (1923) 

1 K. B. 226; while a foreign company buying goods here through an 
agent for the purpose of exportation and sale in America has been 
held not liable. Sulky v. Attorney-General (1860), 2 Tax Cases, 149; 
5H. &N.711. 

If a company sells the whole or part of its assets and the transaction 
is a sale of the kind the company is formed to effect and not a mere 
change of investment, any profit therefrom will be assessable to income 
tax (Californian Copper Syndicate , Ltd. and Reduced v. Harris , 6 F. 894; 
41 Sc. L. R. 691; Commissioner of Taxes v. Melbourne Trust, (1914) 
A. C. 1001); but where the transaction is merely a salt* of an invest- 

* This chaptei m merely intended as a Bummaiy of the more important 
decisions on these subjects so far as they affect companies. 
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ment held by the company, the profit is not assessable. Tebrau 
(Johore) Rubber Syndicate, Ltd . v. Farmer (1910), S. C. 906; 47 Sc. 

L. R. 816. Thus the profit on sale by a trading company of part of 
the land acquired by the company was held not to be assessable to 
inoome tax, as the company did not carry on the trade of selling land. 

Stevens v. Hudson's Bay Co., 101 L. T. 96; 25 T. L. R. 709, 

Appreciation of capital values is not the subject of taxation. Craig & Appreciation 
Co , v. Inland Revenue, 51 Sc. L. R. at p. 328. The valucB appearing 
in the company’s books do not bind the Crown, and cannot be used 
by the Crown as binding on the company. Craig & Co. v. Commissioners 
I. R. (ubi sup.), at p. 321; Assets Co. v. Forbes, 3 Tax Cases, 512. In the 
case of a company formed for the purpose of buying or selling invest¬ 
ments or land, the true rule appears to be that, subject to proper 
adjustment, the taxable profit is the excess of profit realised over the 
price paid. 

Sect. 43 of the Finance Act, 1916 (6 & 7 Geo. 5, c. 21), as amended Income t**, 
by the Finance Act, 1920, s. 27 (5), provides relief against double 
income tax by providing that any person who has paid or is liable to pay Dominion*, 
by deduction or otherwise United Kingdom income tax for the current 
income tax year on any part of his income, and proves to the satis¬ 
faction of the Commissioners that he has also paid " colonial ” income 
tax in respect of the same part of his inconv*, shall be entitled to certain 
repayments. The effect of this provision in the Aet of 1916 in a case 
where the company has paid colonial income tax was considered in 
Scottish Union Co. v. New Zealand Land , <Scc. Co., 57 Sc. L. R. p. 15, 
affirmed by the House of Lords, (1921) 1 A. C. 172, where it was held, 
overruling Rover v. South African Breweries, (1918) 2 Ch. 233, that the 
company should deduct the full ratn of United Kingdom income tax 
in paying dividends, with the result that the repayments benefit the 
ordinary shareholder and not the preference shareholder entitled to a 
fixed rate of dividend; but in Sheldrih v. South African Breweries, (192,3) 

1 K. B. 173, the Court of Appeal (overruling Wakefield v. Whiteaway , 

Liidlaw d Co., (1922) 1 Ch. 200) held that the Act of 1920 has altered 
the law in this respect, and accordingly the deduction for preference 
dividends must be diminished by the allowance for colonial tax. 

An estate company whose business consists in holding and managing Deductions 
land must be assessed under Schedule A in respect of rents or value of ei P® n w®- 
land, and under Schedule D in respect of other profits. Fry v. Salisbury 
House Estate Co., (1030) A. 0. -132, overruling Re Rosyth Building and 
Estate Co., (1921) S. C. 372. 

Allowance for expenses may be claimed under Schedule A (v), r. 8. 

In case of a company whose business consists chiefly of investments, 
management expenses can be deducted under sect. 33 of the Income 
Tax Act, 1918. 


F. 


31 
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Sur-Tu 


Beams and Where a company declares a bonus out of undivided profits and 
3g^ tion authorizes in satisfaction of the bonus a distribution of unissued shares 
credited as fully paid, the shares so distributed are not liable to sur-tax, 
but are an addition to the shareholders capital (Commissioners of 
Inland Revenue v. Blott, (1921) 2 A. C. 171); and, even where the payment 
was made in debentures of the company, it has been held that the pay¬ 
ment is not liable to sur-tax. I. R. C. v. Fischer's Executors , (1926) 
A. C. 395; and see Whitmore v. I. R. C. t 10 Tax Cas. 645. Where, 
however, a bonus is paid out of profits chargeable to income tax, either 
in cash (Rc Alsbury, 45 Ch. D. 242; Re Bates , (1928) Ch. 682), or in 
shares of another company (Pool v. Guardian Investment Trust Co ., 
(1922) 1 K. B. 347), the payment must be taken into account for the 
purposes of sur-tax. See also Hill v. Permanent Trustee, <&c., Ltd., 
(1930) A. C. 720, where a cash distribution was held to be income 
though the company declared that it was a capital distribution free 
from income tax. 


Dividend 
paid out of 
non-tax&Llc 
profits. 


Tax-freo 

dividends. 


The profits of a company distributed on a winding up are not liable 
to sur-tax. I. R. Commissioners v. Burrell , (1924) 2 K. B. 52; I. R. 
Commissioners v. Blott, (1920) 2 K. B. at p. 675. 

If a dividend is paid out of profits of a company which in the hands of 
the company arc charged to tax, income tax is deductible from the 
dividend at the standard rate, and sur-tux is payable by the shareholder, 
though the company may have been charged under Schedule A only 
at a much lower rate than the standard rate on the full amount of its 
profits. Neumann v. /. R. C., (1934) A. C. 215. 

Where the dividend is paid out of the balance of profit which is 
not taxable in the hands of the company and is paid without deduction 
of income tax, a further notional sum is not to be added 1o the dividend 
for the purpose of sur-tax. Ibid. 

Where a dividend is paid wholly out of a profit arising on the realiza¬ 
tion of a capital asset, or otherwise out of profits not charged to tax at 
all in the hands of the company, ncitLer income tax nor sur-tax appear 
to be payable by the shareholder who receives the dividend. Grimson v. 
I. R. C., (1930) 2 K. B. 246, approved and explained by the House of 
Lords in Neumann v. 7. R. C., supra. Dividends as such stc not charged 
to tax, it is the profit which is taxed, if chargeable to tax. Ibid. 

In calculating income for the purposes of sur-tax there must be 
added in respect of dividends paid “ free of income tax,” the amount 
of income tax paid by the company in respect of such dividends. 
Samuel v. Commissioners I. R ., (1918) 2 K. B. 553, applying Attorney- 
General v. Ashton Gas Co., (1906) A. C. 10. 

here a business is sold as from a preceding date, the vendor is 
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chargeable to sur-tax on the profits between that date and the date 
of the contract. See Adams v. Morgan A CoLtd., (1923) 2 K. B, 234, 
where it was held that the purchasing company must indemnify the 
vendor. It is submitted, however, that this was not the fair result of 
the transaction, since the tax was charged on the vendor because he 
personally had made the profits in question, and though he sold these 
profits to the company, so much of the price as represented these 
profits remained His income. 

Where the rights in a winding up of shares held by the Minister 
of Agriculture depended on the amount of dividend paid on shares 
issued to the public, it was held that the amount in question was the 
net amount received by the shareholders after deducting income tax. 

Re Home Grown Sugar, (1938) Ch 219. 

In Commissioners of I. It. v. Ransom, (1921) 2 K. R. 492, it was Ono-man 
held that where the holder of the majority of the shares of a company com P an » ee 
received no dividends, but borrowed money from t inn* 1o time from the 
company, no super-tax was payable, the loans being held to be bojid 
fide. This and other similar devices wne intended to be met by sect. 21 
of the Finance Act, 1922, which, as amended by the Finance Acts, 

1927, 1936, 1938 and 1939, provides as follows: - 

21. With a view to preventing the avoidance of the payment of 8upor-taxon 
super-tax through the withholding from distribution of income of a mcome , t 
company which would otherwise be distributed, ll is hereby enacted as certain 
follows: 00,Ul, “ i “ , • 

(1) Where it appears to the Special ConimissiuTirrs that any company 
to which this section applies has not, within a reasonable time after the 
end of any uar or other period ending on any date subsequent to 
the fifth day of April, nineteen hundred and twenty-two, for which 
accounts liuve been made up, distributed to its members in such 
manner as to render the amount distributed liable to be included 
in the statements to be made by the members of the company of their 
total income for the purposes of super-tax, a reasonable part of its 
actual income from all souTCts for the said year or other period, the 
rommissioners may, by notice in writing to the company, direct that 
for purposes of assessment to super-tax, the said income of the company 
shall, for the year or other period specified in the notice, be deemed 
to be the income of the members, and the amount thereof shall be 
apportioned among the members. 

The section (as amended) then sets out elaborate provisions for 
apportioning the tax and other matters. The Act of 1922 only applied 
to a limited class of companies and its provisions were easily evaded. 

The section (as amended by the Acts ol 1927, 193G, 1938 and 1939), 
however, now provides as follows:— 

(6) This section shall apply to any company which is under the 

31 (2) 
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control of not more than five persons and which is not a subsidiary 
company or a company in which the public are substantially 
interested. 

A company shall be deemed to be under the control of not more 
than five persons— 

(a) if any five or fewer persons together exercise or are able to 

exercise or are entitled to acquire control whether direct or 
indirect over the company’s affairs and in particular but 
without prejudice to the generality of the foregoing words if 
any five or fewer persons together possess or are entitled 
to acquire the greater part of the share capital or voting power 
of the company; or 

(b) if any five or fewer persons together possess or are entitled to 

acquire either the greater part of the issued share capital of 
the company or such part of that capital aB would if the 
whole of the income of the company were in fact distributed 
to the members entitle them to receive the greater part of 
the amount so distributed; or 

(c) if,— 

(i) on the assumption that the company is a company to 
wlneh the said section twenty-om* applies; or 

(ii) on the assumption that the company and any other 
company or companies arc companies to which the said 
section twenty-one applies, 

more than half of the income of tlie company (including any 
income which has been apportioned to it, or could on either 
of those assumptions be apportioned to it, for the purposes 
of the said section twenty-one) could be apportioned for those 
purposes among not more than five persons. 

“ Relatives ” and “ nominees " are defined in sect. 19 (2) of the 
Act of 1936. 

The application of sect. 21 of the Finance Act, 1922, has been much 
extended and its provisions made very complicated by later amend¬ 
ments, in particular by the provisions of scots. 13—17 of the Finance 
Act, 1939 (2 & 3 Geo. 6, c. 41). 

Before 1936, where 50 ordinary shares were held by one peraon and 
700 preference shares wore held by 14 persons holding 50 shares each, 
all shares carrying equal voting rights, the company was held not to 
be “under the control of not more thun five persons.” Himley 
Estates , Ltd., (1933) 1 K. B. 472. 

The whole of the income of n company may be apportioned by the 
Commissioners to a person able to secure that income or assets, present 
or future, w ill be applied directly or indirectly for his benefit to a greater 
extent than is represented in the value of his relevant interests in the 
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company. Fendoch Investment Trust Co. v. Z. R. C. 9 W. N. (1945) 118; 
and see F. P. E. Financial Trust v. L R. C., (1946) A. 0. 38. 

A subsidiary company is one the control of which is in the hands 
of another company to which the section docs not apply; but see now 
Finance Act, 1937, s. 14. 

If the Commissioners do not consider that a reasonable amount 
of the income has been distributed, the whole of the income of the 
company becomes liable to tax. See sect. 21 (1). Sur-tax assessed on 
the company under this section may be recovered under sect. 205 of 
the Companies Act, 1929, from a contributory who has been paid 
profits without deducting the sur-tax so assessed. Re Aidall , Ltd., 

(1933) 1 Ch. 323. If the company does not pay within three months, 
the tax may be recovered from the members on whom the tax is 
assessed. Finance Act, 1936, s. 19 (6). The shareholder should be 
debited with the amount of sur-tax paid, by the company in proportion 
to their liability to tax. Re Alexander Drew & Co., (1935) 1 Ch. 93. 

These prowhioQH apply even though the shareholders are companies 
or trustees or other persons who do not pay sur-tax. Roomwood 
Investments and Others v. 1. R. C. (1942), 1 All K. It. 290. A 
provision in the articles that no dividends are to be paid until thu 
capital of mortgages lias been paid off does not take' the company 
out of the section. Colville Estates, Lid. v. I. R. C\, (1930) 2 K. 11. 393. 

Where a company to which the Act applies is wound up, the income 
from the end of the last financial year to the dare of the winding up 
is deemed to bo income of that period available for distribution. 

Finance Act, 1927, b. 31 (4); ll. Collier <& Sons, Ltd., (1933) 1 K. B. 48S. 

But sec now, Finance Act, 1937, s. 14 (2) (c). 

As to super-tax on a sale of patents, see Jones v. Commissioners Patents. 
of I. R., (1920) 1 K. B. 711. 

If a company was exempt from the Act of 1922, but is covered by 
the Act of 1927, the first year to which the provisions of the amended 
Act applies is the super-tax year 1928—29. Finance Act, 1927, s. 37. 

See also Finance Act, 1928, s. 18. 


National Defence Contribution 

A new tax called National Defence Contribution was charged by the 
Finance Act, 1937, on the profits for five years from the 1st April, 

1937, arising from trades or bu si nesses falling within the Act at the 
rate, in the case of companies, of 5 per cent. For the definition of a 
subsidiary company for the purposes of this tax, see Finance Act, 

1938, b. 42. 
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The Profits Tax 

As from the beginning of 1947 National defence contribution is to be 
known as “the profits tax.” Tho rate was increased to 12j per 
cent, by sect. 30 of the Finance Act, 1947, subject to exceptions 
anil other alterations were made. This rate was omitted in the 
Autumn Budget of 1947. 


Excess Profits Tax 

By the Finance (No. 2) Act, 1939, s. 12, amended by the Finance 
Act, 1940, s. 26, excess profits tax was charged upon the excess of all 
profits over the standard profit as defined by the Act. By the Finance 
Act, 1941, s. 28, the surplus over 80 pei rent, was to be repaid after the 
War. The tax was abolished by the Finance Act, 1946, s. 36. 

It was held that the similar tax known as E.P.D., which was abolished 
in 1924, should be deducted in ascertaining the amount of the profits 
available for dividend. See Re Condran , (1917) 1 Ch. G35, and other 
cases on p. 222, supra. For the purpose of determining whether directors 
have a “controlling interest” under sect. 13 (9) of the Act of 1939, 
shares held by them as trustees must be taken into account. 1. R. C. v, 
J . Bibby <Sc Sons , Ltd., W. N. (1945) 117. 

Estate Duty 

Restrictions in the articles on the right to sell sharcB at their full 
value can only be taken into account in fixing the value of shares 
passing on death on the basis that the shares are capable of being 
sold in the open market. 7. R. C. v. Crossman, (1937) A. C. 26. 

When forming an estate company with a view to reducing the amount 
of estate duty which will be payable on the death of the estate owner, 
regard must be had to the provisions of sects. 34—38 of the Finance Act, 
1930. 
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LEADING CASES. 

It may be convenient here to bring together some of the leading cases Leading 
in relation to companies under the Companies ActB. oaMB * 

1. —Andrews v. Gas Meter Co., (1897) 1 Ch. 361: which decided 
that a company can, by taking the proper Bteps, create and issue 
preference shares, although not authorized so to do by its memorandum 
or by its articles as originally framed, and overruled Hutton v. Scar¬ 
borough Cliff Hotel Co. (Limited) A. t 2 Dr. k Sm. 514. See supra , p. 39. 

2. —Ashbury v. Watson (1885), 30 Oh. D. 376: which decided that 
where the rights attached to several classes of shares arc set out in the 
memorandum of association they are unalterable. See supra, p. 29. 

3. —Ashbury Railway Carriage and Iron Co. v. Riche (1875), L. R. 

7 JB. L. 671: which decided that the powers of a company under the 
Act of 1862 were limited by its objects. See supra, p. 51. 

4. — Bahia and San Francisco Railway Co. (1868), L. R. 3 Q. B. 595: 
in which it was held that a rompany which issued a certificate of title 
to shares might be estopped by persons acting thereon bond fide. See 
supra , pp. 98 and 116. 

5. — Barnes, Ex parte, (1896) A. 0. 146: which decided that a public 
examination of a person cannot be ordered unless the official receiver 
has found fraud against such person. Sec supra , p. 440. 

6. — Berwick v. English Joint Stock Bank (1867), L. R. 2 Ex. 265: 
deciding that a company is answerable in an action of deceit for the 
fraud of its directors in managing the affairs of the company to the 
same extent as if the fraud were its own. See supra, p. 62. 

7. —Bowes v. Hope Mutual Life Insurance Co. (1865), 11 H. L. C. 

402: which decided that a creditor who cannot get paid is primdfade 
entitled ex debito justiticB to a winding-up order. See also Western of 
Canada Co., 17 Ea. 1. See supra, p. 405. 
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8. —Bradford Banking Co., Ltd. v. Briggi, &c., Ltd. (1886), 12 App. 

Cas. 29: deciding that notice given to a company by an equitable 
mortgagee is not notice of a trust which a company is prohibited from 
receiving by sect. 101 (formerly sect. 30 of the Companies Act, 1862). 
See supra, p. 145. 

9. — Bridgewater Navigation Co., Ltd., Re (1889), 14 App. Cas. 525: 
which decided that, where there were preference shares and ordinary 
shares, the holders of both classes were (subject to any provision to the 
contrary) entitled to share pari passu in the surplus assets in the 
winding up, after paying of! the whole of the paid-up capital. See 
supra, p. 419. 

10. —British and American Trustee and Finance Corporation, Ltd. 
and Reduced v. Couper, (1894) A. C. 399, and Poole v. National Bank 
of China, (1907) A. C. 229, which decided that, under the Companies 
Acts, 1867 and 1877, the Court had jurisdiction to sanction any kind 
of reduction whatsoever. See supra , p. 83. 

11. —British Equitable Assurance Co., Ltd. v. Baily, (1906) A. C. 

35: which decided that a company may alter its articles so as to vary 
a contract with an outsider, if the outsider has taken his contract 
subject to the risk of the articles being altered, overruling the decision 
of the Court of Appeal, (1904) 1 Ch. 374. See supra, p. 41. 

12. —Burkinshaw v. Nicolls (1878), 3 App. Cas. 1004: which decided 
that where a company issues a certificate to the effect that certain shares 
are fully paid up, it may be estopped from denying their being paid 
up as against anyone acling upon such certifieale m good faith. See 
also Bloomcnthul v. Ford , (1897) A. C. 156; and Balkis Co. v. Tompkmson 
(1893) A. C. 396. Sec supra, p. 132. 

13. —Carruth v. Imperial Chemical Industries, Ltd., (1937) A. C. 707: 
where separate class meetings arc required to alter the rights of the 
holders of any class of shares, only the shareholders who are members 
of the class should be present at a separate meeting of that class; 
but if no objection is taken at the meeting, the presence of other 
members will not invalidate the resolutions passed. See supra , p. 470. 

14. — City Equitable Fire Insurance Co., Ltd., (1925) Ch. 407: which 
defined the duties of directors and decided that where the articles 
provide that the directors shall only be liable for “ wilful default ” 
they must be shown to have known that they were doing wrong. 
Supra , p. 197. See, however, Companies Act, 1929, s. 52. 

15. —Commissioners of Inland Revenue v. Blott, (1921) 2 A. C. 171: 
which decided that a bonus satisfied by the allotment of fully uaid 
shares was not liable to super-tax. See supra, p. 482. 



LEADING OASES 


16. -Cotman v. Brougham, (1918) A. 0. 514: which decided that 
the “ paramount object ” rule of construction may fairly be adopted 
for determining whether the main object or substratum has ceased to 
exist with a view to considering whether it is just and equitable that 
the company should bo wound up. Sop supra, p. 00. 

17. —Davis v. The Governor, Ac. Bank of England (1824), 2 Bing. 

393: deciding that a forged transfer of stock does not affect the title 
of the stockholder to the stock and dividends on it. See supra, p. 123. 

18. —Dovey v. Cory, (1901) A. C. 477: deciding that a director is 
entitled to rely on his subordinates doing their duty in the absence of 
any ground for suspicion, and is not liable if, owing to the fraud or 
neglect of such subordinates, the company sustains damage. See 
supra, p. 199. 

19. — Erlanger v. New Sombrero Phosphate Co. (1878), 3 App. Cas. 
1218: which decided that the promoters of a company stand in a 
fiduciary position to it. See supra, p. 342. 

20. — Ernest v. Nicholls (1857), 6 H. L. C. 419: deciding that all 
who deal with a company are to be deemed to have notice of its 
registered documents. See sujmi, p. 35. 

21. — Foss v. Harbottle (1843), 2 Hare, 401: uhich decided that the 
Court will not interfere in the internal affairs of a company where 
there is nothing ultra vires the company. It leaves the matter to the 
majority. See supra, p. 215. 

22. — Griffith v. Paget (1877), 5 Ch. 1). 894; 0 Oh. D. 515: which 
decided that, upon a sale under sect. 101 of the Companies Act, 1862, 
it was not allowable to provide for a distribution of the assets otherwise 
than in accordance with the legal rights of the parties. See supra , 
p. 466. 

23. —Grissell’s case (1866), 1 Ch. App. 528: which decided that a 
shar eholder in a company who was a creditor thereof could in the 
winding up prove in competition with the outside creditors, but was not 
entitled to set off his debt against calls. See supra, p. 422. 

24. —Hardy v. Fothergill (1888), 13 App. Cas. 351: deciding, in 
effect, that every liability of a company, however difficult of valuation, 
is provable in the winding up, unless declared by the Court “ incapable 
of being fairly estimated.” See supra , p. 421. 
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26.— Kanssen v. Rialto (Weit End), Ltd., (1944) Ch. 346: which laid 
down that a person cannot rely on sect. 143 (which validates the Acts 
of de facto directors) if he knows that the validity of the appointment 
has been challenged and makes no inquiries. See supra p. 185; and 
see Morris v. Kanssen, below. 

26. — Kelner v. Baxter (1866), L. R. 2 C. P. 174: which decided that 
where A., before the incorporation of a company, purports to make 
a contract on the company’s behalf with B., the company cannot ratify 
such contract, and A. is personally liable on it. See supra , p. 259. 

27. — Knightsbridge Estates Trust, Ltd. v. Byrne, (1940) A. C. 613: 
which decided that a mortgage of land by a company is a “ debenture ” 
within sect. 380 of the Companies Act, 1929. See supra , p. 291. 

28. — Morris v. Kanssen, (1946) A. C. 459: where it was held that an 
appointment of a director which never in fact, took place, but was 
fraudulently alleged to have taken place at a meeting which was never 
held, was simply void and was not saved by sect. 143 as a defective 
appointmenl. See supra , p. 186. 

29. — Nash v. Lynde, (1929) A. C. 158: which decided that a prospectus 
is not " issued ” if it is shown to one person privately and not as a 
member of the public. See supra , p. 364. 

30. — Oakb&nk Oil Co. v. Crum (1882), 8 App. Cas. 65: deciding that 
primd facie a company has no power to pay a dividend in proportion 
to the amount paid up on each share where a larger amount is paid up 
on some shares than others, unless its regulations so provide. See 
supra, p. 212. 


31. — Oakes v. Turquand (1867), L. R. 2 H. L. 375: deciding (1) that 
a contract induced by fraud or misrepresentation is not void, but 
voidable at the option of the party defrauded; until avoided, it is 
valid; (2) that it is too late to rescind after the rights of creditors have 
intervened on u winding up. See supra, p. 112. 

32. — Ooregum Gold Mining Co., Ltd. v. Roper, (1892) A. C. 125: 
deciding that a company limited by shares has no power to issue its 
shares at a discount, and that the registration of a contract under 
sect. 25 of the Companies Act, 1867, made no difference. See supra, 
p. 58. 

33. — Panama New Zealand, &c. Mail Co., Re (1870), 5 Ch. App. 
318: deciding that a charge on a company’s undertaking by way of 
floating security is effective. See supra , p. 313. 
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34. —Parker v, McKenna (1875), 10 Ch. App. 118: deciding that a 
director cannot make any profit out of his agency without the know¬ 
ledge and consent of his principal—the company. See supra , p. 188. 

35. — Peek v. Derry (1889), 14 App. Cas. 337: which decided that, 
in an action of deceit against directors, it was necessary to prove fraud. 
See supra , p. 371. 

36. — Peel's case (1867), 2 Ch. App. C/4: which decided that the 
Registrar's certificate of incorporation of a company was conclusive (see 
supra , p. 42), and that subscribers for shares are to be taken to have 
read the memorandum and articles of association. 

37. — Peel v. London and North Western Railway Co., (1907) 1 Oh. 

5: deciding that a company may legitimately do and pay for out of 
its assets all such things as are reasonably necessary for procuring 
members to express their views upon any questions affecting the 
management of the company’s affairs, e.g. t sending stamped proxy 
forms, overruling Studdert v. Grosvenor, 33 Ch. D. 628. See supra , 
p. 56. 

38. — Pell’s case (1869), 5 Ch. App. 11: which decided that where 
shares have been issued as paid-up shares upon the footing that certain 
specified property shall he accepted by the company as the consideration 
for such shares, the Court will not, whilst the contract stands, inquire 
into the value of the consideration, even at the instance of a creditor. 
See supra , p. 101. 

39. — R. v. Kylsant (Lord), (1932) 1 K. B. 442: which decided that 
non-disclosure or a partial statement in a prospectus may render the 
prospectus false* in a material particular, if, as a result, the prospectus 
as a whole creates a false impression. See supra, p. 208. 

40. —Royal British Bank v. Turquand (1857), 6 E. & B. 327: which 
decided that those who deal with a company are not concerned with 
the indoor management. See supra, p. 36. 

41. — Ruben v. Great Fingall Consolidated, (1906) A. C. 439: deciding 
that a company is not liable on share certificates to which the secretary 
has forged the names of the directors. See supra , p. 124. 

42. —Russian and English Bank v. Baring Bros. & Co., (1936) A. C. 
405: a foreign company, which has been dissolved, can be wound up 
and the liquidator can sue in the name of the company for debts due 
to the company. Sec supra , p. 479. 

43. —Salomon v. Salomon & Co., Ltd., (1897) A. C. 22: which decided 
that one-man companies arc legal and that the company is a separate 
entity from the members. See supra , p. 40. 
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44,—Sparge’i mi (1878), 8 CL App. 407: which decided that shares 
might be paid up in cash by setting ofi by agreement a debt presently 
due to the shareholder from the company against the amount due on 
the shares. Sec supra , p. 108. 

46.— Standard Manufacturing Co., Re, (1891) 1 Ch. 627: deciding 
that debentures and trust deeds do not require to be registered under 
the Bills of Sale Acts. See supra , p. 321. 

46. — Trevor v. Whitworth (1887), 12 App. Cas. 409: which decided 
that it was illegal for a company to buy its own shares. See supra , p. 55 

47. — Walker v. London Tramways Co. (1879), 12 Ch. D. 705: which 
decided that a company cannot by a clause in its regulations deprive its. 
shareholders of the statutory power of altering its articles. See 
supra , p. 39. 

48. —Welton v. Saffery, (1897) A. C. 299: which decided that shares 
issued at a discount must, even as between the members in a winding 
up, be treated as imposing a liability to pay up the discount in cash. 
See supra , p. 58. 

49. —Weston's case (1870), 4 Ch. 20: which decided that the right 
of transfer of shares in a company under the Act is prxmd facie free. 
See supra , p. 110. 

50. —Will v. United Lankat Plantations Co., Ltd., &c., (1914) A. C. 

11: deciding that preference shares are not primd facie entitled to 
receive any dividend beyond the fixed preferential dividend. See 
supra, p. 73. 
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APPENDIX I. 

COMPANIES ACT, 1929. 

19 k 20 Gbo. 5, c. 23. 

An Art to consolidate the Companies Acts, 1903 to 1928, and oertain 
other enactments connected with the said Acts. 

As amended by the Companies Act, 1947 * [10th May, 1929.] 

Bb it euacted, &o. 


PART I. 

Incorporation of Companies and Matters incidental trrreto. 

Memorandum of Aesociation. 

1. —(1) Any seven or more persons, or, whore the company to be formed will 
be a private company, any two or moro persons, associated for any lawful purpose 
may, by subscribing their names to a memorandum of association and otherwise 
complying with the requirements of this Act in respect of registration, form an 
incorporated company, with or without limitod Liability. 

(2) Suoh a company may be either— 

(a) A company having the liability of its members limited by the memo¬ 

randum to the amount, if any, unpaid on the shares respectively held 
by them (in this Aot termed “a company limited by shares”); or 

(b) A company having the liability of its mom bora limited by the memo¬ 

randum to such amount as the members may respectively thereby 
undertake to contribute to the assets of the company in the event 
of its being wound up (in this Act termed “ a corn pony limited by 
guarantee”); or 

(c) A company not having any limit on the liability of its members (injthis 

Act termed "an unlimited company”), 

2. —(1) The memorandum of every company must stato- EsaulremeeU 

wltii roipoot to 

(a) Tho name of the company, with " Limited " as the last word of the name msmorandnm. 

in the case of a oompaoy limitod by shares or by guarantee: p. 15 , 

(b) Whether the registered office of the company ib to her situate in Kngland 

or in Scotland: 

(c) The objects of the company. 

(2) The memorandum of a company limited by shares or by guarantoe must 
also state that the liability of its members is limited. 

(3) The memorandum of a company limited by guarantee must also state that 
each member undertakes to contribute to the assots of the company in the event 
of its being wound up while he is a member, or within one year after he ceases 
to be a member, for payment of tho debts and liabilities of the company con¬ 
tracted before he ceases to be a member, and of the costs, charges, and expenses 
of winding up, and for adjustment of the rights of the contributories among them¬ 
selves, such amount as may bo required, not exceeding a specified amount. 

* The part* of the Art of 1929 which art r< /haled hy the Art of I(H7 are enclosed 
in brarfcff*. Where words are substituted they art printed in dalm. 


Mode of 
forming in¬ 
corporated 
company. 

p. 20. 
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(4) In the case of a company having a share capital- 

fa) The memorandum must also, unless the company is an unlimited company, 
state the amount of share capital with which the company proposes 
to be registered and the division thereof into shares of a fixed amount; 

(b) No subscriber of the memorandum may take less than one share; 

(c) Each subscriber must write opposite to his name the number of shares 

he takes. 


■tautureof S' The memorandum must bear the same stamp as if it were a deed, and must 
memorandum, be signed by each subscriber in the prosenre of at least one witness who must 
n m attest the signature, and that attestation shall be sufficient in Scotland as well 

P as in England. 


Amended, 4. A company may rot alter the conditions contained in its memorandum 
1947, S. 77. except in the cases, in the mode and to the extent for which expresB provision 

is made in this Act. 


Modern 
which and 
extent to 
which objects 
ofcompany 
may be 
altered. 
p.«4. 


Amended, 
1947, s. 70. 
Words in 
brackets re¬ 


pealed, 9th 
Sohedule. 


6,—(1) Subject to the provisions of this section, a company may, by special 
resolution, alter the provisions of its memorandum with respect to the objects 
of the company, so far as may be required to enable it— 

(a) to carry on its business more economically or more efficiently; or 

(b) to attain its main purpose by new or improved means; or 
(o) to enlarge or change the local area of its operations; or 

(d) to carry on some business whioh under existing Pin umslamos may con¬ 

veniently or advantageously be combined with the business of the 
company; or 

(e) to restrict or abandon any of the objects specified in the memorandum; or 

(f) to soil or dispose of the whole or any part of the undertaking of the 

company; or 


(g) to amalgamate with any other company or body of persons. 


f(2) The alteration shall not tnlre effect until, and except in so far as, it is 
confirmed on petition by the rourl. 


(3) Before confirming the alteration the court must be satisfied— 

(a) that sufficient notice 1ms hern given to eM*ry holder of debentures of 

the company, and to an) persons or class of persons whose interests 
will, in tho opinion of the court, be affected by tho alteration; and 

(b) that, with respect to every creditor who m the opinion of the court is 

entitled to object and who signifies Ins objection m manner duected 
by the court, either lua consent to the alUration has been obtained 
or his debt or claim lias been discharged or has determined, or has 
been secured to the sfttibfiK tiun of the court: 

Provided that the court may, in the ease of any person or class, for special 
reasons, dispense with the notice required by this section. 

(4) Tho court may make an order confirming the alteration either wholly or 
ir. part, and on such terms and conditions as it thinks fit. 

(5) The court shall, in exercising its discretion under this section, have regard 
to the rightB and interests of the in embers of the company or of any class of them, 
as well as to the rights and interests of tho creditors, and may, if it thinks fit, 
adjourn tho proceedings in order fchAt an arrangement may be mode to the satis¬ 
faction of the court for tho purchase of the interests of dissentient members, and 
may give such directions and make suoh orders as it may think expedient for 
facilitating or carrying into effect any such arrangement: 
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Provided tbit no part of the capital of the company ahall be expended in any 
e nob purchase. 

(6) An office copy of the order confirming the alteration, together with a printed 
copy of the memorandum as altered, shall, within fifteen days from the date of 
the order, be delivered by the company to the registrar of companies, and he 
shall register the copy so delivered, and shall certify the registration under his 
hand, and the certificate shall be conclusive evidence that all the requirements 
of this Act with respect to the alteration and the confirmation thereof have been 
complied with, and thenoeforth the memorandum as bo altered Bball be the memo* 
random of the company. 

The court may by order at any time extend the time ior the delivery of docu¬ 
ments to the registrar under this section for such period as the court may thfrk 
proper. 

(7) If a company makes default in delivering to the registrar of companies 
any dooument required by this section to be delivered to him, the company shall 
be liable to a fine not exceeding ten pounds for every day during which the default 
continues.] 

Articles of Association. 

6. There may in the case of a company limited by shares, and there shall in Articles 
the case of a company limited by guarantee or unlimited, be registered with the 
memorandum articles of association Bigned by the subscribers to the memorandum for ooupanta 
and prescribing regulations fur the company. p. 28. 


7-—(I) In the case of an unlimited company the articles,[if the company has Regulationsrt- 
a share capital,] must state the amount of share capital with which the company Jj!unflmlted* 
proposes to he registered. ?ompsny or 

(2) In the case of an unlimited company or a company limited by guarantee, companyllnUtsd 

the articles, [if the company has not n share capital, | must state the number of hv 
members with which the company proposes to be registered. p. 300. 

(3) Where a company [not having a share capital | has increased the number of Amended 

its members beyond the registered number, it rhall, within fifteen days after the 
increase was resolved on or took place, give to the registrar of companies rotico Words in 
of the increase, and the registrar shall record the increase. brockets re- 

If default is made in complying with thin subjection, the company and every pooled, 9th 
officer of the company who is in default shall he liable to a default fine. h'chedulc. 

8.—(1) Articles of association may adopt all or any of the regulations contained Adoption and 
in Table A. application of 

(2) In the cose of a company limited by share? and registered after the com- Table A. 
inenccment of this Act, if articles arc not rcgisteicd, or, if articles ate registered, p. 28. 
in so far as the articles do not exclude or modify the irpulatioiiH contained in 
Table A, those regulations shall, so fai as applicable, be the ngulaiionB of the 
oompany in the Bame manner and to the tame extent as if they were contained 
in duly registered articles. 


9. Articles must— 


(1) be printed; 

(2) be divided into paragraphs numbered consecutively; 

(3) bear the same stamp as if they were contained in a deed; 

(4) he signed by each suliMribcr of the memorandum of association in the 

presence of at leaBt one witness who mmt attest the signature, and 
that attestation shall he sufluient in Scotland as well as in England. 


Printing, 
stamp, and 
signature of 
articles. 


p. 28. 


10.—(1) Subject to the provisions of this Act and to the conditions contained Alteration 
in its memorandum, a company may by special resolution alter or add to its of articles 
articles. by wpocial 

(2) Any alteration or addition bo made in the articles ahall, subject to the resolution, 
provisions of this Act, be as valid as if originally contained therein, and be subject p. 88 . 
in like manner to alteration by special resolution. 
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Statutory 
forms of 
memorandum 
and articles. 


Registration 
of memo* 
random and 
articles, 
p. 16. 

Effect of 
registration. 



of 

ay to 


Conclusive- 
ness of cer¬ 
tificate of 
incorporation. 

p.48. 


Registration 
of unlimited 
company as 
limited, 
p. 391. 


Form of Memorandum and Article !. 

11 . Hie form of— 

(1) the memorandum of association of a company limited by shares; 

2 ) the memorandum and articles of association of a company limited by 
guarantee and not having a share capital; 

(3) the memorandum and articles of association of a company limited by 

guarantee and having a share capital; 

(4) the memorandum and articles of association of an unlimited company 

having a share capital; 

shall be respectively in accordance with the forms set out in Tables B., C., D. 
and E. in the First Schedule to this Act, or as near thereto as oircamstancoe admit. 

Registration. 

12. The memorandum and the articles, if any, shall be delivered to the 
registrar of companies for England or the registrar of companies for Scotland 
aooording as the registered office of the company is Btatcd by the memorandum to 
be situate in England or Scotland, and the registrar shall retain and register 
them. 

18.—(1) On the registration of the memorandum of a company the registrar 
shall certify under his hand that the company is incorporated, and in the ease 
of a limited company that the company is limited. 

(2) From the date of incorporation mentioned in the certificate of incor¬ 
poration, the subscribers of the memorandum together with such other persons 
as may from time to time become members of the company, shall be a body 
corporate by the name contained in the memorandum, capable forthwith of 
exercising all the functions of an incorporated company, and having jerpctual 
succession and a common seal, but with such liability on the part ot the 
members to contribute to tho assets of the company in the event of its bring 
wound up as is mentioned in this Act. 

14. -(1) A company incorporated under this Act shall have power to bold 
lands, and as regards lands in any part of the United Kingdom without licence 
in mortmain; 

Provided that a company formed for the purpose of promoting art, science, 
religion, charity or any other like object not involving the acquisition ol j.uin 
by the company or by its individual members, shall not, without the bet nee of 
the Board of Trade, hold more than two acres of laud, hut the Board mac by 
lioence empower any such company to hold lands in such quantity, und subject 
to Buch conditions, as the Board think fit. 

(2) A licorice givon by the Board of Trade under this section shall be in 
accordance with the form sot out in the Second Schedule to this Act, or as 
near thereto as circumstances admit. 

15. —(1) A certificate of incorporation given by tho registrar in respect of 
any association shall be conclusive evidence that ail the requirements of this 
Aot in respect of registration and of matters precedent and incidental thereto 
have been complied with, and that the association is a company authorised to 
be registered and duly registered under this Act. 

(2) A statutory declaration by a solicitor of the Supreme Court, and in 
Scotland by an enrolled law agent, engaged in the formation of tho company, 
or by a person named in the articles os a director or secretary of the company, 
of compliance with all or any of the said requirements shall he produced to 
the registrar, and the registrar may accept such a declaration as sufficient 
evidence of compliance. 

16. —(1) Subject to the provisions of this section, a company registered as 
unlimited may register under this Act as limited, or a company already regis¬ 
tered as a limited company may re-register under this Act, hut the registration 
of an unlimited company as a limited company shall not affect the rights 
or liabilities of the company in respect of any debt or obligation incurred, 
or any contract entered into, by, to, with, or on behalf of the company before 
the registration, and those rights or liabilities may be enforced in manner 
provided by Fart IX. of this Act in the ease of a company registered in 
pursuance of that Fart. 



Companies Act, 1929. 


Act of 1929 497 


(2) On registration in pursuance of this section the registrar sha dose the 
former registration of the company, and may dispense with the delivery to 
him of copies of any documents with copies of which he was furnished on the 
ocossion of the original registration of the company, but, save as aforesaid, the 
registration shall take place in the same manner and shall hare effect as if 
it were the first registration of the company under this Act, and as if the 
provisions of the Acts under which the company was previously registered and 
regulated had been contained in different Acts from those under which the 
company is registered as a limited oompany. 


Provision* with respect to Names oj Cmpanies. 

[17.—(1) No oompany shall be registered by a name whioh— 

(a) is identical with that by which a company in existence is already regis¬ 

tered, or so nearly resembles that name as to be calculated to deceive, 
except where the company in existence is in the course of being 
dissolved and signifies its consent in such manner as the registrar 
requires; or 

(b) contains the words "Chamber of Commerce," unless the company is a 

company whioh is to be registered undei a licence granted in pur¬ 
suance of the next following section of this Act without the addition 
of the word " Limited " to its name; or 
(o) contains the words " Building Society." 

(2) Except with the consent of the Board of Trado no company shall be 
registered by a name whioh— 

(a) contains the words " Royal " or " Imperial ” or in the opinion of the 

registrar suggests, or is calculated to suggest, the patronage of Ills 
Majesty or of any member of the Royal Family or connection with 
His Majesty’s Government or any department thereof; or 

(b) contains the words " Municipal" or " Chartered " or in the opinion of 

the registrar suggests, or is calculated to suggest, connection with 
any municipality or other local authority or with any society or body 
incorporated by Royiil Charter, or 

(c) contains the word u (’o-opci alive." j 


18. — (I) Where it is proved to the satisfaction of the Board of Trade that 
an association about to be formed as a limited company is to be formed for 
promoting commerce, art, science, religion, charily, or any other useful object, 
and intends to apply its profits, if any, or other income in promoting its 
objects, and to prohibit the payment of any dividend to its members, the 
Board may by licence direct that the association may be registered as a 
company with limited liability, without the addition of the word “ Limited " 
to its name, and the association may be registered accordingly. 

(2) A licence by the Board of Trado under this section may be granted on 
such conditions and subject to such regulations as the Board think fit, and 
those conditions and regulations shall be binding on the association, and shall, 
if the Board so direct, be inserted in the memorandum And articles, or in one 
of those documents. 

(3) The association shall on registration enjoy all the privileges of limited 
companies, and be subject to all their obligations, except those of using the 
word 11 Limited ” as any part of its name, and of publishing its name, and of 
sending lists of members to the registrar of companies. 

,(4) A licenco under this section may at any tunc be revoked by the Board of 
Tirade, and upon revocation the registrar shall enter the word " Limited " at 
the end of the name of the association upon the register, and the association 
shall cease to enjoy the exemptions and privileges granted by this section: 

Provided that before a licence is so revoked the Board shall give to the 
association notice in writing of their intention, and shall afford the association 
an opportunity of being heard in opposition to the revocation. 

(5) Where the name of the association contains the words " Chamber of 
Commerce," the notice to be given as aforesaid shall include a statement of the 
effect of the provisions of subsection (3) of the next following section of this 
Aot. 


Restriction 
on registra¬ 
tion of com¬ 
panies by 
oertain 
names. 

p. 20. 

N. 17 is re¬ 
pealed. 

1017, h. 7ff(4), 
and 01 h. 8ch. 


Power to 
dispense with 
"Limited" 
in name of 
chan table 
And other 
companies, 
p. 265. 
Amended, 
1047, s. 70. 
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Change or 
name. 
p.255 
Amended, 
J947,«. 78. 


Applic fction 
exl ended, 
1W7. 


Effeot of 
memorandum 
and articles, 
p. 80. 


Provision as 
to memoran¬ 
dum and 
artioles of 
companiee 
limited by 
guarantee, 
p. 888. 


Alterations In 
memorandum or 
artlolee looreas- 
log liability to 
contribute to 
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19.—(1) A company may by special resolution, and with the approval of the 
Board of Trade signified in writing, ohange its name. 

(2) If, through inadvertence or otherwise , a company on its first registration by a 
new name is registered by a name which in the opinion of the Board of Trade is too 
like the name by which a company in existence is previously registered, the first men¬ 
tioned company may change its name with the sanction of the Board and, if they so 
direct within six months of its being registered by that name, shall change it within a 
period of six weeks from the date of direction or such longer period as the Board may 
think fit to allow. 

If a company makes default in complying with a direction under this subsection, 
it shall be liable to a fine not acceding Jive pounds for every day during which the 
default continues, 

(3) Where a licence granted in pursuance of the last foregoing section of 
this Aot to a company the name of which contains the words “Chamber of 
Commerce " is revoked, the oompany shall, within a period of six weeks from 
the dale of the revocation or suoh longer period as the Board of Trade may 
think fit to allow, change its name to a name which does not coutain those 
words. 

If a oompany makes default in complying with the requirements of this 
subsection, it shall be liable to a fine not excoeding fifty pounds for eveiy day 
during which the default continues. 

(4) Whore a company changes its name, the registrar shall enter the new 
name on the register in place of the former name, and shall issue a certificate of 
incorporation altered to meet the circumstances of the case. 

(5) The change of name shall not affect any rights or obligations of the 
oompany, or render defective any legal proceedings by or against the company, 
and any legal proceedings that might have been continued or commenced 
against it by its former name may be continued or commenced against it by its 
new name. 

General Provisions with respect to Memorandum and Articles. 

20. —(1) Subject to the provisions of this Act, the memorandum and articles 
shall, when registered, bind the oompany and the members thereof to the hahh* 
extent as if they respectively had been signed and scaled by each member, and 
ooutained covenants oil the part of each member to obsorve all the provisions 
of tho memorandum and of the articles. 

(2) All money payable by any member to the company under the memo¬ 
randum or articlos shall bo a debt due from him to the company, and in 
England be of tie nature of a specialty debt. 

21 . —(1) In the case of a company limited by guarantee and not having a 
share capital, and registered on or after the first day of .January, nineteen 
hundred and one, every provision in the memorandum or articles or in any 
resolution of the company purporting to give any person a right to participate 
in the divisible profits of the company otherwise than as a member shall be void. 

(2) For the purpose of the provisions of tliis Act relating to the memo¬ 
randum of a company limited by guarantee and of this section, every provision 
in the memorandum or articles, or in any resolution, of a company limited by 
guarantee and registered ou or after the date aforesaid, purporting to divide 
the undertaking of the company into shares or interests shall bo treated an a 
provision for a share capital, notwithstanding that the nominal amount or 
number of the shares or interests is not specified thereby. 

22. Notwithstanding anything in the memorandum or artioles of a company, 
no member of tho company shall be bound by an alteration made in the 
memorandum or articles after tho date on which he beoame a member, if and 
so far as the alteration requires him to take or subscribe for more shares than 
the number held by him at the date on which the alteration is made, or in any 
way increases his liability as at that date to contribute to the share capital of, 
or otherwise to pay money to, the company: 

Provided that this Bection shall not apply in any oase where the member 
agrees in writing, either before or after the alteration is made, to be bound 
thereby. 

28.—(1) A oompany shall, on being so required by any member, send to 
him a oopy of the memorandum and of the artioles, if any, and a copy of any 
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Act of Parliament which altera the memorandum, subject to payment, in the articles to 
ease of a copy of the memorandum and of the articles, of. one shilling or such be given to 
less sum as the company may prescribe, and, in the case of a copy of an Act, montben, 
of snob sum not exceeding the published price thereof as the company may p. gg, 
require. r 

(2) If a company makes default in complying with this section, the company 
and every officer of the company who is in default shall be liable for each offence 
to a fine not exceeding one pound. 

24.—(1) Where an alteration is made in the memorandum of a company, Issued copies 
evefy copy of the memorandum issued after the date of the alteration shall be in of memoran- 
acoordance with the alteration. dum to 

(2) If, where any such alteration has been made, the company at any time embody 
after the date of the alteration issues any oopies of the memorandum whioh alterations, 
are not in accordance with the alteration, it shall be liable to a fine not exceeding p gg 
one pound for each copy so issued, and every officer of the company who is in 
default shall be liable to the like penalty. 

Membership of Company. 

26. — ( 1 ) The subscribers of the memorandum of a company shall be deemed Definition of 
to have agreed to become members of the company, and on its registration member 
shall be entered os members in its register of mem ben. p. 88, 

(2) Every other person who agrees to become a member of a company, and 
whose name is entered in its register of members, shall be a member of the 
company. 

Private Companies . 

26. (1) For the purposes of this Act tho expression "private company " Meaning of 

means a company whioh hy its articles— 11 private 

(a) restricts the right to transfer itH shares; and 0 °n 77 " 

(b) limits tho number of its members to fifty, not including persons who are P* •*''• 

m tho employment of tho company and persons who, having been 
formerly in tie employment of the company were while in that employ¬ 
ment, and have continued after the determination of that employment 
to be, members of the company; and 

(r) prohibits any invitation lo the public to subscribe for any shares or 
debentures of the company. 

(2) Where two or more persons bold one or mure shares in a company jointly 
they shall, for tho purposes of this section, he treated as a single member. 

27. —(J) If a company, being a private company, alters its articles n such Circum- 

manner that they no longer include the provisions which, under the last fore- Fiances in 
going section of this Act, are required to be included in tho articles of a which com- 
couijiany in order to constitute it a private company, the company shall, as on panv ceases 
tho date of the alteration, cease to be a private company and shall, within a to bo, or to 
period of fourteen days after the said date, deliver to tho registrar of companies enjoy privi- 
for registration [a prospectus or| a statement in lieu of prospectus in the form legos of, a 
and containing the particulars set out m the Third Schodulc lo this Act. private 

(2) If default is made in complying with subsection ( 1 ) of this section, the eompany. 
company and every officer of the company who is in default shall bo liable to p. flgfi. 

a default fine of fifty pounds. 

(3) Where the articles of a company include the provisions aforesaid, but ^ lnei 

default is mode in complying with any of those provisions, the company shall 1947 , 96, 

cease to bo entitled to the privileges and exemptions conferred on private ari( j Wnr< | 8 
companies under the provisions contained in section twenty-eight, subsection (3) biocketn 

of section one hundred and ten, [subsection (I) of section one hundred and thirty] rt .j,eaJod, 
and paragraph (4) of section one hundred and sixty-eight of this Act, and 9 ^ ,<ohed. 
thereupon the said provisions shall apply to the company as if it were not a 
private company: 

Provided that the court, on being satisfied that the failure to comply with the 
conditions was accidental or due to inadvertence or to some other sufficient cjiusc, 
or that on other grounds it is just and equitable to grant relief, may, on the 
application of the company or any other person interested and on suoh terms 
and conditions as seem to the court just and expedient, order that the company 
be relieved from suoh consequences as aforesaid. 

32 (2) 
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Reduction of Number of Members below Legal Minimum. 

28. If at any time the number of members of a company is reduced, in the 
oase of a private company, below two, or, in the case of any other oompany, 
below Beven, and it carries on business for more than six months while the 
number is so reduoed, every person who is a member of the oompany during 
the time that it so carries on business after those six months and is cognisant 
of the fact that it is carrying on business with fewer than two members, or 
seven members, as the oase may be, shall be severally liable for the payment of 
the whole debts of the oompany contracted during that time, and may be 
severally sued therefor. 


Contracts^ dec . 

20.—(I) Oontraots on behalf of a oompany may be made as follows:— 

(a) A contract whioh if made between private persons would be by law 

required to be in writing, and if made according to English law to 
be under seal, may be made on behalf of the oompany in writing 
under the common seal of the oompany: 

(b) A contract whioh if made between private persons would be by law 

required to be in writing, signed by the parties to be charged therewith, 
may be made on behalf of the company in writing signed by any 
person acting under its authority, express or implied : 

(c) A contract whioh if made between private persons would by law be 

valid although made by parol only, and not reduced into writing, 
may be made by parol on behalf of the company by any person 
acting under its authority, express or implied. 

(2) A contract made aooording to this section shall be effectual in law, and 
shall bind the company and its successors and all other parties thereto. 

(3) A oontraot made aooording to this seotion may be varied or discharged 
in the SAiue manner in whioh it iB authorised by this section to he made. 

(4) A deed to which a company is a party shall be held to be validly executed 
in Scotland on behalf of the company if it is exeouled in accordance with the 
provisions of this Act or is sealed with the common seal of the company and 
subscribed on behalf of the company by two of the directors (and the secretary) 
of the oompany, and such subscription on behalf of the oompany shall be 
binding whether attested by witnesses or not. 

80. A bill of exchange or promissory note shall be deemed to have been made, 
acoeptod, or endorsed on behalf of a company if made, accepted, or endorsed m 
the name of, or by or on behalf or on account of, the company by any person 
acting undor its authority. 

81. —(1) A company may, by writing under its common bohI, ompower any 
person, either generally or in respect of any specified mattors, as its attorney 
to execute deeds on its behalf in any place not situate in the United Kingdom. 

(2) A deed signed by such an attorney on behalf of the company and under 
his seal shall bind the company and have the same effect as if it were under its 
common seal. 

82. —(1) A oompany whoso objects require or comprise the transaction of 
business in foreign countries may, if authorised by its articles, have for use in 
any territory, district, or plaoe not Bituate in the United Kingdom, an official 
seal, which shall be a facsimile of the common seal of the company, with the 
addition on its face of the name of evory territory, district, or plaoe where it is 
to be used. 

(2) A deed or other dooument to whioh an official seal is duly affixed Bhall 
bind the oompany as if it had been sealed with the common seal of the oompany. 

(3) A company having an official seal for use in any such territory, district 
or place may, by writing under its common seal, authorise any person appointed 
for the purpose in that territory, distriot or place, to affix the official seal to 
any deed or other dooument to whioh the company is party in that territory, 
diatrict or place. 

(4) The authority of any such agent shall, as between the company and any 
person dealing with the agent, oontinue during the period, if any, mentioned in 
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the mRttmawt watering the authority, or if no period ii then mentioned, 
then until notice of the revocation or determination of the agent'i authority 
has been given to the person dealing with him* * 

(5) The person affixing any such official seal shall, by writing tinder his hiwdj 
certify on the deed or other instrument, to whioh the seal is affixed, the date on 
which and the plaoe at whioh it is affixed. 

Authentication of Docvmnk. 

88 . A document or proceeding requiring authentication by a company may Authentica¬ 
te signed by a director, secretary or other authorised officer of the oompany, tion of 
and need not be under its common seal. documents 


PART II. 

Shabi Capital and Dsbbntttbks. 

Prospectus . 

84.—(1) A prospectus issued by or on behalf of a company or in relation to an Dating and 
intended oompany shall be dated, and that date shall, unless the contrary is registration of 
proved, be taken as the date of publication of the prospeotna. prospectus. 

(2) A oopy of every suoh prospeotus, signed by every person who is named p 353 
therein as a direotor or proposed director of the company, or by his agent authorised Amen ded 
in writing, shall be delivered to the registrar of companies for registration on or 1947 a q\ 
before the date of its publication, and no suoh prospectus shall be issued until ’ 

a copy thereof has been so delivered for registration. 

(3) The registrar shall not register any prospeotus unless it is dated, and the 
copy thereof signed, in maimer required by this section. 

(4) Every prospectus shall state on the face of it that a oopy has been delivered 
for registration as required by this section. 

(5) If a prospeotus is issued without a oopy thereof being so delivered the 
company, and evory person who is knowingly a party to the issue of the prospeotus, 
shall be liable to a fine not exceeding five pounds for every day from the date 
of the issue of the prospectus until a copy thereof iB so delivered. 

86 .—(1) Every prospectus issued by or on behalf of a company, or by or on Specific re- 
behalf of any person who is or has been engaged or interested in the formation quircmonUi as 
of the company, must state the matters specified in Part I. of the Fuuiih Schedule to particulars 
to this Act and sot out the reports specified in Port II. of that Schedule and the in prospeotus, 
said Parts 1. and II. shall have effect subject to the provisions contained in p. 357 . 

Part III. of the said Schedule. Amended, 

(2) A condition requiring or binding an applicant for shares in or debentures 1947, 

of a company to waive compliance with any requirement of this flection, or ss. Cl, <M. 
purporting to affect him with notice of any contract, document, or matter not 
specifically referred to in the prospectus, shall be void. 

( 3 ) It shall not bo lawful to issue any form of application for shares in or 
debentures of a company unless the form is issued with a prospectus whioh 
oomplics with the requirements of this section: 

Provided that this subsection shall not apply if it is shown that the form of 
application was issued either— 

(a) in oonnoction with a boni fide invitation to a person to enter into an under¬ 

writing agreement with respect to the shares or debentures; or 

(b) in relation to shares or debentures which were not offered to the publio. 

If any person acts in contravention of the provisions of this subsection he shall 

be liable to a fine not exceeding five hundred pounds. 

( 4 ) In the event of non-compliance with or contravention of any of the require¬ 
ments of this section, a director or other person responsible for the prospeotus 
shall not incur any liability by reason of the non-complianoe or contravention, if— 

(a) as regards any matter not disclosed, he proves that he was not cognisant 

thereof; or 

(b) he proves that the non-compliance or contravention arose from an honest 

mistake of faot on his part; or 
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(o) the non-compliance or contravention was in reapeot of matters which in 
the opinion of the oourt dealing with the oase were immaterial or was 
otherwise such as ought, in the opinion of that court, having regard to 
all the circumstance! of the oase, reasonably to be excused: 

Provided that in the event of failure to include in a prospectus a statement 
with respect to the matters specified in paragraph 15 of Part 1. of the Fourth 
Schedule to this Aot, no director or otheT person shall inonr any liability in 
respect of the failure unless it be proved that ho had knowledge of the matters 
not disclosed. 

(6) This section shall not apply to the issue to existing members or debenture 
holders of a company of a prospectus or form of application relating to shares 
in or debentures of the company, whether an applicant for shares or debentures 
will or will not have the right to renounce in favour of other persons, but subject 
as aforesaid, this section shall apply to a prospectus or a form of application 
whether issued on or with reference to the formation of a company or subsequently. 

(6) Nothing in this section shall limit or diminish any liability wltich any 
person may incur under the general law or this Act apart from this seotion. 

30. --(1) A company limited by Bhares or a company limited by guarantee 
and having a share capital shall not previously to the statutory meeting vary 
the terms of a contract referred to in the prospoctus, or statement in lieu of 
prospeotus, except subject to tho approval o! tho statutory meeting. 

(2) This section shall not apply to a private company. 

87.—(1) Where a prospectus invites persons to subscribe for shares in or 
debentures of a company- 

la) every person who is u director of the company at the time of the ishiie of 
the prospectus; and 

(h) every person who has authorised himself to be named and is named in the 
prospoctus as a director or as having agreed to become a dircclor either 
immediately or after an interval of time; and 

(o) every person being a promoter of the company; and 

(d) every person who has authorised the issue of tho prospectus, 
shall be liable to pay compensation to all persons who subscribe for any shares 
or debentures on tho faith of the prospectus for the lues or damage they may 
have sustained by reason of any untrue statement therein, or in any report or 
memorandum appearing on the face thereof, or by reference incorporated therein 
or issued them with, unless it ta proved— 

(i) that having consented to become a director of the company he withdrew 

liiB consent before the issue of the prospectus, and that it was issued 
without hie authority or consent; or 

(ii) that the prospectus was issued without his knowledge or consent, and that 

on becoming aware of its issue he forthwith gave reasonable public notice 
that it was issued without his knowledge or consent; or 

(iii) that after the issue of the prospeotus and before allotment thereunder, 

ho, on becoming aware of any untrue statement therein, withdrew his 
consent thereto, and gave reasonable public notice of the withdrawal, 
and of the reason therefor; or 
that— 

(a) as regards every untrue statement not purporting to be made on 
•he authority of an expert or of a public official dooument or statement, 
He had reasonable ground to believe, and did up to the time of the allot¬ 
ment of the Bhares or debentures, as the case may be, believe, that the 
statement was true; and 

<b) as regards every untrue statement purporting to be a statement 
by an expert or contained in what purports to be a oopy of or extract 
from a report or valuation of an expert, it fairly represented the state¬ 
ment, or was a correct and fair copy of or extraot from the report or 
valuation; and 

(o) as regards every untrue statement purporting to be a statement 
made by an official person or contained in what purports to be a oopy 
of or extraot from a public offioial document, it was a correct and fair 
representation of the statement or copy of or extraot from the dooument: 
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[Provided that a person shall be liable to pay compensation as aforesaid if it 
is proved that he had no reasonable ground to believe that the person making 
any such statement, report or valuation as is mentioned m paragraph (iv) (b) of 
this subsection was competent to make it.] 

(2) Where the prospectus contains the name of a person as a director of the 
company, or as having agreed to become a director thereof, and he has not con¬ 
sented to become a director, or has withdrawn his consent before the issue of 
the prospectus, and has not authorised or consented to the issue thereof, the 
directors of the company, exoept any without whose knowledge or consent the 
prospectus was issued, and any other person who authorised the issue thereof, 
shall be liable to indemnify the person named as aforesaid against all damages, 
oosts, and expenses to which he may be made liable by reason of his name having 
been inserted in the prospectus, or in defending himself against any action or 
legal proceedings brought against him in respect thereof. 

[(3) Every person who by reason of his being a director, or named as a director 
or as having agreed to become a director, or of his having authorised the issue 
of the prospectus, becomes liable to make any payment under this Rectum may 
recover contribution, as in coses of contract, from any othor person who, if Biiod 
separately, would have been liable to make the same payment, unless the person 
who has become so liable was, and that other person was not, guilty of fraudulent 
misrepresentation.] 

(4) For the purposes of this section— 

The expression “promoter” means a promoter who was a party to the 
preparation of the prospectus, or of the portion thereof containing the 
untrue statement, but does not include any person by reason of his 
acting in a professional capacity for persons engaged in procuring the 
formation of the company : 

The expression “expert” includes engineer, valuer, accountant, and any 
other person whose profession gives authority to a statement mode by 
him. 


88.-(I) Where a company allots or agrees to allot any shares in or debentures 
of tlie company with A view to all or any of those shares or debentures being 
offend for sale to the public, any document by which the offer for sale to the 
public is made shall for all purposes be denned to be a prospectus issued by the 
company, and all enaotmoiits and rules of law os to the contents of prospectuses 
and to liability in respect of statements in and omissions from prospectuses, or 
otherwise relating to prospectuses, shall apply and have effect accordingly, as if 
the shares or debentures bad been offered to the public for subscription and as 
if persons accepting the offer in respect of any shares or debentures were sub¬ 
scribers for those shares or debentures, but without prejudice to the liability, if 
any, of the persons by whom the offer is made, in respect of mis-statements 
contained in the document or otherwise in respect thereof. 

(2) For the purposes of this Aot, it shall, unless the contrary is proved, be 
evidence that an allotment of, or an agreement to allot, shares or debentures 
was made with a view to the shares or debentures being offered for sale to the 
public if it is shown— 

(a) that an offer of the shares or debentures or of any of them for sale to the 

public waB made within six monthB after the allotment or agreement 
to allot; or 

(b) that at the date when the offer was made the whole consideration to be 

received by the company in respect of the shares or debentures had 
not been so received. 
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(3) Section thirty-four of this Aot as applied by this section shall have effect 
as though the persons making the offer were persons named in a prospectus as 
directors of a company, and section thirty-five of this Act as applied by this 
section shall have effect as if it required a prospectus to state in addition to the 
matters required by that section to bo stated in a prospectus- 
fa) the net amount of the consideration received or to be received by the 
company in respeot of the shares or debentures to which the offer relates; 
and 

(b) the place and time at which the contract under which the said shares or 
debentures have been or are to be allotted may be inspected. 
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(4) Where a person making an offer to which this section relates is a company 
or a firm, it shall be sufficient if the document aforesaid is signed on behalf of 
the company or firm by two directors of the company or not lees than half of 
the partners, as the case may be, and any suoh director or partner may sign by 
his agent authorised in writing. 

Allotment. 

89.—(1) No allotment shall be made of any share capital of a company offered 
to the public for subscription unless the amount stated in the prospectus as the 
minimum amount which, in the opinion of the directors, must be raised by the 
issue of share capital in order to provide for the matters specified in paragraph 6 
in Part 1. of the Fourth Schedule to this Act has been subscribed, and the sum 
payable on application for the amount so stated has been ]m.id to and received 
oy the company. 

For the purposes of this subsection a sum shall be deemed to have been paid 
to and received by the company if a cheque for that sum has been received in 
good faith by the company and the directors of the company have no reason 
for suspeoting that the cheque will not be paid. 

(2) The amount so stated in the prospectus shall bo reckoned exclusively of 
any amount jiayablc otherwise than in cash and is in this Act referrod to as “ the 
minimum subscription." 

(3) The amount payable on application on each share shall not be less than 
five per cent, of the nominal amount of the share. 

(4) If tho conditions aforesaid have not been complied with on the expiration 
of forty days after tho first issuo of the prospectus, all money received from 
applicants for shares shall be forthwith repaid to them without interest, and, 
if any such money is not ho repaid within forty-eight days after the issue of the 
prospectus, the directors of the company shall he jointly and severally liable to 
repay that money with interest at the rate of live per centum per annum from 
the expiration of the forty-eighth day: 

Provided that a director shall not he liable if he proves that the default in the 
repayment of the money was not due to any misconduct or negligence on bin part. 

(5) Any condition requiring or binding any applicant for shares to waive com¬ 
pliance with any requirement of this section shall be void. 

(6) This section, except subsection (3) thereof, shall not apply to any allotment 
of shares subsequent to the first allotment of shares offered to the public for 
subscription. 

40. —(l) A company having u share capita! which does not issue a prospectus 
on or with rcferonce to its formation, or wind) has issued such a prospectus but 
has not proceeded to allot any of the shares offered to the public for subscription, 
shall not allot any of its shares or debentures unless at least three days before 
the first allotment of either shares or debentures there 1 has been delivered to the 
registrar of companies for registration a statement in lieu of prospectus signed 
by every person who is named therein as a director or a proposed director of the 
company or by his agent authorised in writing in the form and containing the 
particulars sot out in the Fifth Schedule to this Act. 

(2) This section shall not apply to a private company. 

(3) If a company acts in contravention of this section, the company and every 
dirootor of tho company who knowingly authorises or permits the contravention 
shall be liable to a fine not exceeding one hundred pounds. 

41. —(1) An allotment made by a company to an applicant in contravention 
of the provisions of the two last foregoing sections of this Act, shall bo voidable 
at tho instance of the applicant within one month after tho holding of the statutory 
mooting of the company and not later, or, in any case where the company is not 
required to hold a statutory meeting, or where the allotment is made after the 
holding of the statutory meeting, within one month after the date of the allot¬ 
ment, and not later, and shall be so voidable notwithstanding that the company 
is in oourse of being wound up. 

(2) If any director of a company knowingly contravenes, or permits or authorise! 
the contravention of. any of the provisions of the said sections with respeot to 
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allotment, he shall be liable to compensate the company and the allottee respec¬ 
tively for any loss, damages, or costs which the company or the allottee may 
have sustained or inourred thereby: 

Provided that proceedings to recover any suoh loss, damages, or costs shall 
not be commenced after the expiration of two years from the date of the allotment, 

42, —(1) Whenever a oompany limited by shares or a oompany limited by 
guarantee and having a share capital makes any allotment of its shares, the 
oompany shall within one month thereafter deliver to the registrar of companies 
for registration— 

(a) a return of the allotments, stating the number and nominal amount of the 

shares comprised in the allotment, the names, addresses, and descriptions 
of the allottees, and the amount, if any, paid or due and payable on 
each share; and 

(b) in the case of shares allotted as fully or partly paid up otherwise than in 

oash, a oontraot in writing constituting the title of the allottee to the 
allotment together with any contract of sale, or for services or other 
consideration in respeot of which that allotment was made, suoh con* 
tracts being duly stamped, and a return stating the number and nominal 
amount of shares so allotted, the extent to which they are to be treated 
as paid up, and the consideration for which they have been allotted. 

(2) Where suoh a contract as above mentioned is not reduced to writing, the 
oompany shall within one month after the allotment deliver to the registrar of 
companies for registration the prescribed particulars of the contract stamped 
with the same stamp duty as would have been payable if the oontraot had been 
reduced to writing, and those particulars shall bo deemed to be an instrument 
within the meaning of the Stamp Act, 1891, and the registrar may, as a condition 
of filing the particulars, require that the duty payable thereon be adjudioated 
under section twelve of that Aot. 

(3) If default is made in complying with this section, [every director, manager, 
secretary, or other officer of the company, who is knowingly a party to the default,] 
every officer of the company who ia in default shall ho liable to a fine not exceeding 
fifty pounds for every day during which tho default continues: 

Provided that, m case of default in delivering to the registrar of companies 
within one month after the allotment any document required to be delivered 
by this section, the company, or any person liable for the default, may apply 
to the court for relief, and the court, if satisfied that the omission to deliver the 
dooumont was accidental or due to inadvertence or that it is just and equitable 
to grant relief, may make an order extending the time for the delivering of the 
document for such period as the court may think proper. 

Commissions and Discount*. 

43. —(1) It shall be lawful for a company to pay a commission to any person 
in consideration of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares in the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares in the company if- - 

(a) the payment of the commission is authorised by the articles; and 

(b) the commission paid or agreed to be paid docs not exooed ten per oent. of 

the price at whioh the shares are issued or the amount or rate authorised 
by the articles, whichever is the less; and 

(c) the amount or rate per cont. of the commission paid or agreed to be paid is— 

(i) in the case of shares offered to tho public for subscription, disclosed 
in the prospectus; or 

(ii) in the case of shares not offered to the public for subscription, 
disposed in the statement in lieu of prospectus, or in a statement in 
the prescribed form signed in like manner as a statement in lieu of 
prospectus and delivered before the payment of the commission U> the 
registrar of companies for registration, and, where a circular or notioe, 
not being a prospectus, inviting subscription for the shares is issued, 
also dis closed in that circular or notice; and 

(d) the number of Bhares whioh persons have agreed for a commission to 

subscribe absolutely is disclosed in manner aforesaid. 
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(2) Save as aforesaid, no company shall apply any of its shares or capital 
money either directly or indirectly in paymont of any commission, discount, or 
allowance, to any person in consideration of his subscribing or agreeing to sub¬ 
scribe, whether absolutely or conditionally, for any shares of the company, or 
procuring or agreeing to prooure subscriptions, whether absolute or conditional, 
for any shares in the company, whether the Bhares or money be so applied by 
being added to the purchase money of any property acquired by the company 
or to the contract price of any work to be executed for the company, or the money 
be paid out of the nominal purchase money or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who receives payment in money 
or shares from, a company shall have and shall lie doemed always to ha\e had 
power to apply any ]>art of the money or shares so received in payment of any 
commission, the payment of which, if made directly by the company, would lia\e 
been legal under this section. 

(5) If default is made in complying with the provisions of this section relating 
to tiio delivery to the registrar of the statement m the prescribed form, the 
company and every officer of the company who iB in default shall be liable to a 
fine not exceeding twenty-five pounds. 

44. - (1) W here a company has paid any sums by way of commission in respect 
of any shares or debentures, or allowed any sums by way of dibcount in respect 
of any debentures, the total amount so paid or allowed, or so much thereof as 
has nol been written off, shall be stated in every balance sheet of the company 
until the whole amount thereof has been written off. 

(2) [Tf default is made in complying with this section, the company and every 
officer of the company who is in default shall be liable to a default fine.] 

45. -- (1) Subject as provided in this section, it shall not be lawful lor a 
company to give, whether directly or indirectly, and whether by mean^ of a 
loan, guarantee, the provision oi security or otbeiwne, nn\ financial asMstanee 
for the purpose of or in connection with a purchase made or to hr made by 
any person of any Bhares in the company: 

.Provided that nothing in this section shall be taken to prohibit— 

(a) where the lending of money is part of the ordinary business of a 

company, the lending of money by the company in the oidin&ry 
course of its business; 

(b) tho provision by a company, in accordance with any scheme lor 

the time being in force, of money for the purchase by trustees ot 
fully-paiil shares in the company to be held by or for the benefit 
of employees of the company, including any director holding a 
salaried employment or office in the company; 

(c) the making by a company of loans to persons, other than directors, 

boni fide in the employment of the company with a view to 
enabling those persons to purchase fullv-paid shares in the company 
to be held by themselves by way of beneficial ownership. 

(2) The aggregate amount of any outstanding loans made under the authority 
of provisos (b) and (o) to subsection (1) of this section shall be shown as a separate 
item in every balance sheet of the company. 

(3) If a company acts in contravention of this section, the company and 
every officer of the oomp&Dy who is in default shall be liable to a fine not 
exceeding one hundred pounds. 


/save of Redeemable Preference Shares and Shares at Discount . 
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46.—(1) Subject to the provisions of this section, a company limited by shares 
may, if so authorised by its articles, issue preference shares which are, or at the 
option of the company are to be liable, to be redeemed: 

Provided that— 

(a) no such shares shall be redeemed except out of profits of the company 
which would otherwise be available for dividend or oat of tho 
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proceeds of a fresh issue of shares made for the purposes of the 
redemption; 

(b) no such shares shall be redeemed unless they are folly paid; 

(e) where any such shares are redeemed otherwise than out of the prooeeds 
of a fresh issue, there shall out of profits which would otherwise have 
been available for dividend be transferred to a reserve fund, to be 
called “the capital redemption reserve fund," a sum equal to the 
amount applied in redeeming the shares, and the provisions of this 
Act relating to the reduction of the share capital of a company shall, 
except as provided in this section, apply as if the capital redemption 
reserve fund were paid-up share capital of the company; 

(d) [where any such shares are redeemed out of the proceeds of a fresh Issue,] 
the premium, if any, payable on redemption, must have been provided 
for out of the profits of the company or out of the company's time 
premium account before the shares are redeemed. 

(2) There shall be included in every balanoe sheet of a company which has 
issued redeemable preference shares a statement specifying what part of the 
issued capital of the company consists of such shares and the earliest date on which 
the company has power to redeem the shares. 

[If a company fails to comply with the provisions of tliiB subsection, the 
company and eveiy officer of the company who is in default shall bo liable to 
a fine not exceeding one hundred pounds.] 

(3) Subject to the provisions of this section, the redemption of preference 
shares thereunder may be effected on such terms and in such manner as may be 
provided by the articles of the company. 

(4) Whore in pumuance of this section a company has redeemed or is about 
to redeem any preference shares, it shall have power to issue shares up (o the 
nominal amount of the shares redeemed or to be redeemed as if those shares 
had never been issued, and accordingly the sliaro capital of the company shall 
not for the purposes of any enactments relating to stamp duty bo deemed to 
bo increased by the issues of shares in pursuance of this subsection: 

Provided that, where new shares are issued before the redemption of the old 
shares, the new shares shall not, so far as relates to stamp duty, be deemed to 
have been issued in pursuance of this subsection unless the old shares are 
redeemed within one month after the ibbuo of the new shares. 

(ft) [Where new shares have been issued in pursuance of the last foregoing 
subsection,] the capital redemption reserve fund may, notwithstanding anything 
Hi this section, be applied by the company, |up to an amount equal to the nominal 
amount of the shares so issued,] in paying up unissued shares of the company 
to be issued to members of the company as fully paid bonus shares. 

47.—(1) Subject as provided in this section, it shall be lawful for a company 
to issue at a discount shares in the corii|>any of a ' lass already issued: 

Provided that— 

(a) the issue of the shares at a discount must be authorised by resolution 

passed in general meeting of the company, and must be sanctioned 
by the court; 

(b) the resolution must specify the maximum rate of discount at which 

the shares are to be issued; 

(o) not less than one year must at the date of the issue have elapsed since 
the date on which the company was entitled to commence business; 

fdl the shares to be issued at a discount must be issued within one month 
after the date on which the issue is sanctioned by the court or within 
suoh extended time as tho court may allow. 

(2) Where a company has passed a resolution authorising the issue of shares 
at a discount, it may apply to the oourt for an order sanctioning the issue, and 
on any such application the court, if, having regard to all the circumstances of 
the oase, it thinks proper so to do, may make an order sanctioning the issue on 
such terms and conditions as it thinks fit. 

(3) Every prospectus relating to the issue of the shares and every balance 

sheet issued by the company subsequently to the issue of the shares must contain 
particulars of the discount allowed on the issue of the shares or of so much of 
that discount as has not been written off at the date of the issue of the document 
in question. ... , 

If default is made in complying with this subsection, the company and every 
effloer of the company who ia in default shall be liable to a default fine. 
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MisaUantovs Provisions as to Short Capital. 

48. A company, if so authorised by its articles, may do any one or more of 
the following things— 

(1) Make arrangements on the issue of shares for a difference between the 

shareholders in the amounts and times of payment of oalls on their 
shares: 

(2) Aooept from any member the whole or a part of the amount remaining 

unpaid on any shares held by him, although no part of that amount 
has been called up: 

(3) Pay dividend in proportion to the amount paid up on each share where 

a larger amount is paid up on some shares than on others. 

49. A limited company may by special resolution determine that any portion 
of its share oapitai which has not been already called up shall not be oapable of 
being called op, except in the event and for the purposes of the oompany being 
wound up, and thereupon that portion of its share oapitai Bhall not be oapable 
of being called up exoept in the event and for the purposes aforesaid. 

50. —(1) A company limited by shares or a company limited by guarantee 
and having a share capital, if so authorised by its articles, may alter the 
conditions of its memorandum as follows, that is to say, it may- 

fa) increase its share capital by new shares of Buoh amount as it thinks 
expediont; 

(b) consolidate and divide all or any of its share capital into shares of larger 

amount than its existing shares; 

(c) convert all or any of its paid-up shares into stock, and reconvert that 

Btock into paid-up shares of any denomination; 

(d) subdivide its shares, or any of them, into shares of smaller amount than 

is fixed by the memorandum, so, however, that in the subdivision the 
proportion between the amount paid and the amount, if any, unpaid 
on each reduced share shall be the same as it was in the oase of the 
share from which the reduced share is derived; 

(e) cancel shares which, at the date of the passing of the resolution in that 

behalf, liave not been taken or agreed to be taken by any person, and 
diminish the amount of its share oapitai by the amount of the shares 
bo cancelled. 

(2) The powers conferred by this seotion must be exeroised by the company 
in general meeting. 

(3) A cancellation of shares in pursuance of thiB section shall not be deemed 
to be a reduction of share capital within the meaning of this Act. 

51. -(1) If a company having a share capital has— 

(a) consolidated and divided its share capital into shares of larger amount 

than its existing shares; or 

(b) converted any shares into stock; or 

(o) re-convertod stock into shares; or 

(d) subdivided its shares or any of them; or 

(e) redeemed any redeemable preference Bhares; or 

(f) cancelled any shares, otherwise than in connection with a reduction 

of share capital under section fifty-five of this Act, 
it shall within one month after so doing give notice thereof to the registrar of 
companies specifying, as the cose may be, the shares consolidated, divided, converted, 
subdivided, redeemed or cancelled, or the stock re-converted. 

(2) If default is made in complying with this seotion, the oompany and every 
officer of the company who is in default shall be liable to a default fine. 

52. —(1) Where a company having a share capital, whether its shares have 
or have not been converted into stock, has increased its share capital beyond 
the registered oapitai, it shall within fifteen days after the passing of the 
resolution authorising the increase, give to the registrar of companies notice of 
the increase, and the registrar shall record the inorease. 

(2) The notioe to be given as aforesaid shall include such particulars as may 
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bt prescribed with respect to the dosses of shores effected and the conditions 
subject to which the new shores hove been or ore to be issued, ond there shall 
be forwarded to the registrar of companies together with the notice a printed 
copy of the resolution authorising the increase, 

(3) If default is made in complying with this section, the company and every 
officer of the oompany who is in default shall be liable to a default fine. 

58. An nnlimited oompany having a Bhare oapital may, by its resolution for 
registration as a limited company in pursuance of this Act, do either or both 
of the following things ( namely:— 

(1) Increase the nominal amount of its Bhare capital by increasing tbe nominal 

amount of each of its shares, but subject to the condition that no part 
of the increased oapital shall be capable of being called up except in 
the event and for the purposes of the company being wound up; 

(2) Provide that a specified portion of its uncalled share capital shall not he 

capable of being called up exoopb in the event and for the purposes of 
the oompany being wound up. 

64.—(1) Where any shares of a company are issued for the purpose of 
raising money to defray tbe expenses of the construction of any works or 
buildings or the provision of any plant which cannot he made profitable for a 
lengthened period, the oompAny may pay interest on so much of that share 
oapital as is for the time being paid up ior tbe period and subject to the con¬ 
ditions and restrictions in this section mentioned, and may charge the sum so 
paid by way of interest to oapital as part of the cost of construction of the 
work or building, or the provision of plaut: 

Provided that— 

(a) No such payment shall be made unless it is authorised by the articles 

or by special resolution: 

(b) No such payment, whether authorised by the artielcs or by special 

resolution, shall be mado without the previous sanction of the Board 
of Trade: 

(c) Bofore sanctioning any Buch payment the Board of Trade may, at the 

expense of the company, appoint a person to inquire and report to 
them as to the oircuinstances of the case, and may, before making 
the appointment, roquiro tho company to givo security for the pay¬ 
ment of the oostfi of the inquiry: 

(cl) The payment aha]] be made only for such period as may be dotennined 
by the Board of Trade, and that period shall in no case extend 
beyond the close of the half year next after the half year during 
which tho works or buildings have been actually completed or the 
plant provided: 

(«») The rate of interest shall in no case exceed four per cent, per annum 
or such other rate as may for the time be ing ho prescribed by Order 
in Council; 

(f) The payment of the interest shall not operate as a reduction of the 

amount paid up on the shares in respect of vhich it is paid: 

(g) The accounts of the company shall show the share capital on which, 

and the rate at which, interest has been paid out of capital during 
the period to which the accounts relate: 

(h) Nothing in this section shall affect any company to which the Indian 

Railways Act, 1894, as amended by any subsequent enactment, 
applies. 

[(2) If default is made in complying with proviso (g) to subsection (1) of 
this section, the oompany and every officer of the company who is in default 
shall bo liable to a fine not exceeding fifty pounds.] 


Reduction of Share Capital . 


56.—(1) Subjeot to confirmation by the court, a company limited by shares 
or a oompany limited by guarantee and having a share capital may, if so 
authorised by its articles, by special resolution reduce its share capital in any 
way, and in particular, without prejudice to the generality of the foregoing 


power, may— 

(a) extinguish or reduce the liability of any of its shares in respect of share 
oapital not paid up; or 
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(b) either with or without extinguishing or reducing liability ou any of ita 
shares* cancel any paid-up share capital whioh is lost or unrepresented 
by available assets; or 

(a) either with or without extinguishing or reducing liability on any of <its 
shares* pay off any paid-up Bhare capital which is in excess of the 
wants of the company* 

nd may, if and so far as is necessary* alter its memorandum by reducing the 
amount of its share capital and of its shares accordingly. 

(2) A special resolution under this section is in this Act referred to as “ a 
resolution for reducing share capital.” 


68.—(1) Whore a company has passed a resolution for reducing share capital 
it may apply [by petition] to the oourt for an order confirming the reduction. 

(2) Whore the proposed reduction of share oapital involves either diminution 
,. of liability in respect of unpaid share capital or the payment to any shareholder 

°ZT 0Wi °* an y paid-up snare oapital and in any other oase if the court so directs* the 

ereaders, ana following provisions shall have effect, subjeot nevertheless to the next following 
•ettlament of robMa ti5.i:- 

. °™jtot« (a) Every croditor of the company who at the date fixed by the court is 
sag creditors. entitled to any debt or claim whioh, if that date were the oommence- 

p. 8St mont of the winding up of the company* would be admissible in proof 

Words in against the company, shall be entitled to object to the reduction: 

brackets re- (b) The court shall settle a list of creditors so entitled to object, and for 
pealed, s. 106* that purpose shall ascertain, as far as possible without requiring an 

and 1947, application from any creditor, the names of those creditors and the 

9th Sched. nature and amount of their debts or olaims, and may publish notices 

fixing a day or days within which creditors not entered on the list are 
to claim to be so entered or are to be excluded from the right of 
objecting to the reduction: 

(c) Where a creditor entered on the list whose debt or claim is not discharged 
or has not determined does not oonsent to the reduction, the court may, 
if it thinks fit, dispense with the oonsent of that creditor, on the 
company soouring payment of his debt or olaim by appropriating, os 
the court may direct, the following amount:— 

(i) If the company admits the full amount of the debt or claim, or, 
though not admitting it, iB willing to provide for it, then the full 
amount of the debt or olaim; 

(ii) If the company does not admit and is not willing to provide 
lor the full amount of the debt or clAim, or if the amount is contingent 
or not ascertained, then an amount fixed by the court after the like 
inquiry and adjudication os if the company were beiug wound up by 
the court. 
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(3) Where a proposed reduction of share capital involves eitiier the diminu¬ 
tion of any liability m respect of unpaid share capital or the payment to any 
shareholder of any paid-up share capital, the oourt may, if having regard to 
any special circumstances of the oase it thinkB proper so to do, direct that 
subsection (2) of this section shall not apply as regards any doss or any classes 
of creditors. 
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67.—(1) The oourt, if satisfied, with rospect to every creditor of the company 
who under the last foregoing seotion is entitled to object to the reduction, 
that either his consent to the reduction has been obtained or his debt or claim 
has been discharged or has determined, or has been secured, may make an order 
confirming the reduction on such terms and conditions as it thinks lit. 

(2) Where the oourt makes any suah order, it may- 
la) if for any special reason it thinks proper so to do, make an order 
directing that the company shall, during such period, commencing 
on or at any time aftor tho date of the order, as is specified in the 
order, add to its name as the last words thereof the words “ and 
reduced and 

(b) make an order requiring the company to pablish as the court directs 
the reasons for reduction or suoh other information in regard thereto 
as the oonrt may think expedient with a view to giving proper 
information to the public, and, if the court thinks fit, the causes 
- whioh led to the reduction. 
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(3) Where a company is ordered to add to its name the words “ and reduced/' 
those words shall, until the expiration of the period specified in the order, be 
deemed to be part of the name of the company* 

68.—(1) The registrar of companies, on production to him of an order of Registration 
the oourt confirming the reduction of the share capital of a company, and the dottier 
delivery to him of a copy of the order and of a minute approved by the court, and minute 
showing with respeot to the Bharc oapital of the cumpany, as altered by the of reduction, 
order, the amount of the share capital, the number of shares into which it g* 
is to be divided, and the amount of each Bharc*, and the amount, if any, at 
the date of the registration deemed to be paid up on each share, shall register 
the order and minute. 

(2) On the registration of the order and minute, and not before, the resolution 
for reducing share capital as confirmed by the order so registered shall take 
effect. 

(3) Notice of the registration shall be published in such manner as the court 
may direct. 

(4) The registrar shall certify under his hand the registration of the order 
and minute, and his certificate shall bo conclusive evidence that all the 
requirements of this Act with respect to reduction of share capital have been 
complied with, and that the share capital of the company is such as is stated in 
the minute. 

(5) The minute when registered shall be deemed to he substituted for the 
corresponding part of the memorandum, and shall ho valid and alterable as if 
it had been originally contained therein. 

(ti) The substitution of any such minute as aforesaid for part of the memo¬ 
randum of the company shall bo deemed to be an alteration of tho memorandum 
within the meaning of section twenty-four of this Act. 

59. (1) In the ease of a reduction of Bliare capital a member of the company, Liability of 
past or present, shall not bo liable in respect of any share, to any call or members io 

contribution exceeding in amount the difference, if any, between the Amount respect of 

of tile sham os fixed bv the minute and the amount paid, or the reduced amount, reduced 
if any, which is to lie deemed to have been paid, on the share, os the case shares, 
may lie: 

Provided that if any creditor, entitled in respoct of any debt or claim to 
object to the reduction of share oapital, is, by reason of his ignorance of the 
proceedings for reduction, or of tlicir nature and effect with rospect to his 
claim, not entered on tho list of creditors, aud, after the reduction, the company 
is unable, within the meaning of the jirovisions of this Act with respect to 
winding up by the court, to pay the amount of his debt or claim, then— 

(a) every person who was a member of the company at tho dale of the 

registration of the order for reduction and minute, shall be liable to 

contribute for the payment of that debt or claim an amount not 

exceeding the amount which he would have been liable to contribute 
if the oompany had commenced to be wound up on the day before tbs 
said date; and 

(b) if the company is wound up, the court, on the application of any such 

creditor and proof of his ignorance as aforesaid, may, if it thinks fit, 
settle accordingly a list of porson so liable to Contribute, and make 
and enforce calls and orrlerB oil the contributories settled on the list, 
as if they were ordinary contributories in a winding up. 

(2) Nothing in this section shall affoot the rights of the contributories among 
themselves. 


60. If any [director, manager, secretary, or other] officer of the company— 

(1) wilfully conceals the name of any creditor entitled to object to the 

reduction; or 

(2) wilfully misrepresents the nature or amount of the debt or claim of any 

creditor; or 

(3) aids, abets or is privy to any such concealment or misrepresentation 

as aforesaid, 

he shall be guilty of a misdemeanour. 


Penalty on 
concealment 
of name of 
creditor. 

Words in 
brackets re¬ 
pealed, 1947, 
7th Sched. 



512 


Company Law. 


Right* of 
holders of 
special classes 
of shares. 


pp. 78 , 79, 
Amended, 
1947, s. 10, 


Nature of 
shareB. 
Amended, 
1947, s. 69. 


Transfer 
not to be 
registered 
except on 
production of 
instrument 
of transfer, 
p. 120. 

Transfer by 
personal repre¬ 
sentative. 

p. 127. 

Registration 
of transfer at 
request of 
transferor. 

Notice of 
refusal to 
register 


Variation of Shareholders' Rights . 

81.—(1) If in the case of a company, the share oapital of which is divided 
into different classes of shares, provision jb made by the memorandum or articles 
for authorising the variation of the rights attaohed to any class of shares in the 
company, subject to the consent of any specified proportion of the holders of 
the issued shares of that class or the sanction of a resolution passed at a 
separate meeting of the holders ot those shares, and in pursuance of the said 
provision the rights attached to any such class of shares are at any time 
varied, the holders of not less in the aggregate than fifteen per cent, of the 
issued shares of that class, being persons who did not consent to or vote in 
favour of the resolution for the variation, may apply to the court to have the 
variation cancelled, and, where any such application is made, the variation shall 
not have effect unless and until it is confirmed by the court. 

(2) An application under Ibis section must be made within twenty-one days after 
the date on whioh the consent was given or the resolution was passed, as the 
case may be, and may be made on behalf of the shareholders entitled to make 
the application by such one or more of their number as they may appoint m 
writing for the purpose. 

(3) On any such application the court, after hearing the applicant and any 
other persons who apply to the court to be heard and appear to the court to be 
interested in the application, may, if it is satisfied, having regard to all the 
circumstances of the case, that the variation would unfairly prejudice the share¬ 
holders of the class represented by the applicant, disallow the variation and 
shall, if not so satisfied, confirm the variation, 

(4) The decision of the court on any such application shall be final. 

(fi) The company shall witluti fifteen days after the making n! an order by 
the court on any such application forward a copy of the order to the registrar 
of companies, And, if default is made in complying with this provision, the 
company and every officer of the company who ir in default shall he liable to 
a default fine. 

(6) Tho expression 14 variation ” in this section includes abrogation and the 
expression 14 varied " shall be construed accordingly. 

Transfer of Shares and Debentures, Evidence of Title , 

62. (1) The shares or other interest of any member in a company shall he 
personal estate, transferable in manner provided by the articles ol the company, 
and shall not be of the nature of real estate. 

(2) Each share in a company having a shure capital shall be distinguished 
by its appropriate number. 

83. Notwithstanding anything in the articles of a company, it shall not 
be lawful for the company to register a transfer of shares in or debentures of 
the company unless a proper instrument of transfer lias been delivered to the 
oompany: 

Provided that nothing in this section shall prejudice any power of the oom¬ 
pany to register as shareholder or debenture holder any person to whom the 
right to any shares in or debentures of the company hnB been transmitted by 
operation of law. 

64. A transfer of the share or other interest of a deceased member of a 
company made by his personal representative shall, although tho personal repre¬ 
sentative is not himself a member of the company, be as valid as if he had 
been such a member at the time of the execution of the instrument of transfer. 

85. On the application of the transferor of any share or interest in a company, 
the company shall enter in its register of members the name of the transferee 
in the same manner and subject to Ibe same conditions as if the application for 
the entry were made by the transferee. 

86. —(1) If a company refuses to register a transfer of any ehares or deben¬ 
tures, the company shall, within two months after the date on which the 
transfer was lodged with the company, send to the transferee notice of the 
refusal. 
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(2) If default, in made in complying with this section, the company and every 
nflirer of the company who in in default shall be liable to a tine not exceeding live 
pounds for ever)’ day during width the default continues. 

67. —(1) livery company shall, within two months after the allotment of 
any of its shares, debentures or debenture stock, and within two months after 
the date on which a trumder of any such shares, debentures, or debenture stock, 
is ludged with the company, complete and have ready fur delivery the certificates 
of all shares, the debentures, and the certificates of all debenture stock allotted 
or transferred, unless the conditions of issue of the shares, debentures, or 
debenture stock otherwise provide. 

The expression “transfer” for the purpose of this subsection means a 
transfer duly stamped and otherwise valid, and docs not include such a transfer as 
the company is for any reason entitled to refuse to register and does not register. 

(-) Jf default is made in complying with this section, the company and erery 
officer »f the company who iff in default shall lie liable to a fine not exceeding five 
pounds for every day during whuh the default continues, 

(3) If any company on whom a notice Imp been served reijuiiing the company 
Lo make good any default in complying with the provisions of subsection (l) 
of this section fails to make good the. default within ten days after the service 
of the notice, the court may. on the application of flu* person entitled lo Imve 
the certificates or the debentures delivered to him, make an order directing 
the company and any officer oi the company to make good the default within 
such time us may be specified in the order, anil any such order may provide 
that all costa of and incidental to the application shall be borne by the company 
or by any officer of the compuny responsible for the default. 

68. A certificate, under the common seal of I lie company', specifying any 
shares held by any member shall be pruua facie evidence of the title of the 
member to the shares. 

69. The production lo a company of any document which is bv law sufficient 
evidence of probate of the will, or letters of administration of the cRtate, or 
confirmation as executor, of a deceased person having been granted to some 
person shull be accepted by the company, notwithstanding anything in its 
artirles, as sufficient evidence of llie grant. 

70. —(1) A compuny limited by shares, if so authorised by its articles, may, 
with respect to any fully paid-up yliare.s, issue under its common seal a warrant 
stating that the bearer of the warrant is entitled to tho slioies therein specified, 
and may provide, by coupons or otherwise, fur the payment of the future 
dividends oil the shares included in the warrant. 

(2) Such a warrant as aforosuid is in this Act termed a “ share warrant.” 

(3) A share warrant shall enlitlo the bearer thereof to the shares therein 
specified, and the shares may be transferred by delivery of the warrant. 

71. If any person falsely and deceitlully personates any owner of any 
share or interest in any company', or ot nriv share wuirant or coupon, issued 
in pursuance of this Act, and thereby obtains or endeavours to obtain any 
such share or interest or share warrant or coupon, or receives or endeavours to 
receive any money due to any such owner, as if the ollender were the true 
aud lawful owner, lie shall be guilty of felony, and shall on conviction thereof 
be liable, at the discretion of the court, to be kepi in penal servitude for life or 
for any term not less than throo years. 

72. —(1) If in Scotland any person -- 

(a) with intent to defraud, forges or alters, or offers, utters, disposes of, 

or puts off, knowing tho same to be forged or altered, any share 
warrant or ‘‘oupon, or any document purporting to be a share 
warrant or coupon, issued m pursuance of this Act; or 

(b) by means of any such forged or altered share warrant, coupon, or 

document, purporting as aforesaid, demands or endeavours to obtain 
or receive any share or interest in any company under this Act, or 
to receive any dividend or money payable in respect thereof, knowing 
the wn.rrn.nt, coupon, or document to be forged or altered; 
he shall be guilty of felony and shall on conviction thereof be liable at the 
discretion of the court tu be kept m penal servitude tor life or for any term not 
less than three yean. 
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(2) If in Scotland any person without lawful authority or excuse, proof 
whereof shall lie on him— 

(a) engraves or makes on any plate, wood, stone, or other material any share 

warrant or coupon purporting to be— 

(i) a share warrant or coupon issued or made by any particular 
company in pursuance of this Act; or 

(ii) a blank share warrant or coupon so issued or made; or 

(iii) a part of such a share warrant or coupon; or 

(b) uses any such plate, wood, Btone, or other material for the making or 

printing of any such share warrant or coupon, or of any Buch blank 
share warrant or coupon, or any part thereof respectively; or 

(c) knowingly has in liis custody or possession any such plate, wood, stone, 

or other material; 

lie shall be guilty of felony, and shall on conviction thereof be liable, at the 
discretion of the court, to bo kept in penal servitude for any term not exceeding 
fourteen years and not less than three years. 

Special Provisions as to Debentures. 

73. —(1) K very register of holders of debentures of a company Bhall, except 
when duly closed, be open to the inspection of tho registered holder of any 
such debentures, and of any holder of shares in the company, but subject to 
such reasonable restrictions as the company may in general meeting impose, ho 
that not less than two hours in each day shall be allowed for inspection. 

For the purposes of this subsection a register shall be deemed to be duly 
closed if closed in accordance with provisions contained in the articles or in 
the debentures, or, in the case of debenture stock, in the ntnnk certificates, or 
in the trust deed or other document scouring the debentures or debenture stoJc, 
during such period or periods, not exceeding in the whole thirty days in any 
year, as may he therein specified. 

(2) Every registered holder of debentures and every holder of shares in a 
company may require a copy of the register of the holders of debentuies of the 
company or any part thereof on payment of sixpence for fiery hundred words 
required to be copied. 

(3) A copy of any trust deed for securing any issue of debentures shall ho 
forwarded to every holder of any such debentures at his request on payment in 
the ease of a printed trust deed of the sum of onr shilling or such less sum ns 
may be prescribed by the company, or, where the trust deed Iihh not been 
printed, on payment of mpemv for every hundred worrit required to be copied. 

(4) If inspection is refused, or a copy i* refused or not forwarded, tho 
company oud every officer of the company who is in default shall he liable to 
a fine not exceeding five pounds, and further shall be liable to a default fine of 
t wo pounds. 

(3) Where a company is in default as aforesaid, the court may by order 
compel an immediate inspection ot tin register or direct that the copies required 
shall he sent to Ihe person requiring them. 

74. A condition contained in any debentures or in any deed for securing 
anj debentures, whether issued or executed before or after the commencement of 
this Act, shall not be invalid by reason only that the debentures are thereby 
made irredeemable or redeemable only on tho happening of a contingency, 
however remote, or on the expiration of a period, however long, any rule of 
equity to the contrary notwithstanding. 

75. —(1) Where either before or after tho commencement of this Act a company 
has redeemed any debentures previously issued, then— 

(ti) unless any provision to the contrary, whether express or implied, is con¬ 
tained in tfie articles or in any contract entered into by the company; or 

(b) unless the company has, by passing a resolution to that effect or by some 
other act, manifested its intention that the debentures shall bo cancelled, 
the company Bhall have, and shall be deemed always to have had, power to 
re-issue the debentures, either by re-issuing the same debentures or by issuing 
other debentures in their place. 
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(2) On a re-issue of redeemed debentures the person entitled to the debentures 
shall have, and shall be deemed always to have had, the i.anie priorities as if 
the debentures had never been redeemed. 

(3) Where a company has power to re-issue debentures which have been 
redeemed, particulars with respect to the debentures which can be so reissued 
shall be included in every balance Bheet of the company. 

(4) Where a company has either before or afte< ihe passing of this Act 
deposited any of its debentures to secure advances from time to time on current 
aocount or otherwise, the debentures shall not be deemed to have been redeemed 
by reason only of the account of the company ha\ ing ceased to lie in debit whilst 
the debentures remained so deposited. 

(5) The re-issue of a debenture or the issue of another debenture in ita place 
under the power by this section given to, or deemed to have been possessed by, 
a company, whether the re-issue or issue was marie before or after the passing 
of this Art shall be treated as the issue of a new debenture for the purposes 
of stamp duty, but it shall not be so treated for the purposes of any provision 
limiting the amount or number of debentures to bo issued: 

Provided that any person lending money on the security of a debenture 
re-issued under this section which appears 1o be duly stumped may give the 
debenture in evidence in any proceedings for enforcing his security without 
payment of the stamp duty or any penalty in respect thereof, unless he had 
notice or, but for his negligence, might have discovered, that the debenture was 
not duly stampod, but in any such cusp the company shall be liable to pay the 
proper stamp duty and penalty. 

(fi) Where any debentures which hair been redeemed before the date of the 
commencement of this Act are re-issued subsequently to that date, the re-issue 
of the debentures shall not prejudice any rigid or priority which any person 
would have had under or by virtue of any mortgage oj charge created before 
the date of the commencement of this Ad, if section one hundred and four of 
the Companies (Consolidation) Act, 100K. as originally enacted, had been enacted 
in this Act instead of this section. 

76. A contract with a company to take up and pay for any debentures of the 
company may be enforced by an order for spei die per forma nee. 

77. It is hereby declared that, notwithstanding anything contained in the 
statute of the Scots Parliament of Iflflfi, ehaplcr tweiily-Jho, debentures to 
bearer issued m ScoLlnnd arc valid and binding according to thur terms. 

78. -(I) Whore, in the case of a company registered in England, either a 
receiver is appointed on behalf of the holders of anv debenture of the company 
secured by a floating charge, or possession ir taken by or on behalf of those 
debenture holders of any property comprised in or subject to the charge, then, 
if the company is not at the time in course of heinu wound up, the debts which 
in every winding-up are under the provisions of Purl V. of this Act relating to 
preferential payments to be paid in priority' to all other debts, shall he paid 
out of any assets coming to the hands of the receiver or other person taking 
possession as aforesaid in priority to anv claim for principal or interest in respect 
of the debentures. 

(2) The periods of time mentioned in the said provisions of Part \. of this 
Act shall be reckoned from the date of the appointment of the receiver or of 
possession being taken as aforesaid as the cast may be. 

(3) Any payments made under this settion shall be recouped as far ns may 
be out of the assets of the company available for payment of general creditors. 

PART III. 

Registration of Charges. 

Registration of Charges with Registrar of Companies. 

79. —(1) Subject to the provisions of this Part of this Act, every charge 
created after the fixed date bv a company registered in England and being * 
charge to which this section applies shall, so far as any security on the company's 
property or undertaking is conferred thereby, be void against the liquidator 
and any creditor of the company, unless the prescribed particulars of the oharge, 

33 (2) 
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p. 280. together with the iostrumont, if any, by which the charge is created or evidenced, 

Amended, are rlolivorod to or received by the registrar of companies for registration in 

1947, h. 89 manner required by this Act within twenty-one days after the date of its 

and word creation, but without prejudice to any contract or obligation for repayment of 

“solely" the money thereby secured, and when a charge becomes void under this section 

repealed. the money secured thereby shall immediately become payable. 

(2) This section applies to the following charges: — 

(a) a charge for the purpose of securing any issue of debentures; 

(b) a charge on uncalled share capital of the company; 

(c) a ohargo created or evidenced by an instrument which, if executed by 

an individual, would require registration as a bill of sale; 

(d) a charge on land, wherevor situate, or any interest therein; 

(e) a chargo on book debts of the company; 

(f) a floating charge on the undertaking or properly of the company; 

(g) a charge on calls made but not paid; 

(h) a charge on a ship or any Bhare in a ship; 

(i) a charge on goodwill, on a patent or n licence under u patent, on a 

trademark or on a copyright or a licence, under a copyright. 

Word (3) In the case of a charge created out of the United Kingdom comprising 

“solely” [solely J property situate outsido tbo United Kingdom, the delivery to and the 
repealed, receipt by the registrar of a copy verified in the prescribed manner of the 
1947, m. Hi) (2), instrument by which the charge is created or evidenced, shall have the same 
and DiliSched. effect for the purposes of this Heetion as the delivery and receipt of the instru¬ 
ment itself, and twenty-one days after the date on which the instrument or copy 
could, in due course of post, and if despatched with due diligence, have been 
received in the United Kingdom, shall be substituted for twenty-one days after 
the date of the creation of the charge, as the time within which the particulurb 
and instrument or copy aro to be delivered to the registrar. 

(4) Where a charge is created in the United Kingdom but comprise properly 
outside the United Kingdom, tho instrument creating or purporting to create 
the charge may be sent fur registration under this section notwithstanding that 
further proceedings may lie necessary to make the charge valid or effectual 
accoiding to the law of the country in which tho properly is situate. 

(.”>) Wbeie a charge com pi isos property situate in Scotland or Northern 
Ireland and registration in the country whore the property is situate is neceBsurv 
to rnako the charge valid or effectual according to the law of that country, the 
delivery to and tho receipt by the registrar of a copy verified in the prescribed 
manner of the instrument by which the charge is created or evidenced, togetlioi 
with a certificate in the prescribed form stating that like charge wiin presented 
for registration in Scotland or Northern Ireland, ns the case may be, on the 
date on which it was so presented shall, for the purposes of this section, have 
the same effect as the delivery and receipt of the instrument itself. 

(C) Where a negotiable instrument has been given to secure the payment of 
any book debts of a company, the deposit of the instrument for the purpose of 
securing an advance to the company shall not for the purposes of this section 
be treated as n charge on those book debts. 

(7) The holding of debentures entitling the holder to a charge on land shall 
not for the purposes of this section be deemed to be an interest in land. 

(8) Where a series of debentures containing, or giving l>y reference to any 
other instrument, any charge to the benefit of which the debenture holders of 
that series are entitled pari passu is created by a company, it shall for the 
purposes of this section be sufficient if there are delivered to or received by the 
registrar within twenty-oue da^s after the execution of tho deed containing the 
charge or, if thoro is no such deed, after the execution of any debentures of the 
series, tho following particulars:— 

(a) tho total amount secured by the whole scries; and 

(b) the datos of the resolutions authorising the issue of the serieB and the 

date of tho covering deed, if any, by which the security is created or 
defined; and 

(o) a general description of the property charged; and 

(d) the names of the trustees, if any, for the debenture holders; 
together with the deed containing the charge, or, if there is no such deed, one 
of the debentures of the series; 
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Provided that, where more than one issuo is made of debentures in the series, 
thore shall bo sent to the registrar for entry in the register particulars ot tho 
date and amount of each issue, but an omission to do this shall not affeot the 
validity of the debentures issued. 

(0) Where any commission, allowance, or discount has been paid or made 
either directly or indiicctH by a company to any per on in consideration of his 
subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
anv debentures of the company, or procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for any such debentures, the particulars required 
to be sent for registration under this section shall ind ide particulars ns to the 
amount nr rate per cent, of the commission, discount, or allowance so paid or 
made, but omission to do this shall not affect the validity of the debentures 
issued: 

Provided that the deposit of any debentures &b security for any debt of the 
company shall not for the purposes of this subsection be treated as the issue of 
the debentures at a discount. 

(10) In this Part of this Act- 
la) tho expression 11 charge " includes mortgage; 

(b) the expression “the fixed date” mean'' in relation to the chargee 
specified in paragraphs (a) to (f), both inclusive, of subsection (2) 
of this section, the first dav of July, nineteen hundred and eight, and 
m relation to the charges specified in paragraphs (g) to (i), both 
inclusive, of the said subsection, the commencement of this Act. 

80. (1) It shall bo the fluty of a company to send to the registrar of com¬ 
panies for regulation the particulars of every di&ige created by the company 
and of the issiiis of debentures of a series, requiring registration under the lust 
foil going section, but registration of any such charge may be effected on the 
Applies lion of any person interested therein. 

(2j \\ Ik re registration is effected on the application of some person otber 
than the company, that person Rhall be entitled to rermer from the company 
the amount of any fee* pinperly paid by him to the registrar on the registration, 

(3) If im\ company makes default in sending to the registrar for rigislration 
(he [MifieiiliiiR of any charge created bv the company, or of the issues of 
debentures of a senes, requiring registration as aforesaid, then, unless the 
registration has been effected on the application of some other person, the com¬ 
pany and rviry ofjirrr who in in default shall be liabli to u fine not exceeding fifty 
pounds tor evciy day during which the default continues. 

81. (1) Where after the commencement of this Art a company registered 
in England acquires any property which is subject to a charge of any such kind 
as would, if il hod been created by the company after the acquisition of the 
property, have been required to h«* registered under this Part of this Act, the 
company shall cause the prescribed particulars of tho charge, togethei with a 
copy (certified in the prescribed manner to be a corrert copy) of the instrument, 
if any, by which the charge was created or is evidenced, to be delivered to the 
regisiiur of companies for registration in manner requited by this Act within 
twenty-one dnjs after the date on which the acquisition is completed: 

Provided that, if the property is situate and the charge waB croated outside 
(ireiit Britain, twenty-one days after the dale on which the copy of the instru¬ 
ment could in due course of post, and if dispatched with duo diligence, have 
been received in the United Kingdom shall be substilnlcd for twenty one days 
after the completion of the acquisition as the tune within which the particulars 
and the copy of the instrument are to lie delivered to the registrar. 

(2) If default is made in complying with this section, tho company and every 
officer of the company who is in default shall he liable to a default fine of fifty 
pounds. 
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82.—(1) The icgistrar of companies shall keep, with respect to each company, Rogistcr 
n register in the prescribed lorm of all the charges requiring registration under charges 1 
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thin Part of this Act, and shall, on payment of the prescribed fee, enter in tbe 
register with respect to Buch charges the following particulars:— 

(a) in the case of a charge to the benefit of which the holders of a series of 
debentures are entitled, such particulars as are specified in subsection (8) 
of section scventy*nine of this Act; 

(b) in the case of any other charge— 

(i) if the charge is a charge created by the company, the date of its 
creation, and if the charge was a charge existing on property acquired 
by the company, the date of the acquisition of the property; and 

(ii) the amount secured by the charge; and 
(iiil short particulars of the property charged; and 
(iv the persons entitled to the charge. 

(2) The egistrar shall give a certificate under his hand of the registration 
of any charge registered in pursuance of this Part of this Act, stating the 
amount thereby secured, and tbo certificate shall be conclusive evidence that 
the requirements of this Part of this Act as to registration have been complied 
with. 

(3) The register kept in pursuam-o of this section shall be open to inspection 
by any person on payment of the prescribed fee, not exceeding one shilling for 
each inspection. 

[(4) The registrar shall keep a chronological index, in the prescribed form and 
with the prescribed particulars, of the charges entered in the register.] 

Endorsement 88.—(1) The company shall cause a ropy of every eertificate of registration 

of certificate given under the last foregoing section to be endorsed on every debenture or 
of registration certificate of debenture stock which is issued by the company, and the payment 
on deben- of which is secured bv the charge so registered: 

lures. Provided that nothing in this subsection shall he construed as requiring a 

company to cause a certificate of registration of any charge so given to be 
endorsed on any debenture or certificate of debenture stock issued by the 
company before the charge was created. 

(2) If any person knowingly and wilfully authorises or permits the delivery 
of any debenture or certificate of debenture stock which under the prowbions of 
this section is required to have endorsed on it a copy of a certificate of registra¬ 
tion without the eopy being so endorsed upon il, lie shall, without prejudice to 
any other liability, be liable to a fine not exceeding one hundred pounds. 

Entry of 84. The registrar of companies may, on evidence being given to his satiafnction 

satisfaction. that the debt for which any registered charge was given has hem paid or satisfied, 

p. 285 order that a memorandum of satisfaction he entered on the register, and shall 

if required furnish the company with a copy thereof. 

Rectification 85. The court, on being satisfied that the omission to register a charge within 
of register of the time required by this Act, or that the omission or misstatement of any 

charges, particular with respect to any such charge or in a memorandum of satisfaction, 

p.287. wus accidentnl, or due to inadvertence or to some other sufficient cause, or is 

not of a imtuie to prejudice the position of creditors or shareholders of the 
company, or that on other grounds it is just and equitable to grant relief, may, 
on the application of the company or any person interested, and on such terms 
and conditions as seem to the court just and expedient, order that the time for 
registration shall he extended, or, as the case may be, that the omission or 
misstatement shall be rectified. 

Registration 86.- (1) If any person obtains an order for the appointment of a receiver 
of enforce- or manager of the property of a company, or appoints such a receiver or 

ment or manager under any powers contained in any instrument, he shall within seven 

security. days from the (late of the order or of the appointment under the said powers 

give notice of the fact to the registrar of companies, and the registrar shall, on 
payment of the prescribed fee, enter the fact in the register of charges. 

(2) Where any person appointed receiver or manager of the property of a 
company under the powers contained in any instrument ceases to act as such 
receiver or manager, lie shall, on so ceasing, give the registrar of companies 
notice to that effect, and the registrar shall enter the notice in the register of 
charts. 


be kept by 
registrar of 
companies. 

p. 284. 



Companies Act, 1929. 


Act of 1989 919 


(3) If any parson makes default in complying with the requirements of this 
seotion he shall be liable to a fine not exceeding five pounds fo* every day during 
which the default continues. 


Provisions os to Company's Register of Charges and as to Copies of 
Instruments creating Charges 

87. Every company shall cause a oopy of every instrument creating any 
charge requiring registration under this Part of this Act to be kept at the 
registered office of the company: 

Provided that, in the case of a series of uniform debentures, a copy of one 
debenture of the series shall be sufficient. 

88. —(1) Every limited company shall keep at the registered office of the 
oompany a register of charges and enter therein all charges specifically affeoting 
property of the company and all floating charges on the undertaking or any 
proporty of the company, giving in each case a short description of the property 
charged, the amount of the charge, and, exoept in ’the case of Beourities to 
bearer, the names of the persons entitled thereto. 

(2) If any [direotor, manager, or other| officer of the oompany knowingly and 
wilfully authorises or pormitB the omission of any entry required to be made in 
pursuance of this seotion, he shall be liable to a fine not exceeding fifty pounds. 

89. —(1) The copies of instruments creating any charge requiring registra¬ 
tion under this Part of this Act with the registrar of companies, and the 
register of charges kept in pursuance of the last foregoing section, shall be 
open during business hours (but subject to such reasonable restrictions as the 
oompany in general meeting may impose, so that not less than two hours in 
each day shall be allowed for inspection) to the inspection of any creditor or 
member of the company without fee, and the register of charged shall also be 
open to the inspection of any other person on payment of such foe, not exceeding 
one shilling for each inspection, a8 the company may prescribe. 

(2) If inspection of the said copies or register is refused, every officer who is in 
default shall be liable to a line not exceeding five pounds, and a furlher line not 
exceeding two pounds for every day during which llie refusal continue^ 

(3) If any Bueh refusal occurs in relation to a company registered m England, 
the court may by order compel an immediate inspection of the copies or 
register. 
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Application of Part III. to Companies incorporated outside England. 

90. The provisions of this Tart of this Act shall extend to charges on property 
in England which are created, nnd to charges on property m England which 
is acquired, after the commencement of this Act by a company {whether a 
company within the meaning of this Act or not) incorporated outside England 
which has an established place of business in England. 


Transitional Provision as to matters required to he. registered under this Act, 
hut not under former Arts. 

91.—(i) It shall be the duty of a company within six months aft**r the 
commencement of this Act to send to the registrar of companies for registration 
the prescribed particulars of— 

(a) any charge created by the company before the date of the commencement 

of this Act and remaining unsatisfied at that date, which would have 
been required to be registered under the provisions of paragraphs (g), 
(h) and (i) of subsection (2) of section seventy-nine of this Act or 
under the provisions of section ninety of this Act, if the charge had been 
created after the commencement of this Act; aud 

(b) any charge to which any property acquired by the oompany before the 

commencement of this Act is subject and which would have been 


Application of 
Tart 111. to 
charges created 
and property 
subject to charge 
acquired hy 
company Incor¬ 
porated outside 
England. 

p. 478. 


Provision as 
to charges 
created, and 
charges on 
pr«|ierfcy 
acquired, by 
company 
before com¬ 
mencement 
of Act. 
p. 284. 



620 


Company Law. 


required to be registered under the provisions of section eighty-one of 
this Aot or under the provisions of section ninety of this Act, if the 
property had been acquired aftor the commencement of this Act. 

(2) The registrar, on payment of the prescribed fee, shall enter the said 
particulars on the register kept by him in pursuance of this Part of this Act. 

(3) If a company fails to comply with this section, the company and (every 
director, manager, secretary or other officer of the company, nr other person 
who is knowingly a party to the default] every officer who in in default shall be liable 
to a fine not exceeding fifty pounds for every day during which the dcfnull 
continues: 

Provided that the failure of the company shall not prejudice any rights which 
any person in whose favour the charge was made may have thereunder. 

(4) For the purposes of this section the expression “company” includes a 
company (whether a company within the meaning of this Act or not) incorporated 
outside England which has an established place of business in England. 

PART IV. 

Manaormknt and Administration. 

Registered Office and Name. 

02.—(1) A company shall, as from the day on which it begins to carry on 
business or as from t hr | fourteenth] day after the date of its inem point ion, 
whichever is the earlier, imvc a registered office to which all communications 
and notices may bo addressed. 

(2) Notice of the situation of the registered office, and of nny change Ihnieizi, 
shall be given within (fourteen] dau after the date of the incorporation of 
the company or of the change, as the case may be, to the registrar of companies, 
who shall record the same. 

The inclusion in the annual return of a company of a statement as to the 
address of ita registered office shall not ho taken to satisfy the obligation imposed 
by this subsection. 

(3) If default is made in complying with this section, the company and every 
offieor of the company who is in default shall be liable to a default fine. 

Publication 
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93.—(I) Every company— 

(a) shall paint or affix, and keep painted or affixed, its name on the outside 

of every office or place in which its business is carried on in a con¬ 
spicuous position, in letters easily legible; 

(b) shall have its name engraven in legible characters on its seal; 

(e) shall have its name mentioned in legible characters [in all business Irlltrs 
or the company and in all notices nnd other official publications of the 
company] and in all bills of exchange, promissory notes, endorsements, 
cheques, nnd orders for money or goods purporting to be signed by or on 
behalf of the company, and in all bills of parcels, invoices, receipts, nnd 
letters of credit of the company. 

(2) If a company docs not paint or affix its name in manner directed by this 
Act, the company and every officer of the company who is in default shall be 
liable to a fine not exceeding five pounds, and if a company does not keep its 
name painted or affixed in manner so directed, the company and every officer 
of the company who is in default shall be liable to a default fine. 

(3) If a company fails to comply with paragraph (b) or paragraph (c) of 
subsection (1) of this section, the company shall be liable to a fine not exceeding 
fifty poundB. 

(4) Tf a director, manager, or officer of a company, or any person on its behalf- 
la) uses or authorises the ubo of any seal purporting to be a seal of the 

company whereon its name is not so engraven as aforesaid; or 
(b) issues or authorises the issue of [any business letter of the company or 
any notice or other official publication of the company! or signs or 
authorises to be signed on behalf of the company nny biil of exchange, 
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promissory note, endorsement, cheque, or order for money or poods, 
wherein its name is not mentioned in manner aforesaid; or 
(o) issues or authorises the issue of any bill of parcels, invoice, receipt, or 
letter of credit of the company, wherein its name is not mentioned 
in manner aforesaid; 

he shall be liable to a fine not exceeding fifty pounds, and shall further be 
personally liablo to the holder of the bill of exchange, promissory note, cheque, 
or order for money or goods, for the amount thereof, unless it is duly paid by 
the company. 

Restrictions on Commencement of Huiinm. 

94.—(1) Where a oompany having a share capital has issued a prospectus Restrictions 
inviting the public to subscribe for its shares, the company shall not commence on commence 
any business or exercise any borrowing powers unless— mentof 

(a) shares held subject to the payment of tho whole amount thereof in cash business, 
have been allotted to an amount not less in the whole than the minimum 
subscription; and 

(h) every director of the company has paid to the company, on each of the Amended, 

shares taken or contracted to be taken by him and for which he is liable 1947, s. 60 (fi). 
to pay in cash, a proportion equal to the proportion payable on applica¬ 
tion and allotment on tbe shares offered for public subscription; and 

(bb) No money is or may hi come liable to be repaid to applicant* for any shares 
or Debentures which hare hem offend for public, subscription by reason 
of any failure lo apply foi or obtain pnmission for tin shares or debentures 
to be d< all in on any stod t urhanyc; and 

(c) there has been delivered to tho registrar of companies for registration a 
statutory declaration by the secretary or one of the direotors, in the 
prescribed form, that the aforesaid conditions have been complied with. 

(2) Where a company having a share capital has not issued a prospectua 
inviting tho public to subscribe for its shares, the oompany h]ia11 not commence 
any business or exercise any borrowing powerB, unless— 

(a) there lias been delivered to the registrar of companies for registration a 

statement in lieu of prospectus; and 

(b) every director of the company has paid to the oompany, on each of the 

shares taken or contracted to be taken by him and for which he is liable 
to pay in cash, a proportion equal to the proportion payable on applica¬ 
tion and allotment on the shares payable in cash; and 

(c) there has boen delivered to the registrar of oompumes for registration a 

statutory declaration by the secretary or one of the direotors in tho 
prescribed form that paragraph (b) of this subsection has been complied 
with. 

(3) The registrar of companies b1ir 11, on the delivery to him of the said statutory 
declaration, and, in the case of a company which is required by this section to 
deliver a statement in lieu of prospectua, of such a staternont, certify that the 
company is entitled to commence business, And that certificate shall he conclusive 
evidence that the company is so entitled. 

(4) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not he binding on the 
company until that date, and on that (lute it shall become binding. 

(fi) Nothing in this section shall prevent the simultaneous offer for subscription p, 350, 
or allotment of any shares and debentures or the receipt of any money payable 
on application for debentures. 

(6) If any company comnienocs business or exercises borrowing powers in 
contravention of thin section, every person who is responsible for tho contra¬ 
vention shall, without prejudice to any other liability, bo liablo to a fine not 
exceeding fifty pounds for every day during which the contravention continues. 

(7) Nothing in this section shall apply to— 

(a) a private company; or 

(b) a company registered before the first day of January, nineteen hundred 

and one; or 

(c) a company registered before the first day of July, nineteen hundred and 

eight, which has not issued a prospectus inviting the public to sub- 
aoribe for its shares. 
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Register oj Members. 

95. — (1) Every company shall keep in one or more books a register of its 
members, and enter therein the following particulars:— 

(a) The names and addresses, [and the occupations, if any,] of the members, and 

in the oaBe of a oompany having a share capital a statement of the 
shares hold by each member, distinguishing each share by its number, 
and of the amount paid or agreed to be considered as paid on the shares 
of eaoh member; 

(b) The date at which each person was entered in the register as a member; 

(o) The date at which any person ceaBed to be a member: 

Provided that where the company has converted any of its shares into stock 
and given notice of the conversion to the registrar of companies, the register 
shall show the amount of stock held by each member instead of the amount of 
shares and the particulars relating to shares specified in paragraph (a) of this 
subsection. 

(2) If default is made in complying with this section, the company and every 
officer of the oompany who is in default shall be liable to a default fine. 

96. —(1) Every oompany having moro than fifty members shall, unless the 
register of membors is in such a form as to constitute in itself an index, keep an 
index of the names of the members of the company and shall, within fourteen 
days after the date on whioh any alteration is made in the register of members, 
make any necessary alteration in the indox. 

(2) The index, [which may bo in the form of a oard index,] Bhall in respect of 
each member contain a sufficient indication to enable tho account of that member 
in the register to be readily found. 

(3) If default is madoi n complying with this section, the company and every 
officer of the company who is in default shall be liable to a default fine. 

97. —(1) On the issue of a share warrant the company shall strike out of its 
register of mcmberR tho name of the member then entered therein as holding 
the shares specified in the warrant as if he had ceaBed to be a member, and shall 
enter in the register the following particulars, namoly:— 

(a) The fact of the issue of tho warrant; 

(b) A statement of tho shares included in tho warrant, distinguishing each 

share by its number; and 

(c) Tho date of the issue of the warrant. 

(2) The bearer of a share warrant shall, nubjcot to the articles of the company, 
be ontitlod, on surrendering it for cancellation, to have bis name entered as a 
member in the register of members. 

(3) The company shall hr responsible for any loss incurred by any person by 
reason of the company entering in the register the name of a bearer of a share 
warrant in respect of the shares therein specified without tho warrant being 
surrendered and cancelled. 

(4) Until the warrant is surrendered, the particulars specified in subsection (1) 
of this section shall be deemed to be the particulars required by this Act to be 
entered in the register of members, and, on the surrender, the dale of tho surrender 
must bo ontored. 

(5) Subject to the provisions of this Act, the bearer of a share warrant may, 
if tho artioles of the company so provide, he deemed to he a member of the 
company within the meaning of this Act, either to the full extent or for any 
purposes defined in the articles. 

98. —(1) Tho register of members, commencing from the date of the registration 
of the company, and the index of the names of members, shall be kept at the 
registered office of the company, and, except when the register is closed under 
the provisions of this Act, shall during business hours (subject to such reasonable 
restrictions as the company in general meeting may impose, bo that not less than 
two hours in each day be allowed for inspection) be open to the inspection of any 
member without oharge and of any other person on payment of one shilling, or 
•uoh less sum a# the oompany may prescribe, for each inspection 
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(2) Any member or other person may require a copy of the register, or of any 
part thereof, on payment of sixpence, or Buch less sum as the company may 
prescribe, for every hundred words or fractional pait thereof required to be copied. 

The company shall cause any copy so required by any person to be sent to 
that person within a period of ten days commencing on the day next after the 
day on whioh the requirement is received by the couifiany. 

(3) If any inspection required under this section is refused or if any copy 
required under this section is not sent within the proper period, the company 
and every officer of the oompany who is in default shall be liable in respeot of 
each offence to a fine not exceeding two pounds, and further to a default fine of 
two pounds. 

(4) In the case of any such refusal or default, the oourt may by order compel 
an immediate inspection of the register and index or direct that the copies required 
shall he sent to the peraons requiring them. 

99. A company may, on giving notice by advertisement in some newspaper t<> 

circulating in the district in whioh the registered office of the company is situate, c | ()H(l reR j 8teri 
close the register of members for any time or times not exceeding in the whole — * 
thirty days in each year. 

100. —(I) If- 

(a) the name of any person is, without sufficient cause, entered in or omitted 

from the register of mombers of a company; or 

(b) default is made or unnecessary delay takes placo in entering on the 

register the fact of any person having ceased to be a member; 
the person aggrieved, or any member of the company, or the company, rosy 
apply to the court for rectification of the register. 

(2) Where an application is made under this section, the court may either 
refuse the application or may order rectification of the register and payment by 
the company of any damages sustained bv any party aggrieved. 

(3) On an application under this seotion the court may decide any question 
elating to the title of any person who is a party to the application to have his 
name entered in or omitted from the register, whether the question arises between 
members or alleged members, or between members or alleged members on the 
onn hand and the company on the other hand, and generally may decide any 
question necessary or expedient to be decided for rectification of the register. 

(4) In the case of a company required by this Act to send a list of its members 
to the registrar of companies, the court, when making an order for rectifies I ion 
of the register, shall by its order direct notice of the rectification to be given to 
the registrar. 

101. jNo notice of any trust, expressed, implied, or constructive, shall be entered Trusts not to be 

on the register, or bo receivable by the registrar, in the ease of companies jjjjjjjjj 1 
registered m England. England. 

p. 146. 

102. The register of members shall he prima facie evidence of any matters by Register to 

this Act directed or authorised to be inserted therein. b 1 evidence. 

p. 112. 

Domtnton Register. 

103. —(1) A company having a share capital whoso objects comprise the power for 
transaction of business in any part of His Majesty’s dominions outside Urcat company to 
Britain, the Channel Islands, or tho Isle of Man may cause to be kept in any such keep 

part of His Majesty’s dominions in which it transacts business a branch register dominion 
of members resident in that part (iu this Act called a 11 dominion register ”). register. 

(2) Tho company shall give to the registrar of companies notice of the situation P- 
of the office where any dominion register is kept and of any change in its situation, 
and if it is discontinued of its discontinuance, and any such notice shall be given 
within fourteen days of the opening of the office or of the change or discontinuance, 
as the case may he. 
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(3) If default in made in complying with subsection (2) of this section, the 
company and every officer of the company who is in default shall be liable to 
a default fine. 

(4) Roferencos to a colonial register occurring in any articles registered before 
the commencement of thin Act shall bo construed ns references to a dominion 
register. 

104. —(1) A dominion register shall be deemed to be part of the company's 
register of members (in this and the next following section called “ the principal 
register "). 

(2) It shall be kept in the same manner in which the principal register is 
by this Act required to be k«pt, except that the advertisement before closing 
the register shall be inserted in some newspaper circulating in the district where 
the dominion register is kept, and that any competent court in that pprt of His 
Majesty’s dominions where the register is kept may exercise the same jurisdiction 
of rectifying the register as is under this Act cxcrciscablc by the court, and that 
the offences of refusing inspection or copies of a dominion register, and of 
authorising or permitting the refusal may be prosecuted summarily hefore any 
tribunal having Bummarv criminal jurisdiction in that part of 1Jin Majesty's 
dominions. 

(3) The company shall transmit to its registered office a copy of every entry 
in its dominion register as soon as nmy be after the entry is made, nnd shall cause 
to be kept fat its registered office, | duly entered up from time to time, a duplicate 
of its dominion register. 

Every such duplicate shall, for all the purposes of this Act, be doemed to be 
part of the principal register. 

(4) .Subject to the provisions of this section with respect to the duplicate 
register the shares registered in a dominion register shall be distinguished from 
the shares registered in the principal register, and no transaction with respect 
to any shares registered in a dominion register shall, during the continuance of 
that registration, he registered in any other register. 

(fi) A company may discontinue to keep a dominion register, and thereupon 
all entries in that register shall be transferred to some othrr dominion register 
kept by the company in the same part of Tlis Majesty's dominions, or to the 
principal register. 

(fi) Subject to the provisions of this Act, any company may, by its articles, 
make such provisions as it may think fit respecting the keeping of dominion 
registers. 

(7) If default is made in com [dying with subsection (3) of this Hection, the 
company and every officer of the company who is in default shall be liable to 
a default fine. 

105. An instrument of transfer of a share registered in a dominion register, 
other than such a register kept in Northern Ireland, shall be deemed to be a 
transfer of property situate out of the United Kingdom, and, unless executed 
in any part of the United Kingdom, shall be exempt from stamp duty chargeable 
in Great "Britain. 
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100,— (1) The Foreign Jurisdiction Act, 1890, shall have effect as if the last 
three foregoing sections of this Act were included among the enactments which 
by virtue of section five of that Act may be applied bv Order in Council to 
foreign countries in which for the time being His Majesty has jurisdiction. 

(2) ITis Majesty may by Order in Council direct that the said sections, 
including any enactments for the time being in force amending or substituted 
for those sections, shall oxtend, with or without any exceptions, adaptations or 
modifications specified in the Order, to any territories under His Majesty’s 
protection to which those sections cannot be extended under the Foreign Jurisdiction 
Act, 1890, as amonded by subsection (1) of this section. 

His Majesty may by Order in Council revoke or vary any Order made under 
this subsection. 
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107. —(1) If by virtue of the law in foroe in any part of llis Majesty's Dominions 
outside Great Britain companies incorj>orated under that law have power to keep 
in Great Britain branch registers of their members resident m Great Britain, His 
Majesty may by Order in Council direct that sectioiiN ninety-eight and one hundred 
of this Act shall, subject to any modifications and adaptations specified in the 
Order, apply to and in relation to anv such branch registers kept in Great Brit ai n 
os they apply to and in relation to the registers oi companies within the meaning 
of this Act. 

(2) For the purposes of this section, the expression “ llis Majesty's Dominions '* 
includes any territory which is under Him Majesty’s protection or in respect of 
which a mandate under the League of Nations has hem accepted hy His Majesty. 

Annual Jlelurn. 

108. —(1) Every oompanv having a share capital shall once ot least in every 
year make a return containing a list of all persons who, on Iho fourteenth day 
after the lirst or only ordinary general meeting m the year, are members of the 
company, and of all persons vs ho have ceased to lie member* since the date of 
the last return or, in tho case of llic first return, of the incorporation of the 
company. 

(2) The list must state the names, addresses, |and occupations] of all the past 
and present members therein mentioned, and the number of shares held hy each 
of the existing members at the date of the return, specifying shares transferred 
since the date of the last return or, in the case of the first return, of the incorpora¬ 
tion of the company by persons who are still members and have ceased to be 
members respectively and the dates of registration of the tiimsfers, and, if the 
names therein are not arranged in alphabetical older, must have annexed to it 
an index sufficient to enable the name of any person in the list to bo readily found: 

Provided that, where the company lias converted unv of its shaieB into slock 
and given notice of the conversion to the registrar of companies, the list must 
state tho amount of stock held by each of the existing nmmhi*rs instead of tho 
amount of shares and the particulars relating to shares hereinbefore required. 

(3) Tho return must also state the address of the registered office of the company 
and must contain a summary distinguishing between shares issued for cash and 
shares issued us fully or partly paid up otherwise Ilian in anil, and specifying 
the following particulars:— 

(a) The amount of the share capital of the com pan}, and the number of the 

sliarcB into which it is divided; 

(b) Tho number of shares taken from the commencement oi the company up 

to the date of the return; 

(c) The amount called up on each share; 

(d) The total amount of calls received; 

(e) The totul amount of calls unpaid; 

(f) The total amount of the Hums, if any, paid hy wnv of eonunihsion in respect 

of any shares or debentures; 

(g) Particulars of the discount allowed on the issue of anv shares issued at a 

discount, or of so much of that discount as has not been written oil at 
the date on which the return is made; 

(h) The total amount of the sums, if any, allowed hy way of discount in respect 

of any debentures, sinee the dale of the labt letuni; 

(i) Thu total number of shares forfeited; 

(L) The total amount of shares for which share warrants are outstanding at 
tiie date of the return; 

(l) The total amount of share warrants issued and surrendered respectively 

since the date of the last return; 

(m) The number of Bhares comprised in each share warrant; 

(n) All such particulars with respect to the persons who at the date of the 

return are the directors of the company as are by tins Act required to 
be contained with respect to directors in the register of the directors of 
a company; 

(o) The total amount of the indebtedness of the company m respect of all 

mortgages and charges which are required (or, in the case of a company 
registered in Scotland, whioh, if the company had been registered io 
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England, would be required) to be registered with the registrar of com¬ 
panies under this Act, or which would have been required so to be 
registered if created after the first day of July, nineteen hundred and 
eight. 

(4) The return shall be in accordance with the form set out in the Sixth Schedule 
to this Act, or as near thereto as circumstances admit. 

(5) [In the case of a oomp&ny keeping a dominion register, the particulars of 
the entries in that register shall, so far as they relate to matters which are required 
to be stated in the return, be included in the return made next after copies of 
those entries are reoejved at the registered office of the oompany.J 

109. —(1) Every company not having a share capita) shall once at leant in every 
calendar year make a return stating— 

(a) the address of the registered office of the company; 

(b) all such particulars with respect to the persons who at the date of the return 

are the directors of the company as are by this Act required to be con¬ 
tained with respect to directors in the register of directors of a company. 

(2) There shall be annexed to the roturn a statement containing particulars 
of the total amount of the indebtedness of the oompany in respect of all mort¬ 
gages and charges which are required (or, in the oase of a oompany registered 
in Scotland, which, if tho company had been registered in England, would be 
required) to be registered with the registrar of companies under this AcL, or 
which would have been required so to be registered if created after the first dav 
of July, nineteen hundred and eight. 

110. —(1) The annual return [must bo contained in a separate part of the register 
of members, ami must be completed within twonty-eight dayi* after the first or 
only general meeting in tho year, and tho company must forthwith forward to 
the registrar of companies a copy signed by a director or by the manager or by 
the secretary of the company. 

(2) [Section ninety-eight of this Act shall apply to the annual return as it applies 
to the register of mem hers.] 

(3) Except where the company is a private company, or is an assurance company 
which has complied with the provisions of subsection (4) of aertion seven oi the 
Assurance Companies Act, 1909, the annual return shall inoludt* a written copy, 
certified by a director or the in a mi per or secretary of the company to he a true 
copy, of the last balance sheet which has been audited by the company’s auditors, 
including every document required by law to be annexed thereto, together with 
a copy of the report of the auditors thereon certified as aforesaid, and if any sudi 
balance sheet ih m a foreign language there shall also be annexed to it a trans¬ 
lation thereof m English, certified in the prescribed manner to be a correct 
translation: 

Provided that, if the said last balance sheet did not comply with the require¬ 
ments of the law as in force at the date of the audit with respect to the form (if 
balance sheets there shall be made such additions to and corrections in the said 
copy as would have been required to he mode in the said balance sheet in order 
to make it comply with the said requirements, and the fact that the Haid copy 
has been so amended shall be stated thereon. 

(4) If a company fails to comply with this section or cither of the two laBt 
foregoing sections of this Act, the company and every officer of the company who 
is in default shall be liable to a default fine. 

(5) For the purposes of Bubscotion (4) of this section the expression “officer,” 
and for the purposes of tho last two foregoing sections of this Act tho expression 
“director,” shall include any person in accordance with wIiobo directions or 
instructions the directors of the company are accustomed to not. 

111. A private company shall send with the annual return required by section 
one hundred and eight of this Act a certificate signed by a director or the secretary 
of the company that the company has nut, since the date of the last return, or 
in the case of a first return since the date of the incorporation of the oompany, 
issued any invitation to the public to subscribe for any shares or debentures of 
the company, and, whero the annual return discloses the fact that the number 
of members of the company exceeds fifty, also a certificate so signed that the 
excess consists wholly of persons who under paragraph (b) of subsection (1) of 
section twenty-six of this Act, are not to be included in reckoning the number 
of fifty 
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Meetings and Proceedings . 

112. —(1) Every company shall in each year hold a general meeting as its annual 
general meeting addition to any other meetings in that war and shall specify the 
meeting as such in the notices calling it; and not more than fifteen months shall elapse 
between the date of one annual general meeting of a company and that of the next: 

Provided that so long as a company holds its first annual general meeting within 
eighteen months of its incorporation , it need not hold it in the year of its incorporation 
or in the following year . 

(2) If default is made in holding a meeting of the company in accordance with 
the provisions of this section, the company, and [every officer in default] shall be 
liable to a fine not exceeding fifty pounds. 

(3) If dcaull is made us aforesaid, the [licatd of Truth J may, on the application 
of any member of the company, call, or direct the calling oi, a general meeting 
of the company. 

[Thice further subsections are added by s. 1 of 1947. See p, 046, infra.] 

113. —(1) Every company limited by shares and every company limited by 
guarantee and having a share capital shall, within a period of not less than one 
month nor more than three months from the date at whiih the company is 
entitled to commence business, hold a general meeting of the members of the 
onmpany, which shall be called “ the statutory meeting.” 

(2) The direct ora shall, at least | fourteen) days before the day on which the 
meeting im hold, lorward a report (in this Act rciein d to as “ the statutory report ”) 
to ca(T) member of the company. 

f'l) The statutory report shall be certified by not less than two diiectors of 
the company, or, whcio theic are less than two directors, by the sole diieetor 
and manager, and shall state— 

(n) the total numhti of sharrs allotted, distinguishing slums allotted bb full} 
or partly paid up olhnwisc than in ensh, and stating in the case of 
shares partly paid up the extent to which they nio so jaid up, aid in 
either case the consult ration ku which they hare hc<n allotted; 

|b) the total amount of cash Keen id by tlu* company m respect of all Ihe 
shnicH allotted, distinguished ns aioicsaid; 

(e) an ahslinet of Ihe receipts of the cent]any und of the payments made 
thereout, up to n elate within se\cn days of tlu elnte oi the lejoit, 
exhibiting under distincti\c headings the refects of the comjany irom 
shares and debentures and other houiccs, the jayments made thereout, 
nnd pnrtieulais concerning the balance i< nuuning in hand, and an account 
or estimate of the pielmunnry expenses et the compnry ; 

(el) the names, addresses, and descriptions of the dnutois, auditors, if any, 
managers, il any, and secretaiv of the company; and 

(e) the paiiirulnis of any contract, the modiJicatien eit which is 1o be pulmitlcd 
to the nutting tor its approval, trgitlier with the jarticulars of the 
modification or proposed modification, 

(4) The stalulory report shall, so foi as it relates to the shares allotted by the 
company, and to the cush rccemd m lespert of snch shares, and to the receipts 
and payments of the company on cojitnl account, be certified us correct by the 
auditors, if any, of the company. 

(6) The directors! shall cause a copy of the statutory rep< rt, certified as required 
by tins section, to be delnutd te* the registrar of companies for registration 
forthwith after the sending thereof to the members of the company. 

(6) The directors Bhall cause » list showing the names, descriptions, and 
addresses of the members ot the com} any, and the* number of shares held by 
them respectively, to be predue cd at the commencement of the meeting, and to 
remain open and accessible to any member of the company during the con¬ 
tinuance of the meeting. 

(7) The members of the company present at the meeting shall be at liberty 
to discuss any matter relating to the foimalion of the company, or arising out 
of the statutory report, whether previous notice has been given or not, but nc 
resolution of which notice has not been gn en in accordance with the articles may 
be passed. 

IS) The meeting may adjourn from time to time, nnd at any adjourned meeting 
any resolution of which notice has been given in accordance with the article*, 
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nlhrr before or subsequently to tlio former meeting, may be passed, and the 
adjourned mating shall have the same powcis as an original meeting 

( l l) In the ivcnt ot any defai It in complying with the previsions of this section 
(ary dtticloi of tlu (ompany uho i * hiouingly awl udfully gudly oj tin default , or 
n ca si of (JfJauU by the company, eary officer of Die tompany uho is tn dijanll shill 
hi liable to a inn not i \<tiding lilty pounds 

(JO) i his Rtttion shall not ajiply to a pm ah company. 

114. (1) Hit directors < f a company, notwithstanding anything m its articles, 
shall, on the requisition of numbers of tlu company holding at the date of the 
deposit ot the n (position not hss than one tenth ot such of the paid up capital 
of the company is at the date of tin deposit carries tho right of voting at general 
mating-, of the c ompiny, oi, in the case ot a company nol having a share capital, 
members ot tlu company representing not Ic.hr Ilian one tenth of the total voting 
lights of all the numhris having at the said date a light to vote at geneial 
meetings of thu company, forthwith plotted duly to conuiic an extraordinary 
general meeting ot the <ompiny 

(2) I he. lequi ltion must state tlu objects of the nutting, and must be signed 
by tlu jcquisitionibts and (K posited at the registered cilia of the company, and 
may eonRist of hovitmI donimcnts in like ioirn, each signed by one or more 
requisition^ 

(1) It the diHctop- do not willun twenty one days Irom the dale of the deposit 
of tho requisition pioccrd duly bo eonvenc a rncctim, the reqmsiliomstn, or any 
of them representing more than one halt of tlu total voting rights ot &J1 of them, 
may themselves eonvenc a meeting., but unv muting so convened shall not be 
held after tlu expiration of bluet months iiorn tin said dale 

(4) A meeting convened under this section by the requisition sts shall be con 
vened in the same nunner, is ntaily is possible as that in which meetings die 
to be convened by dmitort 

( r >) Any reasonable expenres lmuircd lv tlu roepnsitnnists by reason of the 
till me of the directors duly to convent a meeting hill be re pud to the lequisi 
tmnists by the com piny, and uny sum so repud dull be retunud bv the compinv 
out ot any sums duo oi to become due tiom the < ompany by way of tee y or other 
remuneration m reaped of then services to such of the directors as were in 
default 

(ti) I or the purposes of this section the dnetlois shall, in the ca^t of a meeting 
at which a n solution is to be proposed as i special resolution, be decnitd not 
to have duly eomened the mating if tlity do not give such notice thereof as is 
required by section one hundred and seventeen of this Act 

115. (1) Jlu following provisions shall have effect in so fur as the urhclrs 
of the company do not make other provision m that behalf 

(a) a company s annual ytn ml m ding may b< (tiled by lunityom dty\ noli < 

in u'tihn/ and a muting of a company otlut Ilian an annual gerat il mating 
tvr a mating for the piling of a spuial a solution may be tailed by fuuiDen 
days not ec m anting ot m tin ruse of an unlimited (omjmny by start days' 
notice in Kitting 

(b) notice of the meeting of a eomjwinv shall be Beived on every member of 

the company in the manner in which notices are requited to be served 
bv Table A, and for the purpose of this paiagi&ph the expression 
“ Table A” means that Table as for the tune being m force, 

(c) two or more members holding not less than one tenth of the issued shaie 

capital or, if the company has not a share capital, not Jess than five per 
cent in number of the numbers of the company may call a meeting, 

(d) in the ease of a private company two members, and m the case of any 

othii e ompany three members, personally present shall be a quoiuin, 

(t) any number elected by the numbers prr <cnt at a meeting may be chairman 
thereof, 

(f) in the case of a i ompany originally having a share capital, every member 
shall have one vote in rtspcct of taeh share or each ten pounds of stork 
held by him, and in any oilier ease eveiy member Bh&lJ have one vote 

(2) If for any reason it is impracticable to call a meeting of a company in any 
manner m winch meetings of that company may bo called, or to londuet the 
inteting of tlu company in manna prescribed by the aitides or tins Act, the 
court may, eitlia of its own motion or on the application of any director of the 
company or of any member of the company who would be entitled to vote at 
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the meeting* order a meeting of the tnmpany to be called* held and conducted 
in auch manner an the court thinks fit, and where any such order is made may 
give auch ancillary or consequential directions as it thinks expedient* and any 
meeting called* held and conducted in accordance with any auch order shall for 
all purposes be deemed to be a meeting of the company duly called, held and 
oonauoted. 

116. —(1) A corporation, whether a company within the moaning ot this Act 
or not, may- 

la) if it is a member of another corporation, being n company within the 

meaning of this Act, by resolution of its directors or other governing 
body authorise such person as it thinks fit to act as its representative 
at any meeting of the company or at any meeting of any class of members 
of the oompany; 

(b) if it is a creditor (including a holder of debentures) of another corporation* 
being a company within the meaning of this Act, by resolution of its 
directors or other governing body authorise such person an it thinkn fit 
to act as its representative at any meeting of any creditors of the 
"ompany held in pursuance of this Act or ot any rules made thereunder, 
or in pursuance of the provisions contained in any debenture or trust 
deed, as the case may be. 

(2) A person authorised as aforesaid shall be entitled to exercise the same 
powers on behalf of the corporation which he represents as that corporation could 
exorcise if it were an individual shareholder, creditor, or holder of debentures, 
of that other company. 

117. —(1) A resolution shall be an extraordinary resolution when it has been 
passed by a majority of not less than three fourths of such members us, being 
entitled so lo do, vote in person or, where proxies are allowed, by proxy, at a 
general meeting of which notice specifying the intention +o propose the resolution 
»«s an extraordinary resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been passed by Ruch 
n mn|arity as is required for the passing of an extraordinary resolution and at 
ft general mcetuig of which not Iohs than twenty-one days' notice, specifying the 
intention to propose the resolution as a special resolution, has been duly given: 

Provided that, if it is ho agreed by a majority in number of thr members having 
the right lo attend and vote at any mch met ting, heiwj a majority together holding not 
ten'* than ninety-jive per rent, vt nominal value of the shai'H giving that rijht, nr in 
Ihf comp of a company not haring a slum capital togchrr representing riot lean than 
nintty-five per cent, of the total voting rights at that meeting of all thu members, a 
resolution may be proposed and passed as a special resolution at a meeting of 
which less than twenty-one days' notice has been given. 

(IS) At any meeting at which an extraordinary resolution or a special resolution 
is submitted to be passed, a declaration of the chairman that the resolution is 
o irried shall, unless a poll is demanded, be conclusive evidence of the fact without 
proof of the number or proportion of the voles recorded in favour of or against 
the resolution. 

|(4) At ;uiy meeting at which an extraordinary resolution or a special resolution 
is submitted to be passed a poll shall be taken to be oflectivoly demanded* if 
demanded - 

(a) by such number of members for the time being entitled under the articles 
to vote at the meeting as may be specified in the articles, so* however, 
that it shall not in any case bo necessary for more than live members 
to make the demand; or 

lb) if no provision is made by the articles with respect to the right, to demand 

the poll, by three members so entitled or by one member or two members 
so entitled, if that member holds or those two members together hold 
not less thau fifteen per cent, of the paid-up share capital of the company. 1 

(5) When a poll iB demanded fin accordsneo with this section,] in computing 
the majority on the poll reference shall be had to the number of votes to which 
each member is entitled by virtue of this Act or of the articles of the company. 

(C) For the purposes of this section notice of a meeting shall be deemed to be 
duly given and the mooting to be duly hold when the notice is given and the 
meeting held in manner provided by this Act or the articles. 
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118. —(1) A printed copy oi every resolution or agreement to which this section 
applies shall, within fifteen days alter the passing or making thereof, be forwarded 
to the registrar of companies and recorded by him. 

(2) Where articles have been registered, a copy of every such resolution or 
agreement for the time being in force shall be embodied in or annexed to every 
copy of the articles issued after the passing of the resolution or the making of 
the agreement. 

(3) Where articles have not been registered, a printed copy of every snob 
resolution or agreement shall he forwarded to any member at his request, on 
paymont of one shilling or such less sum as the company may direct. 

(4) T1»b section BhalJ apply to— 

(a) Special resolutions; 

(b) Extraordinary resolutions; 

(c) Resolutions which have boen agreed to by all the members of a company, 

but which, if not so agreed to, would not have been effective for their 
purpose unlesB, as the case may be, they had been passed as Bpeoial 
resolutions or as extraordinary resolutions; 

(d) Resolutions or agreements which have been agreed to by all the membei 

of some claaB of shareholders, but which, if not so agreed to, would noi 
lmvo been effective for their purpose unless they had been passed by 
some particular majority or otherwise in some particular manner, and 
all resolutions or agreements winch effectively bind all the mem herb 
of any olass of shareholder though not agreed to by all those members; 

(e) Resolutions requiring & company to be wound up voluntarily, passed 

under paragraph (a) of subsection (1) of section two hundred and 
twenty-five of this Act. 

(.*>) If a company fails to comply with subsection (1) of this section the company 
and every officer of the company who is in default shall be liable to a default fine 
of two pounds. 

(fl) If a company fails to comply with subsection (2) or subsection (3) of Hub 
section, the oompany and every officer of the company who is in default shall 
bo liable to a fine not exceeding one pound for each copy in respect of which 
default is made. 

(7) For the purposes of the last two foregoing subsections a liquidator of the 
company shall be deemed to be an officer of the company. 

119. Where after the commencement of this Act a resolution is passed at sn 
adjourned meeting of-- 

(&) a company; 

(b) the holders of any class of shares in a company; 

(c) the directors of a company; 

the resolution shall for all purposes be treated as having been passed on the date 
on which it waB in fact passed, and shall not be deemed to have been passed on 
any earlier date. 

120. —(1) Every company shall cause minutes of all proceedings of general 
meetings, and where there are directors and managers, of all proooedings at 
meetings of its directors or of its managers, to be entered in hooks kept for that 
purpose. 

(2) Any such minute if purporting to be signed by the chairman of the meeting 
at which the proceedings were had, or by the chairman of the next succeeding 
meeting, shall bo evidence of the proceedings. 

(3) Where minutes have been made in accordance with the provisions of this 
section of the proceedings at any general meeting of the company or meeting 
of directors or managers, then, until the contrary is proved, the meeting shall 
be deemed to have been duly held and convened, and all prooeodings had thereat 
to have been duly had, and all appointments of directors, managers, or liquidators, 
shall be deemed to be valid. 

121. —(1) The books containing the minuteB of proceedings of any general 
meeting of a oompany held after the oommenoemont of this Act shall be kept 
at the registered office of the company, and shall during business hours (subject 
to such reasonable restrictions as the company may by its articles or in general 
meeting impose, so that no less than two hours in each day be allowed for 
inspection) be open to the inflection of any member without charge. 
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(2) Any member shall bo entitled to be furnished within seven days after he 
has made a request in that behalf to tlio company with a copy of any such minutes 
as aforesaid at a oharge not exceeding sixpence for every hundred words, 

(3) If any inspection required undor this section is refused or if any copy 
required undor this section is not sent within the proper time, the company and 
every officer of the company who is in default shall be liable in respeot ot each 
offence to a fine not exceeding two pounds and fur! her to a default fine of two 
pounds. 

(4) In the case of any such refusal or default, the court may by order compel 
an immediate inspection of the books in respoct of all proceedings of general 
meetings or direct that the copies required shall l>c sent to tho persons requiring 
them. 

Accounts and Audit. 

122. —(1) Every company shall oause to be kopt proper books of account with 
reHpoot to¬ 
la) all sums of money received and expended by the company and the matters 

in respeot of whioh the recoipt and expenditure takes place; 

(h) all sales and purchases or goods by the com puny; 

(c) the assets anti liabilities oi the company 

(2) The books of account shall be kopt at the registered office of tho company 
or at such other place as the directors think fit, and shall at all times bo open 
to inspection by the directors, 

(3) If any person being a director of a company fails to take all reasonable 
steps to secure compliance by the company with the requirements of this section, 
or has by his own wilful act been the cause of any default by the company 
thoreunder, he shall, in rospeot of each offence, be liable on summary conviction 
to imprisonment for a tern not exceeding hix months or to s fine not exceeding 
two hundred pounds: 

Provided that a person shall not be sentenced to imprisonment for an offence 
under this section unless, in the opinion of the court dealing with the case, the 
off nice was committed wilfully. 

123. —(J) The directors of every company shall at some date not later than 
eighteen months after the incorporation of the company and subsequently once 
at least in every calendar year lay before the company in general meeting a 
profit and loss account or, in the case oI a company not trading tor profit, an 
income and expenditure account for the jariod, in the case of the first account, 
since the incorporation of the company, and, in any other case, since the preceding 
account, made up to u date not earlier than the date of the meeting by more 
than nine months, or, in the case of a company carrying on business or having 
interests abroad, b\ more than twelve months: 

Provided that the Board of Trade, if for any special reason they think fit so 
to do, may, in the case of any company, extend the period of eighteen months 
aforesaid, and in the case of any company and with respect to any year extend 
tho periods of nine and twelve months aforesaid. 

(2) Tho directors shall cause to be marie out in every oalendar year, and to 
he laid before the company in general meeting, a balance sheet as at the date 
to which the profit and loss account, or the income and expenditure account, ns 
the case may be, is made up, and there shall hr attached to overy such balanoc 
sheet a report by the directors with respect to the state of the company’s affairs, 
the amount, if any, which they recommrnd should be paid by way of dividend, 
and the amount, if any, which they propose to carry to the reserve fund, goneral 
reserve or reserve account shown specifically on the balanoc sherd, or to a reserve 
fluid, general reserve or reserve account to lie shown specifically on a subsequent 
balance sheet. 

(3) If any person being a director of a oompany fails to take all reasonable 
steps to comply with the provisions of this section, lie shall, in respect of each 
offence, lie liable on summary conviction to imprisonment for a term not exceeding 
six months or to a fine not exceeding two hundred pounds: 

Provided that a person shall not be sentenced to imprisonment for an offonoe 
under this section unless in the opinion of the court dealing with the ease, the 
offence was committed wilfully. 
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t 124.-—(1) Every balance sheet of a company shall contain a summary of the 
authorised share capital and of the issued share capital of the company, its 
liabilities and its assets, together with such particulars as are necessary to 
disclose the general nature of the liabilities and the assets of the company [ami 
to distinguish between the amounts respectively of the fixed assets and of the 
floating assets, and shall state how the values of the fixed assets have been 
arrived at.] 

(2) There shall be stated under separate hoadings in the balance sheet, so far 
as they are not written off— 

(a) the preliminary expenses of the company; and 

(b) any expenses inourred in connection with any is«ue of share capital or 

debentures; and 

(o) if it is shown as a separate item in or is otherwise asocrUinablc from the 
books of the company, or from Any contract for the sale or purchase 
of any property to be acquired by the company, or from any documents 
in the possession of the company relating to the stamp duty payable 
in respect of any such contract or the conveyance of any such property, 
the amount of the goodwill and of anv patents and trAde-marks as so 
shown or ascertained. 

(3) Where any liability of the company is secured otherwise than by operation 
of law on any assetB of the company, the balance sheet shall include a statement 
that that liability is so secured, bub it shall not be necessary to specify in the 
balance sbeet the assots on which the liability is secured. 

(4) The provisions of this section are in addilion to other provisions of this 
Act requiring other matters to he stated in balance sheets. 

125. Where any of the ftBsetB of a company consist of shares in, or amounts 
owing (whether on account of a loan or otherwise) from a subsidiary romps nv 
or subsidiary companies, tho aggregate amount of those assets, distinguish mg 
shares and indebtedness, shall be Bet out in the balaueo sheet of the first-mentioned 
company separately from all its other assets, and where a company is indebted, 
whether on account of a loan or otherwise, to a subsidiary company or subsidian 
companies, the aggregate amount of that indebtedness shall be set out in the 
balance sheet of that company separately from all its otlier liabilities. 

|126.—(1) Where a company (in this section referred to as “the holding 
company”) hold shares either direotly or through a nominee in n mibuidiarv 
company or ip two or more subsidiary companies, there shall be annexed to tin* 
balance sheet of the holding company a statement, signed by the persons hv 
whom in pursuance of section one hundred and twonty-nine of this Act the 
balance sheet is signed, stating how the profits and Iosbpr of tho subsidiary 
company, or, whore there are two or more subsidiary companies, the aggregate 
profits and losses of those companies, have, so far as they conoorn the holding 
company, been dealt with in, or for the purposes of, the accounts of the holding 
oompany, and in particular how, and to what extent, - 

(a) provision has been made for the losses of a subsidiary company either in 

the accounts of that oompany or of tho holding company, or of both; 
and 

(b) losses of a subsidiary oompany have been taken into account by the directors 

of the holding company in arriving at the profits and losses of the 
holding company as disclosed in its acoounts; 

Provided that it shall not be necessary to sjiccify in any such statement the 
actual amount of the profits or losses of any subsidiary company, or the actual 
amount of any part of any suoh profits or losses which has been dealt with in 
any particular manner. 

(2) If in the oase of a subsidiary company tho auditors' report on the balance 
sheet of the company does not stato without qualification that the auditors have 
obtained all the information and explanations they have required and that the 
balanoe sbeet is properly drawn up so as to exhibit a true and correct view of 
the state of the company’s affairs according to the best of their information and 
the explanations given to them and as shown by the books of the company, the 
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statement which is to be annexed as aforesaid to the balance sheet of the holding 
company shall contain particulars of the manner in winch the report is qualified 

(3) For the purposes nf this section, the profits or losses of u subsidiary eompanv 
mean the profits or losses shown in anv accounts of the subsidiary company 
made up to a date within the period to which the at counts of the holding 
company relate, or, if there are no such Accounts of the subsidiaiy company 
available at the time when the at counts of the holding company are made up, 
the profits or losses shown in the last previous accounts of the subsidiary company 
whioh became available within that period 

(4) If for any reason the tin odors of the holding company arc unable to obtain 
Buch information as is neccbsary for the prppaiation of the statement aforesaid, 
the directors who sign the balance sheet shall bo leport in writing and their 
leport shall be annexed to the balance shut in lieu of the statement J 

[127.—(1) Where the assets of a company consist in whole or m pait of shares 
in another company, whether held dirutly or through a nominee and whether 
that otlur company ip a compam within the meaning of this Act or not, and— 

(a) the amount of the shares so held is at the time when the accounts ot the 
holding compan} arc made up more than fifty per cent of the issued 
share capital of that other company or such as to entitle the compan) 
to more than hftv per cent of the voting power in that other company, 
or 

()>) the company has power (not being power vested in it by virtue only of 
the provisions of a debenture trust deed or by virtue of shares issued 
to it for the puipose in pursuance of those provisions) directly or 
inducetly to appoint the majority of the directors of that other company, 
that other company shall be deemed to he a subsidiary company within the 
meaning of this Act, and the expression “subsidiary company M in this Aot 
means a compan) m the case of which the conditions of this section are satisfied 

(2) Where a company the ordinary business of which includes the lending 
of money holds shares in another company as secunty only, no account shall for 
the puipose of determining under this section whether that other company is 
a subsidiary company be taken of the shares so held.] 

128. (1) Ihe accounts which in pursuance of this Act are to be laid before 
every company in general meeting shall, subject to the provisions of tins section, 
contain particulars showing-- 

(a) the amount of any loans which during the period to which the accounts 

relate have been made either by the company or by any other person 
under a guarantee from or on a security provided by the company to 
any [director or] officer of the company, including any such loans whioh 
were repaid during the said period, and 

(b) the amount of any loans made m manner aforesaid to any [director or] 

officer at any time before thp period aforesaid and outstanding at the 
expiration thereof, [aud] 

(cj[the total of the amount paid to the director as ienumeration for their 
services, inclusive of all fees, percentages, or other emoluments, paid 
to or receivable by them by or from tbe company or by or from any 
subsidiary company | 

(2) Ihe provisions of subsection (1) nf this section with respect to loans shall 
not apply— 

(a) in the oase of a company the ordinary business of which includes the 

lending of money, to a loan made by the company in the ordinary 
course of itB business, or 

(b) to a loan made by the compan) to any employee of the company if the 

Loan does not exceed two thousand pounds and is certified by the 
directors of the compam to have bun made in accordance with any 
practice adopted or about to lx adopted by the company with respect 
to loans to its employees 

((3) The provisions of subsection (1) of this section with respect to the remunera¬ 
tion paid to directors shall not appl) m relation to a managing director of the 
company, and in the oase of any other director who holds any salaried employ- 
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ment or office in the company there shall not be required to be included in the 
said total amount any sums paid to him exoept sums paid by way of directors' fees.] 

(4) If in the case of any such accounts as aforesaid the requirements of this 
section are not complied with, it shall be the duty of the auditors of the company 
by whom the accounts are examined to include in their report on the balance 
sheet of the company, so for as they are reasonably able to do so, a statement 
giving the required particulars. 

f(6) 111 this section the expression “ emoluments ” includes fees, percentages 
and other payments made or consideration given, directly or indirectly, to a 
director as such, and the money value of an)' allowances or perquisites belonging] 
to his offioe. 

129—-(1) Every balance sheet of a company shall be signed on behalf of the 
board by two of the directors of the company, or, if there is only one director, 
by that director, and the auditors’ report shall be attached to the balance sheet, 
and the report shall be road before the company in general meeting, and shall 
be open to inspection by any mom her. 

(2) In the oase of a banking company registered after the fifteenth day of 
August, eighteen hundred and snvonty-ninu, the balance sheet must be signed 
by the secretary or manager, if any, and where there are more than three directors 
of the company by at least three of those directors, and where there are not 
more than three directors by all the directors. 

(3) If any copy of a balance sheet which has not been signed as roquired by 
this section is issued, circulated, or published, or if any copy of a balance slicot 
is issued, circulated, or published without having a copy of the auditors’ report 
attached thereto, the company, and evmj officer in default, shall on conviction 
be liable to a fine not exceeding fifty pounds. 

130. -—(1) In the case of a company (not being a private company—] 

(a) a copy of every balance sheet, including every document required by 

law to be annexed thereto, which is to bo laid before tho company in 
general mooting, together with a copy of the auditors’ report, shall, 
not less than [twenty-one] days beforo the date of the meeting, be sent 
to all persons entitled to receive notices of general meetings of the 
company; 

(b) any member of the company, whether he is or is not entitled to have 

sent to him copies of the company’s balance sheds, and any holder ol 
debentures of the company, shall be entitled to be furnished on demand 
without charge with a copy of tho last balance sheet of the company, 
including any document required by law to be annexed thereto, 
together with a copy of the auditors’ report on the balance sheet. 

11 dotault is made in complying with paragraph (a) ol this subsection, the 
company and every officer of the company who is in dofault shall bo liable to 
a fine not oxoeoding twenty pounds, and if, where any person makes a demand 
for a document with which he is by virtue of paragraph (b) of this subsection 
entitled to be furnished, default is made in complying with tho demand within 
aeven days after tho making thereof, the company and every officer who is in 
default shall he liable to a fine not exceeding five pounds for every day during 
whioh the default continues, unless it is proved that that person has already made 
a domand for and boon furnished with a copy of tho document. 

(2) In the case of a company beiug a private company, any member shall be 
entitled to be furnished, within [fourteen] days after ho has made a request in that 
behalf to the company, with a copy of the balance sheet and auditors' report at 
a charge not exceeding sixpence for every hundred words. 

If default in made in furnishing such a copy to any member who demands it 
and tenders to the company tho amount of the proper charge therefor, the 
company and every officer of the company who is in default shall be liable to 
a default fine, 

131. —{1) Every company, being a limited banking company or an insurance 
oompany or a deposit, provident, or benefit sooiety, shall, before it oommenoes 
business, and also on the first Monday in February and the first Tuesday in 
August in every year during whioh it oarries on business, make n statement 
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m the fora set out in the Seventh Sohedale to thie Act, or a, neitr thereto m penodieol 
circumstances admit. statement. 

(2) A copy of the statement shall be put up in a conspicuous plaoo in the Amended, 

registered office of the company, and in every branch office or place where the 1947, s, 105, 
business of the oomp&ny is carried on. and 5 th 

(3) Every member and every creditor of the company shall be entitled to a Scbcd. 
copy of the statement, on payment of a sum not exceeding sixpence. 

(4) If default is made in complying with this section, the company and every 
officer of the company who ta in default shall bo liable to a fine not exceeding five 
pounds for every day during which the default continues. 

( 6 ) For the purposes of this Act a company which carries on the business of 
insurance in common with any other business or businesses shall be deemed to 
be an insurance company. 

( 6 ) This seotion shall not apply to aDy assurance company to which the ptu- 
visions of the Assurance Companies Act, 11109, as to the accounts and balance «} N<lu. 7 ( 
sheet to be prepared annually and deposited by such a company apply, if the r< 49 . 
company complies with those provisions. 

182.—(1) Evory company shall at each annual general meeting appoint an Appointment 
auditor or auditors [to hold office until the next annual general meeting.] and re* 

[(2) If an appointment of auditors is not made at an annual general meeting, njro^ation 
the Board of Trade may, on the application of any member of the company °* au ditorA. 
appoint an auditor of the company tor the current year.] p. 228. 

[(3) A person, other than a retiring auditor, shall not be capable of being Amended, 
appointed auditor at an annual general meeting unless notice of an intention 1047, as. 2 (4) 
to nominate that person to the office of auditor has been given by a membtr and (5),24 (7). 
to the company not less than [h\ 1 nty-eighl] days before the annual general meeting, Words in 
and the company shall send a copy of any such notice to the retiring auditor, brackets re* 
and shall give notice thereof to the mem hers, either by advertisement or in any pealed 1947, 
other mode allowed by the articles, not Icbs than [twenty-one] clay s before the 9tb Sohed., 
annua] general meeting: with exoep- 

Provided that if, after notice of the intention to nominate an auditor has been so tionfi. 
given, an annual general meeting is called for a date 1 only-eight] days or less after 
the notice has been given, the notice, though not given within the time required 
by this subsection, shall bo deemed to have been properly guen for the purposes 
thereof, [and the notice to be sent or given by the company nun, instead of being 
sent or given within the time required by this subsection, be sent or gi\en at the 
same time as the notice of the annual general meeting 1- 

(4) Subject as hereinafter provided, the first auditors of the company may 
be appointed bv the directors at any time before the first annual general meeting, 
and auditors so appointed shall hold office [until the conclusion of the meeting] 

Provided that— 

(a) the company may at a general meeting [of which notice lias been served 

on the auditors in the some maimer as on members of (bo company ] 
remove any such auditors and appoint in their place any other persons 
being persons who have been nominated for appointment by any 
member of the company and of whose nomination notice has hern 
given to the members of the company no! Iosn ♦ban \fourth n\ days before 
the date of the meeting; and 

(b) if the directors fail to exercise their powers urnlei this subsection, the 

company in general meeting may appoint the first auditors, and there¬ 
upon the said powers of the direotors shall cease. 

( 5 ) The directors may fill any casual vacancy in lho office of auditor, but while 
any such vacancy continues the surviving or continuing auditor or auditors, if 
any, may act. 

[( 6 ) The remuneration of the auditors of a company shall be taxed by the 
company in genera] meeting, except that the remuneration of an auditor appointed 
before the first annual general meeting, or of an auditor appointed to fill a casual 
vacancy, may be fixed by the directors, and that the remuneration of an auditor 
appointed by the Board of Trade may be fixed by the Board.] 
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(Company Law. 

138 —(1) None of the following persons shall be qualified foi appointment 
as auditor of a company— 

(a) a [direc toi or] officer of tut company 

(h) except where the company is [an (scanpi prnat< company] a person who is a 
partner ot or in the employment of an offiocr of tht company, 

(c) a body corporate 

(2) Nothing m this section shall disqualify a body coqorate from acting as 
auditor of a company if actin, under an appointment made before the third 
day of August, nineteen hunched and twenty eight, but subject as aforesaid 
any body corporate which acts as auditor of a company shill he liable to a fane 
not exceeding one hundred pounds 

[(3) In the application of this section to Scotland the expressun ‘ body 
corporate ” does not include a firm | 

184—(1) The auditors shall make a report to the members on the accounts 
examined by them, and on e^cry balance sheet laid before the company in general 
meeting during thur tenuu of oflice, [and the rcpoit shall state- 

(a) whether or not they have obtained all the information and explanations 

they ha\orequired and 

(b) whether, in their opinion the balance sheet referred to m the report is 

properly drawn up so os to exhibit a true and correct view of the state 
of tin company s aflans according to flic best of their information and 
the explanations given to them, and as shown by the books of tlu 
company ] 

(2) Every auditor of a company shall have a tight of ituss at all times 
to the books and accounts and vouchera of the company, and shall be entitled 
to requne from the [directois undj officers of tin com pane such information and 
explanation as may le rimssory for the pcrfoimanee of the duties of the 
auditors 

(Prodded that, in the case of a banking company which was registered after 
the fifteenth day of AuguBl, ughtitn hunched and seventy nine, and which 
has branch hnnks beyond the limits of Europe, it shall bo sufficient if the auditor 
is allowed access to such copies and extracts from such books and accounts of 
any such branch as have been transmitted to the head office of the company 
in Great Britain | 

|(3) The auditors of a company HhalJ bo entitled to attend any general meeting 
of the company at winch any accounts winch ha\t been examined oi reported 
on by them me to lie laid before the company and to make any statement oi 
explanation they desut with leBpcct to the accounts | 

Inspection 

185 —(J) Ihe Hoard ot Inde may uppmnt one cr more competent inspectors 
to investigate the affairs of a company and to report thereon in such mannei 
as the Board direct- 

fa) In the cam of a [banking company having a shaie capital, on the application 
of niembcis holding not less tli in one third of the shares issued 

(b) In the ease of any othei] company having a share capital, on Ihe application 

ot me nibers holding not less than one lei th of the chares issued 

(c) In the case of a company not having a share capital on the application 

of not less than one fifth in number of the persons on the company’s 
register of members 

(2) The application shall bo supported by such evidence as the Board ot 
Trade may require for the purpose of showing that the applicant*, have good 
reason for, [and arc not actuated by malicious motives m,] requiring the invest] 
gation, and the Board may, before appointing an inspector, require the 
applicants to give security, to an amount not exceeding one hundred pounds, 
for pay ment of the costs of the inquiry 

(3) It shall he the duty if all officer* and aqenh of the company to product to the 
inspector s all bools and document * of or relating to the company which a re in their 
custody or power and othirum to gi re to the mytectors all assistance tn connection 
With the investigation vhich they an leasonably able lo give 

(4) An inspector may examine on oath the officers and agents of the oompany 
in relation to its business, and ma\ administer an oath accordingly 
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(5) 11' any officer or agent of the company refuses to produce to the inspectors 
any book or dooument which it is his duty under this section so to produce, or 
refuses to answer any question which is put to him by the inspectors with 
respect to the affairs of the company, the inspectors may certify tho refusal 
under their hand to the court, and the court may thereupon enquire into the 
oase, and after hearing any witnesses who may bo produced against or on 
behalf of the alleged offender and after heariiu any statement which may be 
offered in defonce, punish the offender in like manner as if he had been guilty 
of oontempt of the oourt. 

(6) On the conclusion of the investigation the inspectors shall report their 
opinion to the Board of Trade, and a copy of the report shall be forwarded by 
the Board to the registered office of the company, and a further copy shall, at 
the roquest of the applicants for the investigation, lie delivered to them. 

The roport shall be written or printed, as the Board direct. 

136. —(1) If from any report made under the last foregoing section it appears 
to the Board of Trade that any person has been guilty of any offence in relation 
to the company for which he is criminally liable tho Board shall proceed as 
follows:— 

(1) in the case of an offence in England, if it appeals to the Board that the 

case is one in which tho prosecution ought to be undertaken by the 

Director of Public Prosecutions, tho Board shall refer the matter to 
him; 

(ii) in the case of an offence in Sootland the Board slinll refer the matter to 
the Lord Advocate. 

(2) If where any matter is referred to the Director of Public Prosecutions 

under this section he considers that tho caso is ouo in which a prosecution aught 

to be instituted, [and, further, that it is desirable in the public interest that 
the proceedings in tho prosecution shall be conducted by him,] ho shall institute 
proceedings accordingly, and it shall be the duty of all officers and agents of 
tho company, past and present (other than fclm defendant in the proceedings), 
to give to liim all assistance in connection with the prosecution whioh they are 
reasonably able to give. 

Fur the purposes of this subsection tho expression “agents" in relation to 
a company shall bo deemod to include tho bankers and solicitors of the company 
and any persons employed by the company as auditors, whether those persons 
are or are not officors of the company. 

[(3) Tho expenses of and incidental to an investigation under the last preceding 
sootion of this Act (in this subsection referrod to as “ the expenses") shall be 
defrayed as follows: — 

(a) Where as a result of the investigation a prosecution is instituted by the 

Director of Public Prosecutions or by or on behalf of the Lord Advocate, 
the expenses shall be defrayed by the Board of Trade; 

(b) In any other oase the expenses shall be defrayed by (he company unless 

the Board of Trade think proper to direct, as the Board are hereby 
authorised to do, that they shall either be puid by the applicants or 
in part by the company and in part by the applicants: 

Provided that— 

(i) if tho company fails to pay the whole or any part of the sum 
which it is liable to pay under this subsection, the applicants Bliall make 
good the deficiency up to the amount by which tho security given by 
them under the last preceding section exceeds the amount, if any, 
which they have under this subsection been directed by the Board to 
pay; and 

(ii) any balance of the expenses not defrayed either by the company 
or the applioants shall be defrayed by the Board. 

(4) Subsection (3) of section thirteen of the Economy (Miscellaneous Pro- 
visions) Act, 1920 (which provides for the issue out of tho Bankruptcy and 
Companies Winding-up (Fees) Account of sums towards meeting the charges 
estimated by tho Board of Trade in respect of salaries and expenses under this 
Act in relation to the winding-up of companies in England) shall have effect 
aB if expenses to be defrayed by the Board under this section were expenses 
incurred by the Board under this Aot in relation to the winding-up of companies 
in England.] 
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Oompany Law. 

187. -(1) A company may l>y special resolution appoint inspector* to investigate 
its affairs. 

(2) Inspectors so appointed shall have the same powers and duties as 
inspectors appointed by the Hoard of Trade, except that, instead of reporting 
to the Board, they shall report in such manner and to suoh persons as the 
company in general meeting may direct. 

(3) If any offioer or agent of the company refuses to produce to the inspectors 
any book or document which it is his duty under this section so to produoe, or 
refuses to answer any question which is put to him by the inspectors with 
respect to the affairs of the company, he shall be liable to be proceeded gainst 
m the same manner as if the inspectors had been inspectors appointed hv the 
Board of Trade. 

This section has hen repealed except as to inspectors appointed or investigations 
begun before the repeal. 1947, s. 43 (4), and 0 th Sched. 

138. A copy of the report of any inspectors appointed under this Act, 
authenticated by the seal of the company whose affairs they have investigated, 
shall be admissible in any logal proceeding as evidence of the opinior of the 
inspectors in relation to any matter contained in the report. 

Directors and Managers. 

189.--(1) Every company registered after the commencement of this Act shall 
have at least two directors. 

(2) This section shall not apply to a private company. 

140. -(1) A person shall not be capable of being appointed director of a 
company by the articles, and shall not be named as a director or proposid 
director of a company m a prospectus issued by or on behalf of the company, 
or as proposed director of an intended company in a prospectus issued in 
relation to that intended company, or in a statement in lieu of prospectus 
delivered to the registrar by or on behalf of a company, unless, before the 
registration of the articles or the publication of the prospectus, or the delivery 
of the statement in lieu of prospectus, as the oase may be, he has by himself or 
by his agont authorised in writing- 

fa) signed and delivered to the registrar of companies for registration a content 
in writing to act as such director; and 

(b) cilhor— 

(i) signed the memorandum for a number of shares not less than 
his qualification, if any; or 

(ii) taken from the company and paid or agreed to pay foi his 
qualification shares, if any; or 

(iii) signed and delivered to the registrar for legislation an 
undertaking in writing to take from the company and pay for his 
qualification shares, if any; or 

(iv) made and delivered to the registrar for registration a statutory 
declaration to the effect that a number of shares, not less than his 
qualification, if any, are registered in his name. 

(2) Where a person has signed and delivered as aforesaid an undeitaking 
to take and pay for his qualification shares, he shall, as regards those shares, 
be in the same position as if he had signed the memorandum for that number 
of shares. 

(3) On the application for registration of the memorandum and articles of 
a company the applicant shall deliver to the registrar a list of the persons who 
l.ave consented to be directors of the company, and, if this list contains the name 
of any person who has not so consented, the applicant shall he liable to a fine 
not exceeding fifty pounds. 

(4) This seotion shall not apply to— 

(a) a company not having a share capital; or 

(b) a private company; or 

(o) a company which was a private company before becoming a public 
oompany; or 

(d) a prospectus issued by or on behalf of a oompany after the expiration 
of one year from the date on which the oompany was entitled to 
commence business. 
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141k—( 1) Without prejudice to the restrictions imposed by the last foregoing 
section, it shall be the duty of every direotor who is by the articles of the 
company required to hold a specified share qualification, and who is not already 
qualified, to obtain his qualification within two months after his appointment, 
or such shorter time as may be fixed by the articles, 

(2) For the purpose of any provision in the articles requiring a director or 
manager to hold a specified share qualification, the bearer of a share warrant 
shall not be deemed to be the holder of the shares specified in the warrant. 

(3) The office of direotor of a company shall be vacated if the director does 
not within two months from the date of his appointment, or witbiu such shorter 
time as may be fixed by the articles, obtain his qualification, or if uftor the 
expiration of the said period or shorter time he oeases st any time to hold his 
qualification. 

(4) A person vacating office under this section shall lx* incupable of being 
re-appointed director of the company until he haB obtained his qualification. 

(5) If after the expiration of the said period or shorter time any unqualified 
person acts as a director of the company, ho shall bo liable to n fine not exceeding 
five pounds for every day between the expiration of the said ]>eriod or shorter 
time or the day on which he ceased to l)e qualified, os the case may lx*, and the 
last day on which it is proved that he acted as a diroctot. 

142. —(1) If any person being an undischarged bankrupt acts as director 
of, or directly or indirectly takes part in or is concerned in the management of, 
any company except with the leave of the court by which lie was adjudged 
bankrupt, be shall be liable on conviction on indictment to imprisonment for 
a term not exceeding two years, or on summary conviction to imprisonment for 
a term not exceeding six months or to a fine not exceeding five hundred pounds, 
or to both such imprisonment and fine: 

Provided that a person shall not be guilty of un offence under this sod ion by 
rorBJn that he, being an undischarged bankrupt, has acted as director of, or 
taken part or been concerned in the management of. a company, if he was on 
the third day of August, nineteen hundred and twenty-eight, noting as direotor 
of, or taking part or being concerned in the management of, that company and 
has continuously so acted, taken part, or been concerned since that date and the 
bankruptcy was prior to that date. 

(2) In England the leave of the court for the purposes of thi* section shall 
not be given unless notice of intontion to apply therefor has boon served on 
the official reooiver and it shall be the duty of the ofiicial receiver, if he is of 
opinion that it is contrary to the public interest that any such application should 
be granted, to attend oil the hearing of and opjxjHe the granting ol the 
application. 

(3) In this section the expression " company" includes an unregistered 
company and a company incorporated outside Great Britain which lias an 
established place of business within Great Brilairi, and the expression “official 
receiver ” moons the ofiicial roceivor in bankruptcy. 

(4) Subsection (1) of this section in its application to kScotland shall lime 
effect as if the words “ sequestration of his ostates was awarded ” were substituted 
for the words l< he was adjudged bankrupt.” 

143. The acts of a director or manager shall bo valid notwithstanding any 
defect that may afterwards he discovered in his appointment or qualification. 

144. —(1) Every company shall koop at its registered office a register of its 
directors [or managers] containing with respect to each of them the following 
particulars, that is to say- 

fa) in the case of an individual, his present Christian name and surname, any 
former Christian name or surname, his usual residential address, his 
nationality, [and, if that nationality is not the nationality of origin, 
his nationality of origin J and his business occupation, if any, [or, if ho 
has no business occupation but holds any other directorship or director¬ 
ships, particulars of that directorship or of some one of those directorships; 
and] 

(1>) in the case ol a corporation, its corporate name oncl registered or principal 
office 
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(2) The company shall, within the periods respectively mentioned in this 
hu twee Lion, send to the registrar of companies a return in the prescribed form 
containing the particulars specified m the said register and a notification in the 
prescribed form of any change among its directors or in any of the particulars 
contained in the register. 

The period within which the said return is to lie sent shall be a period of 
fourteen days from the appointment of the first directors of the company, and 
the period within which the said notification of a change in to be sent shall be 
fourteen days from the hapjieniiig thereof. 

(3) The register to be kept under this section shall during business hours 
(subject to such reasonable restrictions ah the company may by its articles or in 
general meeting impose, so that not less than two hours in each day be allowed 
for inspection) be open to the inspection of any member of the company without 
charge and of any other person on payment of one shilling, or such Icbm sum as 
the company may prescribe, for each inspection. 

(4) If any inspection required under thiu section is refused or if default is 
made in complying with subsection (I) or subsection (2) of this section, the 
company and every officer of the company who is in default shall be liable to 
a default line. 

(5) In the ease of any such refusal, the court may by order compel an 
immediate inspection of the register. 

(6) For the purposes of this section a person in accordance witli whose 
directions or instructions the directors of a company are accustomed to act shall 
be deemed to be a director and officer of the company. 

145.— (1) Every company to which tins section applies shall, in all trade 
catalogues, trade circulars, showcards and business letters on or in which the 
company’s name appears and which are issued or sent by the company to any 
person in any part of His Majesty’s dominions, fltate in legible characters with 
respect to every director being a corporation, the corporate name, and with 
respect to every director being an individual, the following particulars- 

(a) his present Christian name, or the initials thereof, and present surname; 

(b) any former Christian names and surnames; 

(c) his nationality, if pot British; 

((d) his nationality of origin, if his nationality is not the nationality of origin:] 

Provided that, if speoiul circumstances exist which render it in the opinion 
of the Board of Trade expedient that such an exemption should be granted, the 
Board may by order grant, Bubjcct to such conditions as may be speediod in 
the order, exemption from the obligations imposed by this subsection. 

(2) This section shall apply to¬ 
la) every company registered under this Act or the Acts repealed by this 

Act unless it was registered before the twenty-third day of November, 
nineteen hundred and sixteen; ami 

(bj every company incorporated outside Great Britain which has an established 
place of business within Great Britain, unless it has established such 
a place of buHiuesR before the said date; and 
(o) every company licensed under the Moneylenders Act, 1927, whenever 
it was registered or whenever it established a place of businoss. 

(3) If a company makes default in complying with this section every officer oj 
the company who is in default shall be liable on summary conviction for each 
offence to a fine not exceeding five pounds, and/or the purposes of this sub¬ 
section, whcie a corporation is aw officer of the company , any officer of the corporation 
shall be deemed to be an officer of the company: 

Provided that in England no proceedings shall be instituted under this section 
except by, or with the consent of, the Board of Trade. 

(4) For the purposes of this section— 

(a) the expression “director” includes any'person in accordance witli 

whose directions or instructions the directors of the company are 
accustomed to act; 

(b) the expression "Christian name” includes a forename; 

(c) the expression “initials” includes a recognised abbreviation of a 

ohriatian name; 
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(<l) in the owe of a peer oi person usually known by a title different fiom 
bis surname, the expression “ surname ” mean*! that title, 

(0 rcfeionces to a former Christian name 01 suniame do uot include - 

(l) in the case of a peer or a petson usually known by a British 
title different from his surname, the name bj which he was known 
previous to the adoption of or dutoossu u to the title, ut 
(u) m the r««f of any petson a format Christian name ot surname, 
ttlicre that nanu oi *umamt vas changtd or disused btfon fh< person 
bearing the name attained the agt of eighUm yean oi has turn (hanged 
oi disused for a pc nod of uot l(\ s than tirnilij i/am ot 
(in) in the ctiM ol a mamed woman, (lu nnmc or surname by which 
she was known preuous to the mamage, 

(f) the expression “ showcards ” means cards containing or exhibiting articles 
dealt with, or sample s or representations tlureuf 

146. — (1) In a limited company tlie liability id the diredois or managers, 
or of the managing directoi, may, if so provided by the memorandum, be 
unlimited 

(2) In a limited company in which 1 he liability of a duecini or manager in 
unlimited, the directors or managers of the company, if any, and the member 
who proposes a person for election or appointment to the office of dncctoi or 
manager, shall add to that pioposal a state ment that tin. liability of the person 
holding that office will be unlimited, and the promoters direitois, managers, and 
secretary, if any, of the company, or one of them shall, bofoie the pnson accepts 
the office or arts therein, give him notice in writing that his liability will he 
unlimited 

(3) If any dneetor, manager, or propc su maker default in adding such a 
statement, ur if an\ piomotei, diifctoi, manager oi sec re tiny makes default in 
giving bugIi a notice, lie shall he liable to a fine not exceeding one hundred 
pound', and shall also bo liable foi any damage which the prison so fleeted or 
appointed may sustain from the default, hut the liability of the person elected 
or appointed shall not bi affected by the lefault 

147. (1) A limited company, if so authorised by its articles, tuny, bv special 
resolution, alter its memorandum so is to render unlimited tbe liability c>f its 
directors, or managers, or of any managing diiectnr 

(2) Upon the passing of am bucIi special resolution the provisions the if of 
shall be as valid as if they had been originally contain'd in the uiciimmiidimi 

|148. — (I) Subject as hcreinafUr provided the directors of a company shall, 
on a demand in that behalf made, to them in writing by me minis ol the company 
entitled to not less than one fourth of the aggregate number of votes to which 
all the members of the company are together entitled, furnish to all the mcrnheis 
of the company within a period of ope month from the. rocujt of the ekrnind 
a statement, certified as correct or with such qualifications as max he necessary, 
hy the auditors of the corajiany, showing m respects each of the lost three 
preceding years m respect of winch the accounts of the company have Wen 
made up the aggiegatc amounl received in that year hy way of if mum rat ion 
or other emoluments by persons being directors of the company, whithir as 
such directors or otherwise in connection with the managenunt of the iffmrs 
of the oompany, and there shall in resect of any such director who is - 

(a) a director of any other company whith is in relation to the. first mentioned 

company a subsidiary company, or 

(b) oy virtue of the nomination, whether dimt or ltidireet, of the company 

a director of any other company, 

be included in the said aggregate amount any nmunnalion or other emoluments 
received by him for bis own use whether as a drrectoi of, or otherw me in connection 
with the management of the affairs of, that other company 

Provided that— 

(i) a demAnd for a statement undci this see lion shall he of no effect if 
the company within one month Aitei the date on whub the demand 
is made resolve that the statement shall not be furnished, and 
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fli) it shall be sufficient to state the total aggregate of all sums paid to or 
other emoluments received by all the directors in eaoh year without 
specifying the amount received by any individual. 

(3) in computing for the purpose of this section the amount of any 

remuneration or emoluments received by any director, the amount actually 

received by him shall, if the company has paid on his behalf any sum by way 

of income tax (including super-tax and sur-tax) in respect of the remuneration 

or emoluments be increased by the amount of the sum so paid. 

(3) If any director fails to comply with the requirements of this section, he 
shall be liable to a fine not exoceding fifty pounds. 

(4) In this section the expression “ emoluments ” includos fees, percentages 
and other payments made or consideration given, directly or indirectly, to a 
director as suoh, and the money value of any allowances or perquisites belonging 
to his office]. 

140.—(1) Subject to the provisions of this seotion, it shall be the duty of 
a director of a company who is in any way, whether direotly or indirectly, 
interested in a contract or proposed contract with the company to declare the 
nature of his interest at a meeting of the directors of the company. 

(2) In the case of a proposed contract the declaration required by this 
section to be made by a director shall be made at the meeting of the directors 
at which the question of entering into the contract is first taken into consideration, 
or if the director was not at the date of that meeting interested in the pi opened 
contract, at the next meeting of the directors held after he been me so interested, 
and in a case where the director becomes interested in a contract after it is 
made, the said declaration Rhall he mndo at the first meeting ot the directors 
hold after the director becomes so interested. 

(3) For the uurposo of this section, a general notice given to the directors 
of a company by a diroctor to the effect that he is a member of a specified 
company or firm and is to be regarded as interested in any contract which may, 
after the date ot the notice, be made with that company or firm shall be deemed 
to be a sufficient declaration of interest m relation to any contract so made. 

(4) Any director who fails to comply with the provisions of this section shall 
be liable to a fine not exceeding one hundred pounds. 

(5) Nothing in this section shall be taken to prejudice the operation ot an\ 
rule of law restricting directors of a company from having any interest in contracts 
with the company. 

160.-(1) It is hereby declared that it is not lawful in connection with the 
transfer of the whole or any part of the undertaking or property of a company 
for any payment to be made to any diroctor of the company by way of compensation 
for loss of office, or as consideration for or in connection with his retirement 
from office, unless particulars with resjwct to the proposed payment, including 
the amount thereof, have been disclosed to the members of the company and the 
proposal approvod by the company. 

(2) Where a payment whioh is hereby declared to be illegal is made to a 
director of the oompany the amount received shall be deemed to have been received 
by him in trust for the company. 

(3) Where a payment is to be made as aforesaid to a director of a company 
in connection with the transfer to any persons, as a result of an offer made to 
the general body of shareholders, of all or any of the shares in the company, 
it shall be the duty of that director to take all reasonable steps to secure that 
particulars with respect to the proposed payment, including the amount thereof, 
shall be included in or sent with any notice of the offer made for their shares 
which is given to any shareholder. 

(4) If any such director fails to take reasonable steps as aforesaid, or if 
any person who has been properly required by any suoh director to include 
the said particulars in or send them with any suoh notice fails so to do, hr 
shall be liable to a fine not exceeding twenty-five pounds, and if the requirement!- 
of the last foregoing subsection are not complied with in relation to any such 
payment as is mentioned in the said BubBection, or if the making of the 'proposed 
payment is not approved before the transfer of any shares in pursuance of the offer by 
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a meeting of the shareholders concerned summoned for the jiurpo*e any sum received 
by til* director on account of the payment shall be deemed to have been received 
by him in trust for any persons who have sold their shares as a result of the offer 
made. 

{New subsections 4a and 4b have been Med. See 1947, 3ti (4), p. 664, post,) 

(5) If in connection with any such transfer in aforesaid the price to be paid 
to a director of the company whose office is to be abolished or who is to retire 
from office for any shares m the company held by hnn is in excess of the 
price which could at the time have been obtained by other holders of the like 
shares or any valuable consideration is given to any such director, the excess 
or the money value of the consideration, as the case may be, shall, for the 
purposes of this sootion, be deemed to have been a payment made to him by 
way of compensation for loss of office or as consideration for or in connection 
with his retirement from office, 

(6) Nothing in this section shall bo taken to prejudice the operation of any 
rule of law requiring disclosure to l»c made with respect to any such payments 
as are mentioned in this section or with respect to any other like payments made 
or to be made to the directors of a company. 

151. If in the case of any company provision is made by the articles or by 
any agreement entered into between any peraon and the company for empowering 
a director or manager of the company to ussjpn his office us such to another person, 
any assignment of office made in pursuance of the said provision shall, notwith- 
standing anything to the conirary contained in the said provision, bo of no effect 
unless and until it is approved by a special resolution of the company. 

Avoidance of Provisions in Articles or Contracts relieving Officers from 
Liability. 

152. Subject as hereinafter provided, any piovision, whether contained in 
the articles of a company or in any contract with a company or otherwise, for 
exempting [any director, manager or] officer of the company, or any person (a bother 
an officer of the company or not) employed by the company as auditor from, 
or indemnifying him against, any liability which by virtue of any rule of law 
would otherwise attach to him in respect of any negligence, default, breach of 
duty or breach of trust of winch he may be guilty in relation to the company 
shall b© void: 

Provided that— 

(a) in relation to any such provision which is in force at the date of the 

commencement of this Act, this section shall have ©fleet only on the 
expiration of a period of Hix months from that date; and 

(b) nothing in this section shall opcralc to deprive any person of any 

exemption or right to be indemnified in respect of anything done 
or omitted to bo done by hnn while any such provision was in force, 
and 

(o) notwithstanding anything in this section, a company may, in pursuant© 
of any such provision ns aforesaid, indemnify any such [director, 
manager] officer or auditor against any liability incurred by him 
in defending any proceedings, whether civil or criminal, in which 
judgment is giveu in his favour or in which he iB acquitted or in 
connection with any application under section thier hundred and 
seventy-two of this’ Act in which relief is granted to him by the 
court. 

Arrangements and Reconstructions. 

158.—(1) Where a compromise or arrangement is proposed between a company 
and its creditors or any class of them, or between the company and its members 
or any class of them, the court may, on the application in a summary way of the 
company or of any creditor or member of the company, or, in the ease of a 
company being wound up, of the liquidator, order a meeting of the creditors or 
olass of creditors, or of the members of the company or class of members, up the 
case may be, to be summoned in such manner as the court directs. 

(2) If a majority in number representing three-fourths in value of the creditors 
or class of creditors, or members or class of members, as the case may be, present 
and voting either in person or bv proxy at the meeting, agree to any eompromise 
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or arrangement, the compromise or arrangement shall, if sanctioned by the court, 
he binding on all the creditors or the dess of creditors, or on the members or cI&bs 
of members, as the case may be, and also on the company or, m the case of a company 
in the course of being wound up, on the liquidator and contributories of the 
company. 

(3) An order made under subsection (2) of this section shall have no effect 
until an offioe copy of the order has been delivered to the registrar of companies 
for registration, and a oopv of every such order shall be annexed to every copy 
of the memorandum of the company issued after the order has been made, or, 
m the case of a company not having a memorandum, of every copy so issued of 
the instrument constituting or defining the constitution of the company. 

(4) If a company makes default m complying with subsection (3) of this 
section, the company and every officer of the company who is in default shall 
be liable to a fine not exceeding one pound for each oopy in respect of which default 
is made. 

(5) In this section the expression “ company " means any company Liable 
to be wound up under this Aot, and the expression 44 arrangement" includes a 
re-organisation of the share capital of the company by tho consolidation of shares 
of different classes or by the division of shares into shares of different classes or 
by both those methods. 


Provisions 
for facilitat¬ 
ing recon¬ 
struction and 
amalgama¬ 
tion of 
companies, 
p. 471. 


154.—(1) Where an application is made to the court under the last foregoing 
section of this Act for the sanctioning of a compromise or arrangement proposed 
between a company and any such persons ah are mentioned in that section, and 
it is shown to the court that the compromise or arrangement has been proposed 
for the purposes of or in connection with a soheme for the reconstruction of any 
company or companies or the amalgamation of any two or more companies, ar 1 
that under the scheme the whole or any part of the undertaking or the property 
of any company ooneerned in the scheme (in this section referred to as “a 
transferor company *’) is to be transferred to another oornpany (in thisspetion referred 
to as 44 the transferee company ”), the court may, cither by the order sanctioning 
the compromise or arrangement or by any subsequent order, make provision 
for all or any of the following matters:— 

(a) the transfer to the transferee company of the whole or any part of thr 

undertaking and of the property oi liabilities of any transferor 
company; 

(b) the allotting or appropriation by the transferee company of any shares, 

debentures, policies, or other like interests in that company which 
under the compromise or arrangement are to be allotted or appropriated 
by that oornpany to or for any jierson; 

(c) the continuation by or against the transferee company of any legal proceedings 

pending by or against any transferor company; 

(d) the dissolution, without winding up, of any transferor company; 

(e) the provision to be made for any persons, who within such time and in such 

manner as the court direct, dissent from the compromise or arrangement; 

(f) such incidental, consequential and supplemental matters as are necessary 

to secure that the reconstruction or amalgamation shall he fully and 
effectively carried out. 

(2) Where an order under this seotion provides for the transfer of property 
or liabilities, that property shall, by virtue of the order, be transferred to and 
vest in, and those liabilities shall, by virtue of the order, be transferred to and 
become the liabilities of, the transferee company, and in the case of any property, 
if the order so directs, freed from any charge which is by virtue of the compromise 
or arrangement to cease to have effect. 

(3) Where an order is made under this section, every company in relation 
to which the order is made shall cause an office copy thereof to be delivered to 
the registrar of companies for registration within seven days after the making 
of the order, and if default is made m complying with this subsection, the 
company and every officer of the company who is in default shall be liable to 
a default fine. 

(4) In this section the expression 44 property " includes property, rights and 
powers of every description, and the expression “liabilities” includes duties. 
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(5) Notwithstanding the provisions of subsection (B) of the last foregoing 
seotion, the expression “ company ” in this section does not inolude any company 
other than a company within the meaning of this Act* 

156.—(1) Where a scheme or contract involving tho transfer of shares or 
any olass of shares in a company (in this section referred to as " the transferor 
company ”) to another company, whether a company within the meaning of this 
Aot or not (in this section referred to as “ the transferee company ”), has 
within four months after the making of the offor in that behalf by the transferee 
company boon approved by tho holders of not less than nine-tenths in value 
of the shares affected, the transferee company may, at any time within two 
months after the expiration of the said four months, give notice in the prescribed 
manner to any dissenting shareholder that it desires to acquire his shares, 
and where such a notioe is given the transferee company shall, unless on an 
application made by the dissenting shareholder within one month from the date 
on which the notice was given tho court thinkB fit to order otherwise, be entitled 
and bound to acquire those shares on the terms on which under tho scheme or 
contract tho shares of tho approving shareholders are to be transferred to the 
transferee company: 

Provided that, where any such scheme or contraot has been so approved at 
any time before tho commencement of this Ad, the court may by order, on an 
application made to it by the transferee company within two months after 
the commencement of this Act, authonso notice to be given under this section 
at any timo within fourteen days after the making of the order, snd this section 
shall apply accordingly, except that the terms on which the shares of the dissenting 
shareholder are to be acquired shall bo such torms as the court muy by the order 
direct instead of the terms provided by the scheme or contract. 

(2) Whore a notice has been given by the transferee company under this 
section and the court has not, on an application made by tho dissenting share¬ 
holder, ordored to the contrary, the transferee company shall, on the expiration 
of one month from the date on whioh tho notioe has been given, or, if an 
application to the court by tho dissenting shareholder is then pending, after 
that application turn been disposed of, transmit a ropy of the notioe to the 
transferor company together with an ui'drumril of transfer executed, on behalf of the 
shareholder by any person appointed by the transferee company awl on its own behalf 
by the transferee company and puvor transfer to the transferor company the amount 
oi other consideration representing tliopiico payable by tho transferee company 
for the shaies which by \iilue of this section thru company is intilhd to 
acquire, and the timsloroi company shall thereupon register the transferee 
company as the holder ol those sliarcB: Provided that an instrument of transfer 
shall not be required foi any share for which a sfune warrant is for the time being 
outstanding. 

(3) Any sums received by the transferor company under this section shall 
bo paid into a separate bank account, and any such sums «nd any other 
consideration so received shall be held by that company on trust for the several 
persons entitled to tho shares in respect of which the said sums or other 
consideration wore respectively received. 

(4) In this section tho expression “dissenting shareholder” includes a 
shareholder who has not assented to the scheme or contract and any shareholder 
who has failed or refused to transfer his shares to tho transferee company in 
accordance with the scheme or contract. 

PART ^. 

WlNWNO UP. 

(i) Preliminary. 

Modes of Winding Up. 

15©^—(1) The winding up of a company may be either- - 

(a) by the court; or 

(b) voluntary; or 

(c) subject to the supervision of the court. 

(2) The provisions of this Act with respect to winding up Hpply, unless the 
contrary appears, to the winding up of a company in any of those modes. 
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Contributories. 

157.-(1) In the event of a company being wound up, every present and 
past member shall bo liable to contribute to the assets of the company to an 
amount sufficient for payment of its debts and liabilities, and the costa, charges, 
and expenses of the winding up, and for the adjustment of the rights of the 
contributories among themselves, subjeot to the provisions of Bubscction (2) of 
this section and the following qualifications:— 

(a) a past member shall not be liable to contribute if ho has ceased to be 
a member for one year or upwards before the commencement of the 
winding up: 

(b) a past member shall not be liable to contribute in respect of any debt or 
liability of the company contracfed after he ceased to be a member: 

(o) a past member shall not be liable to contribute unless it appears to the 
court that the existing members are unable to satisfy the contributions 
required to be made by them in pursuance of this Act: 

(d) m the case of a company limited by shares no contribution shall be 
required from any member exceeding the amount, if any, unpaid on 
the shares in respect of which he is liable as a present or past 
member: 

(e) m the case of a oompany limited by guarantee, no contribution shall, 
subject to the provisions of subsection (II) of this section, bo required 
from any member exceeding the amount undertaken to be contributed 
by him io the assets of the company in the event of ifB being wound up: 

(f) nothing in this Act shall invalidate any provision contained in any policy 

of insurance or other contract whereby the liability of individual 

members on the policy or contract is restricted, or whereby the funds 
of the company arc alone made liable in respect of the policy or 
contraot: 

(g) a sum due to any member of a company, m his character of a member, 

by way of dividends, profits or otherwise, Bhall not be deemed to be 

a debt of the company, payable to that member in a case of competition 
between himself and any other creditor not a member of the company, 
but any such sum may be taken into account for the purpose of the final 
adjustment of the rights of the contributories among themselves. 

(2) In the winding up of a limited company, any director or manager, whether 
past or present, whose liability is, under the provisions of this Act, unlimited, 
shall, in addition to his liability (if any) to contribute as an ordinary member, 
ho liable to make a further contribution as if he were at the commencement ot 
the winding up a member of an unlimited company: 

Provided that— 

(a) a past director or manager shall not he liable to make such further 
contribution if he has ceased to hold office for a year or upwards 
before tho commencement of tho winding up: 

(b) a past director or manager shall not be liable to make such further 
contribution in respect of any debt or liability of tho company 
contracted after ho ceased to hold office: 

(c) subject to tho articles of the company, a director or manager shall not 
he liable to make such further contribution unless the court deems 
it necessary to require that contribution in order to satisfy the debts 
and liabilities of the company, and the costs, charges and expenses 
of the winding up. 

(3) In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall bo liable, in addition to the amount 
undertaken io bo contributed by him to tho assets of tho company in the event 
of its being wound up, to contribute to the extent of any sums unpaid on any 
shares hold by him. 

Definition of 158. Tho term “ contributory ” means ©very person liable to contribute to 
contributory, the assets of a company in the event of its being wound up, and for the purposes 
p. 417. of all proceedings for determining, and ail proceedings prior to tho final 

determination of, the persons who are to be deemed contributories, includes any 
person alleged to be a contributory. 
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ISO. The liability of a contributory shall create a debt (in England of the Nature of 
nature of & specialty) accruing due from him at the time when his liability liability of 
commonoed, but payable at the times when calls are made for enforcing the contributory, 
liability. B 

160. —(1) If a contributory dies either before or after ho has been placed Contributories 
on the list of contributories, his personal representatives, and the heirs and in case of 
legatees of heritage of his heritablo estate in Scotland, shall be liable in a due death of 
course of administration to contribute to the assets of the company in discharge member. 

of his liability and shall be contributories accordingly. 

(2) Where the personal representatives are placed on the list of contributories, 
the heirs or legatees of heritage need not be added, but they mav be added as 
and when the court thinks fit. 

(3) If in England tho personal representatives make default in paying any 
money ordered to bo paid by them, proceedings may be taken for administering 
the estate of the deceased contributory, and for compelling payment thereout 
of the money due. 

161. If a contributory becomes bankrupt, either before or after he has been Contributories 

placed on the list of contributories— caH0 0 f 

( 1 ) his trustee in bankruptcy shall represent him for all the purposes of the bankruptcy 

winding-up, and shall bo a contributory accordingly, and may bo called of member, 
on to admit to pi oof against tho estate of the bankrupt, or otherwise 
to allow to be paid out of his asset h in duo course of law, any money 
due from the bankrupt in respect of his liability to contribute to the 
assets of the. company; and 

( 2 ) there may be proved against the estate of tho bankrupt the estimated 

value of his Liability to fuLurc calls as well as calls already made. 

162. —(1) The husband of a female contributory married before the date of Provision as 

the commencement of the Mamed Women’s Property Act. 1882, or tho Married to married 
Women’s Property ^Scotland) Act, 1881, as the case may be, shall, during the women, 
continuance of the marriage, be liable, ns leiperls any liability attaching to 45 & 4 ft Viot. 
any shares acquired by I 111 before that date, to conlnbutc to the assets of the 7 ^ 
company the same sum as she would have been liable to contribute if film hod 41 4 45 yjot 
not married, and he shall be a eontiibutory accordingly. 0 21 * 

(2) Subject as aforesaid, nothing in this Aet shall nfTect the provisions of 
the Married Women’s Property Act, 1882, or the Married Women’s Property 
(Scotland) Act, 1881. 


(n) Winding ur uy Tim Court. 

Jurisdiction. 

163.—(1) The High Court shall have jurisdiction to wind up any company Jurisdiction 
registered in England. to wind up 

(2) In the case of a company whoso rcgisleied ollkc i& situate within the companies 

jurisdiction of the Chancery Couit of the County Palatine of Lancaster or the registered in 
Chancery Court of the County Palatine of Durham, the palatine court shall England, 
have concurrent jurisdiction with the High Court to wind up the company. p. 400. 

(3) Where tho amount of the share capital ot a company paid up or credited 
as paid up does not exceed ten thousand pounds the county court of the district 
in which the registered oflice of the company is situate shall, subject to the 
provisions of this section have concurrent jurisdiction with the High Court to 
wind up tho company. 

( 4 ) Where a company is formed for working mines within the stannaries and 
is not shown to bo working mines beyond tho lirnitH of tho stannaries or to be 
engaged in any other undertaking beyond those limits, or to have entered into 
a contract for such working or undertaking, the court exercising the stannaries 
jurisdiction shall, whatever may be the amount of the capital of the company 
and wherever the registered ollice of the company is Bituatc, have concurrent 
jurisdiction with the High Court to wind up the company. 

( 5 ) The Lord Chancellor may by order exclude a county court from having 
jurisdiction under this Act, and for the purposes of that jurisdiction may attach 

35 (2) 
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its district, or Any part thereof, to any other county oourt, and may revoke or 
vary any auch order. 

In exercising his powers under this seotion the Lord Chancellor shall provide 
that a county court shall not have jurisdiction under this Aot unless it has for 
the timo being jurisdiction in bankruptcy. 

An order mode under this provision shall not affect any jurisdiction or powers 
vested in any county court under or by virtue of the Stannaries Jurisdiction 
(Abolition) Act, 1896. 

(6) Every oourt in England having jurisdiction under this Act to wind up a 
company shall for the purposes of that jurisdiction have all the powers of the 
High Court, and every prescribed officer of the oourt shall perform any duties 
which an officer of the High Court may disoharge by order of the judge thereof 
or otherwise in relation to the winding up of a company. 

(7) Nothing in this seotion shall invalidate a proceeding by reason of its being 
taken in a wrong oourt. 

(8) For the purposes of this section the expression “ registered office " means 
the place which has longest been the registered office of the company during 
th<* niy months immediately preceding the presentation of the petition for 
winding-up. 

[164. -(1) Subject to any order raado under seotion flfty-Bevon or seotion 
sixty A. of tho Supreme Court of Judicature (Consolidation) Act, 1925, and 
without prejudice to the power to make orders of transfer under that Act, the 
jurisdiction of the High Court to wind up companies m England under this Aot 
shall, as the Lord Chancellor may from time to time by general order direct, 
be oxercisod either by suoli judge or judges of the Chancery Division of the 
High Court as tho Lord Chancellor may assign for the purpose or by tho judgo 
or judges for the time being exorcising the bankruptcy jurisdiction of the High 
Court, 

(2) The Lord Chancellor may give directions as aforesaid either generally 
or with respect to any specified classes of cases. 

(3) Provision may bo made by general rules for regulating Hie exercise of 
tho said jurisdiction of the High Court under this Act.] 


165. - (I) The winding up of a company by the court in England or any 
proceedings in the winding-up may at any tunc and at any stage, and either 
with or without application from any of the parties thereto, be transferred from 
one court to another court, or may bo retained in the court in which tho pro¬ 
ceedings were commerced, although it may not be the court in which they ought 
to have been commenced. 

(2) The powers of transfer given by the foregoing provisions of this section 
may, subject to and in accordance with general rules, be exercised by the Lord 
Chancellor or by any judge of the High Court having jurisdiction under this 
Act, or, as regards any case within the jurisdiction of any other court, by the 
judgo of that court. 

(3) If any question arises in any winding up proceeding in a county oourt 
which all the parties to the proceeding, or which one of them and the judge of 
the court, desire to have determined in the first instance in the High Court, the 
judge shall state the facts in the form of a special case for the opinion of the 
High Court, and thereupon the special case and the proceedings, or such of them 
as may be required, shall bo transmitted to the High Court for tho purposes of 
the determination. 

166. —(1) The Court of Session shall have jurisdiction to wind up any company 
registered in ^Scotland. 

(2) When the Court of Session is in vacation the jurisdiction conferred on that 
court by this section may, subject to the provisions of this Aot, be exercised by 
the Ordinary on the Bills. 
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(3) Where the amount of the share capita) of a company paid up or credited 
aa paid up does not exceed ten thousand pounds, the' sberilf court of the 
sheriffdom in which the registered office of the company is situato shall have 
concurrent jurisdiction with the Court of Session to wind up the company: 

Provided that— 

(a) it shall bo lawful for the Court of Session, if it appears to the court 

having regard to the amount of the assets of the company expedient 
to do so, to remit to any sheriff court any petition presented to the 
Court of Session for winding up any such company, or to require 
any such petition presented to a sheriff court to be remitted to the 
Court of Session; and 

(b) it shall he lawful for tho Court of Sosssion to require that any Buch 

petition as aforesaid presented to one sheriff court be remitted to 
another sheriff court, and 

(e) in a winding up in the sheriff court it shall be lawful for tho sheriff 
court to submit a stated case for the opinion of tho Court of Session 
on any question of law arising in that winding up. 

(4) For the purposes of this section, the expression “registered office” means 
the place which has longest been the registered office of the company during 
the six months immediately preceding the presentation of the petition for 
winding up. 

107. Where the Court of Session makes a winding-up order, it may, if it Power in 
tliinkB fit, at any time direct all subsequent proceedings in the winding up to be Scotland to 
taken before one of the permanent Lords Ordinary, and remit the winding up remit winding 
to him accordingly, and thereupon that Lord Ordinary shall, for the purposes up to Lord 
of tho winding up, have alJ the powers and jurisdiction of tlm court: Ordinary. 

Provided that the Lord Ordinary may report to the division of the court any 
matter which may arise in the course of the winding up. 


('uses in which Company may be wound up by Court. 

168. A company may be wound up by tho court if— 

(1) the company has by special resolution resolved that the company be 

wound up by the* court: 

(2) default is made in delivering the statutory report to the registrar or 

in holding the statutory meeting : 

(3) the company does not commence its business within a year from its 

incorporation, or suspends its business for a whole year: 

(4) the number of members is reduced, in the ease of a private company 

below two, or, in the case of any other company, below seven : 

(5) the company is unable to pay its debts: 

(0) the court is of opinion that it is just and equitable that the company 
should be wound up. 
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169. A company shall be deemed to be unable to pay its debts— Definition of 

(1) if a creditor, by assignment or otherwise, to whom the company is i^ility to 

indebted in a sum exceeding fifty pounds then due, lias served on the e M 
company, by leaving it at the registered office of the company, a P- 402* 
demand under his hand requiring the company to pay the sum so 
due, and the company has for three weeks thereafter neglected to 
pay the sum, or to secure or compound for it to the reasonable satis¬ 
faction of the creditor; or 

(2) if, in Eng land or Northern Ireland, execution or other process issued 

on a judgment decree or order of any court in favour of a creditor 
of the company is returned unsatisfied in whole or in part; or 

(3) if, iB Scotland, the inducia of a charge for payment on an extract 

decree, or an extract registered bond, or an extract registered protest 
have expired without payment being made; or 

(4) if it iB proved to the satisfaction of tho court that the oompany is 

unable to pay its debts, and, in determining whether a company is 
unable to pay its debts, the court shall take into account the contingent 
and prospective liabilities of the company. 
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Petition for Winding Up and Effects thereof. 

170. —(1) An application to the court for the winding up of a company shall 
bo by petition« presented subject to the provisions of this section either by the 
oorniuiny, or by any creditor or creditors (including any contingent or prospective 
creditor or creditors), contributory or contributories, or by all or any or those 
parties, together or separately: 

Provided that— 

(a) A contributory shall not be entitled to present a winding-up potition 

unless— 

(i) either the number of members is reduced, in the case of a 
private company, bolow two, or, in the case of any other company, 
below seven; or 

(ii) the shares in respect of which ho is a contributory, or some 

* of them, either were originally allotted to him or have been held by 

him, and registered in his name, for at least six months during the 
eighteen months beforo the commencement of the winding up, < r 
have dovolvcd on him through the death of a former holder; and 

(b) A winding-up petition shall not, if the ground of the petition is default 

in delivering the statutory report to the registrar or in holding the 
statutory meeting, be presented by any person except a shareholder, 
nor before the expiration of fourteen days after the last day on which 
the meeting ought to have been held; and 
(o) The court shall not give ft hearing to ft winding-up petition presented 
by a contingent or pro-jpectne creditor until sueli security for 
costs Inis been given as the court thinks reasonable and until a prim4 
fiirie ease for winding up has been established to tho satisfaction 
of the court. 

(2) Where a company is being wound up voluntarily or subject to supervision 
4n England, a winding-up petition may be presented by the official receiver 
attached to the oourt as well as by any other person authorised in that behalf 
under the other provisions of this section, but the oourt shall not make a winding-up 
order on the potition unless it is satisfied that tho voluntary winding up or 
winding up subject to supervision cannot be continued with due regard to the 
interests of the creditors or contributories. 

(3) Where under the provisions of this Part of this Act any person as being 
the husband of a female contributory is himself a contributory, and a shore 
lias during the whole or any part of the six months mentioned m proviso (u) (n) 
to subsection (1) of this section been held by or registered in the name of tho 
wife, or by or m the name of a trustee for the wife or for the husband, tho 
share shall, for the pur|ioses of this section, be deemed to have been held by 
and registered in the name of tho husband. 

171. —(1) On bearing a winding-up petition the court may dismiss it, or 
adjourn the hearing conditionally or unconditionally, or make any interim order, 
or any other order that it thinks fit, but the court shali not refuse to make 
a wmding-np order on the ground only that the assets of the company have 
been mortgaged to an amount equal to or in oxoess of those assets, or that the 
company has no assets. 

(2) Where the petition is presented on tho ground of default in delivering 
the statutory report to the registrar or in holding the statutory meeting, the 
oourt may- 

fa) instead of making a winding-up order, direct that the statutory report 
shall be delivered or that a meeting shall be held; and 

(b) order tho costs to be paid by any persons who, in the opinion of the court, 
are responsible for the default. 

172. At any time after the presentation of a winding-up petition, and before 
a winding-up order has been made, the company, or any creditor or contributory, 
may- 

fa) where any action or proceeding against the company is pending in the 
High Court or Court of Appeal in England or Northern Ireland, apply 
to the court in whioh the aotion or proceeding is pending for a stay of 
proceedings therein; and 
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(b) where any other action or proceeding is pending against the ooinpany, 
apply to the oonrt having jurisdiction to wind up the company to 
restrain further proceedings in the action or proceeding; 
and the court to which application is so made may, as tho case may be, stay 
or restrain the proceedings accordingly on suoh terms as it thinks fit. 


178. In a winding up by the court, any disposition of the property of the 
oorapany, including things in actiou, and any transfer of shares, or alteration in 
the staluB of the members of the company, made after tho commencement of the 
winding up, shall, unless the court otherwise orders, be void. 

174.—(1) Where any company registered in England is being wound up 
by the court, any attachment, sequestration, distress, or execution put in force 
against tho estate or effects of the company after the commencement of tho 
winding up shall be void to all intents. 

(2) Tho provisions of this section shall so far as relates to any estate or 
effects of the company situate in England, apply in the case of a company 
registered in Scotland ab it applies in tho caBe of a company registered in 
England. 
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Commencement of Winding Up. 

175.—(l) Where before the presentation of a petition for tho winding up Commence- 
of a company by the court a resolution has been passed by tho company for mentuf wind- 
voluntary winding up, the winding up of the company shall be deemed to have mg up by the 
commenced at the time of the passing of the resolution, and unless the court, court, 
on proof of frnud or mistake, Hunks /it othtrwiso to direct, all proceedings p. 411. 
taken in the voluntary winding up shall bo deemed to have boon validly taken. 

(2) In any oilier case, the winding up of a company by the court shall be 
doomed to commence at the time of tho presentation of the petition for the 
winding up. 


Consequences of Winding-up Order. 

176. On the making of a winding-up order, a copy of the order must forthwith l^^irwudsd to 
be forwarded by the company, or otherwise as may be pi escribed, to the registrar reglutrar. 

of companies, who shall mako a minute thereof in his books relating to the 
company. 

177. When a winding-up order has been made, or a provisional liquidator Actions atayed 

has been appointed, no action or piocecdmg shall be proceeded with or coin- JJ^ 11 ^ 

monecd against the company except by leave of the court, and subject to such p. 430. 
terms as the court may impose. 

178. An order for winding up a company shall operate 111 favoui of oil tho Effect uf wind- 
creditors imd of all the contributories of the company as if made on tho joint mg-upunw. 
petition of a creditor and of a contributory. 


Official Ilemver in English Windue} Up . 

179. —(1) For the purposes of this Act so far as it relates to tlin winding Official receiver 
up of companies by the court in England, the term “official receiver” means be official^ 
the official receiver, if any, attached to the court for bankruptcy purposes, or culver for wind- 
if there is more than one such official receiver, then such one of them as tho lugjp purposes 
Board of Trade may appoint, or, if there U no Buoh official receiver, then an P 

officer appointed for the purpose by the Board. 

(2) Any such oilioer shall for tho purpose of his duties under this Act be styled 
“ the official receiver.” 

180. If in /he case of the winding up of any company by the court in o(8Jiaj n JJSelvor 0f 
England it appears to the court desirable, with a view to securing the more by court in 
convenient and economical conduct of the winding up, that some officer, other certain cases, 
than the person who would by virtue of the last foregoing section of this 

Act be the official receiver, should be the official receiver for tho purposes of 
that winding up, the court may appoint that other officer to act as official 
receiver in that winding up, and tho person so appointed shall be deemed to be 
the offioial receiver in that winding up for all the purposes of this Aot. 
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181. —(1) Where the oourt in England has made a wmding-up order or 
appointed a provisional Liquidator, there shall, unless the court thinks fit 
to order otherwise and so orders, be made out and submitted to the official 
receiver a statement rh to the affairs of the company in the prescribed form, 
verified by affidavit, and showing the particulars of its assets, debts, and 
liabilities, the names, residences, and occupations of its creditors, the securities 
hold by them respectively, the dateB when the securities were respectively 
given, and such further or other information as may be prescribed or as the 
official receiver may require. 

(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by tho person who is 
at that date the secretary [or other chief officer] of tho company, or by suoh 
of the persons hereinafter in this subsection mentioned as the official receiver, 
subject to the direction of the court, urny require to submit and verify the 
statement, that is to say, persons— 

(a) who are or have been [directors or] officers of the company; 

(b) who have taken part in tho formation of the company at any time within 

one year before the relevant date; 

(o) who are in the employment of the oompany, or have been in the employ* 
ment of tho company within the said year aud arc in tho opinion of the 
official receiver capable of giving the information required; 

(d) wlm aro or have been within tho said year officers of or in the employment 
of a company, whioh is or within the said year was an officer of the 
company to which the statement relates. 

(3) The statement shull be submitted within fourteen days from the relevant 
date, or within Buch extended time rb the official receiver or the couit may for 
special reasons appoint. 

(4) Any person making or concurring in making the statement and affidavit 
roquired by thiH section shall be allowed, and shall be paid by the official 
receiver or provisional liquidator, as the case may be, out of the assets ot tho 
company, such costs and expenses incurred in and about tho preparation and 
making of the statemout and affidavit as tho official receiver may consider 
reasonable, subject to an appeal to the court. 

(5) If any person, without reasonable excuse, makes default in complying 
with the requirements of this section, ho shall bo liable to a fine not exceeding 
ten pounds for every day during which the default continues. 

(6) Any person stating himself in writing to bo a creditor or contributory 
of the company shall be entitled by himself or by his agent at all reasonable 
times, on payment of the prescribed fee, to inspect the statement submitted in 
pursuance of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or contributory 
shall be guilty of a contempt of court and shall, on tho application of the 
liquidator or of the official receiver, be punishable accordingly. 

(8) In this section tho expression 11 tho relevant date ” means in a case where 
a provisional liquidator is appointed, the date of his appointment, and, in a 
oase where no such appointment is made, the date of the winding up order. 

182. —(1) In a case where a wmdmg-up order is made, tho official receiver 
shall, as soon as practicable after receipt of tho statement to be submitted 
under the last foregoing section, or, in a case where the court orders that no 
statement shall be submitted, aB soon as practicable after the date of the order, 
submit a preliminary report to the court- 

la) aB to the amount of capital issued, subscribed, and paid up, and the estimated 
amount of assets and liabilities; and 

(b) if the oompany has failed, as to the causes of the failure; and 

(c) whether in his opinion further inquiry is desirable as to any matter relating 

to tho promotion, formation, or failure of the company, or the conduct 
of the business thereof. 

(2) The official receiver may also, if he thinks fit, make a further report, 
or further reports, stating the manner in which the oompany was formed and 
whether in his opinion any fraud has been committed by any person in its 
promotion or formation, or by any [director or other] offloer of the company in 
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relation to the oorapany since the formation thereof, and any other matters 
which in hie opinion it is desirable to bring to the notice of the court. 

(3) If the official receiver states in any suoh further report as aforesaid that 
in his opinion a fraud has boon committed as aforesaid, the oourt shall have 
the further powers provided in sections two hundred and sixteen [and two hundred 
and seventeen] of this Act. 


Liquidator*. 

183. For the purpose of conducting the proceedings in winding up a company Fewer of Court 

and performing such duties in reference thereto as the court may impose, the to appoint 
court may appoint a liquidator or liquidators. liquidators. 

184. —(1) Subject to the provisions of this section, the court may appoint a Appointment 

liquidator provisionally at any time after the presentation of a winding up ana powers of 
petition. provisional 

(2) Where the proceedings are in England, the appointment of a provisional **l u *^ or * 
liquidator may be made at any time before the making of a winding up order, P- 

and either the official rcoeivor or any other fit person may be appointed. 

(3) Where the proceedings are in Scotland, the appointment of a provisional 
liquidator may be made at any time before the first appointment of liquidators. 

(4) Where a liquidator ib provisionally appointed by the court, the court may 
limit and restrict his powers by the order appointing him. 


186. The following provisions with respect to liquidators shall have effect on Appointment, 
a winding-up order being made in England:— style, &o. of 

(1) The official reooivor shall by virtue of his office become the provisional 

liquidator and shall continue to act as suoh until he or another person n * 
becomes liquidator and is oapable of acting as such: P* 

(2) The official receiver shall summon Bcparatc meetings of the creditors 

and oontributories of the company for the purpose of determining 
whether or not an application is to be made to the court for appointing 
a liquidator in the place of the official receiver: 

(3) The court may make any appointment and order required to give effect 

to any sueh determination, and, if there is a difference between the 
determinations of the meetings of the creditors and contributories in 
respeot of the matter aforesaid, the court shall decide the difference 
and make such order thereon as the court may think fit: 

(I) In a case where a liquidator is not appointed by the court, the official 
reooiver shall be the liquidator of the company: 

(5) Tho offioial receiver shall by virtuo of his office be the liquidator during 
any vaoancy: 

(0) A liquidator shall bo described, whore a person other than the official 
receiver is liquidator, by the style of “ the liquidator," and, where the 
official receiver is liquidator, by the style of "the offioial receiver 
and liquidator," of the particular company in respect of which he is 
appointed, and not by his individual name. 


186. Where in the winding up of a company by the court in England a person 
other than the offioial receiver is appointed liquidator, that person— 

(!) shall not be capable of aoting as liquidator nnt.il he bas notified his 
appointment to the registrar of companies and given security in the 
prescribed manner to the satisfaction of the Board of Trade: 


Provisions 
where persi 
other than 
official 
receiver is 
appointed 


(2) shall give the official rooeivor such information and such access to and liquidator, 
facilities for inspecting the books and documents of tho company, and 
generally suoh aid as may be requisite for enabling that officer to 
perform his duties under this Aot. 


m 
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187. The following provisions with respect to the liquidators shall have effect 
in a winding up by the oourt in Scotland i— 

(1) The court may determine whether any and what security is to be given 

by a liquidator on his appointment: 

(2j A liquidator shall bo described by the stylo of u the official liquidator” 
of the particular company in respect of which he is appointed and not 
by his individual name: 

(3) Where an order has been made for winding up a company subjeot to 
supervision, and an order is afterwards made for winding up by the 
court, tbe court may by the last-mentioned or by any subsequent 
order appoint any person who is then liquidator, either provisionally 
or permanently, and either with or without any other person, to be 
liquidator in the winding up by tbe oourt. 

188. —(1) A liquidator appointed by the court may resign, or, on cause shown, 
be removed by the court. 

(2) W here a person other than the official receiver is appointed liquidator, 
ho shall receive such salary or remuneration by way of percentage or otherwise 
as the court may direct, and, if more such persons than one are appointed 
liquidators, their remuneration shall be distributed among them in such proportions 
os the court duects. 

(3) A vacancy in the office of a liquidator appointed by tbe court shall be filled 
by the court. 

(4) Tf more than one liquidator is appointed by tbe court, the court shull 
declare whether any act by this Act required or authorised to be done by the 
liquidator is to be done by all or any one or more of the persons appointed. 

(f>) Subject to the provisions of section two hundred and seventy-eight of this 
Aot, the acts of a liquidator shall be valid notwithstanding any defects that may 
afterwards be discovered in his appointment or qualification. 

189. —(1) Where a winding-up order lias been made or where a provisional 
liquidator has been appointed, the liquidator, or the provisional liquidator, as 
the ease may be, shall take into his custody, or under bis control, all the property 
and things in action to which the company is or appears to be entitled. 

(2) In a wiuding up by the court in Scotland, it and so long as there is no 
liquidator, all the property of the oompany shall be deemed to be in the custody 
of the oourt. 

190. Whore a company is being wound up by the couit, the court may ud 
the application of tho liquidator by order direct that all or any part of the 
pioporty of whatsoever description belonging to the company or held by trustees 
on its behalf shall vest in the liquidator by his official name, and thereupon tho 
property to which tho order relates shall vest accordingly, and the liquidator 
may, after giving such indemnity, it any, as the court may direct, bring or 
defend in his official name any action or other legal proceeding which relates 
to that property or which it is necessary to bring or defend for the purpose of 
effectually winding up the company and recovering its property. 

191. —(1) The liquidator in a winding up by the court aliall have power with 
the sanction cither of the court or of tho coimnitteo of inspection— 

(a) to bring or defend any action or other legal proceeding in the uame and 

on behalf of the company: 

(b) to carry on tho business of tho company, so far as may be necessary for 

the beneficial winding-up thereof; 

(o) to appoint a solicitor or law agent to assist him in the performance of his 
duties: 

(d) to pay any classes of creditor in full: 

(e) to make any compromise or arrangement with creditors or persons claiming 

to be creditors, or having or alleging themselves to have any claim, 
present or future, certain or contingent, ascertained or sounding only 
in damages against the company, or whereby the company may be 
rendered liable: 

(f) to compromise all calls and liabilities to calls, debts, and liabilities capable 

of resulting in debts, and all olaims, present or future, certain or 
contingent, ascertained or sounding only in damages, subsisting or 
supposed to subsist between the oompany and a contributory, or alleged 
contributory, or other debtor or person apprehending liability to the 
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company, and all questions in any way relating to or affecting the assets 
or the winding up of the company, on euch terms as may be agreed, 
and take any security for the discharge of any such call, debt, liability 
or claim, and give a complete discharge in reBpect thereof, 

(2) The liquidator in a winding up by the court shall have power— 

(a) to sell the real and personal property, and things in aoticn of the 

company by public auction or private contraot, with power to transfer 
the wbolo thereof to any person or company, or to sell the same in 
parcels: 

(b) to do all acts and to exeoute, in the name and on behalf of the oompany, 

all deeds, receipts, and other documents, and for that purpose to use, 
when necessary, the company's seal: 

(o) to prove, rank, and elaim in the bankruptcy, insolvency, or sequestration 
of any contributory, for any balance against his estate, and to 
receive dividends in the bankruptcy, insolvency, or sequestration in 
respect of that balance, aB a separate debt due from the bankrupt or 
insolvent, and ratoably with the other separate creditors: 

(d) to draw, accept, make, and indorse any bill of exchange or promissory 

note in the name and on behalf of the company, with the same 
effect with respect to the liability of the oompany as if the bill or 
note had been drawn, accepted, made, or indorsed by nr on behalf 
of the company in the course of its business: 

(e) to raise on the security of the assets of the oompany any money 

requisite: 

(f) to take out in his official name letters of administration to any deceased 

contributory, and to do in his official name any other act necessary 
for obtaining payment of any money duo from a contributory or his 
estate which cannot be conveniently done in the name of the oompany, 
and in all such cases the money due shall, for the purpose of enabling 
Iho liquidator to take out tho letters of administration or recover 
the money, bo deemed to be due to the liquidator himself: 

(g) to appoint an agent to do any business whioh tho liquidator is unable 

to do himself: 

(h) to do all such other things as may bo necessary for winding up the affairs 

of the company and distributing its assets. 

(3) The exercise by the liquidator in a winding up by the court of tho powers 
conferred by this section, shall bo subject to the control of tho court, ami any 
creditor or contributory may apply to the court with respect to any exercise 
or proposed exercise of any of those powers. 

(4) In the case of a winding up in Scotland the court may provide by any 
order that tho liquidator may, where there is no committee of inspection, 
exercise any of tho powers mentioned in paragraph (a) or paragraph (b) of 
subsection (1) of this section without the sanction or intervention of the court, 

(5) In a winding up by tho court in Scotland the liquidator shall, subject to 
general rules, have the same powers os a trustee on a bankrupt estate. 

192,—(1) Subject to the provisions of this Act, tho liquidator of a company Exercise and 
which is being wound up by tho court in England shall, in tho administration control of 
of the assets of tho company and in tho distribution thereof among its creditors, liquidator's 
have rogard to any directions that may bo given by resolution or the creditors powers in 
or contributories at any general meeting, or by the committee of inspection, and England, 
any directions given by the creditors or contributories at any general meeting 
shall in oaso of conflict bo deemed to override any directions given by the 
oommittee of inspection. 

(2) The liquidator may summon general meetings of the oreditora or 
contributories for the purpose of ascertaining their wishes, and it shall bo his 
duty to summon mootings at such times aB the oreditora or contributories, by 
resolution, either at the meeting appointing the liquidator or otherwise, may 
direct, or whenever requested in writing to do so by one-tenth in valuo of the 
creditors or contributories as the case may be. 

(3) Tho liquidator may apply to tho court in manner prescribed for directions 
in relation to any particular matter arising under the winding up. 

(4) Subject to the provisions of this Aot, the liquidator shall use his own 
discretion in the management of tho estate and its distribution among tho 
creditors. 
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(5) if aitv person is aggrieved by any act or decision of the liquidator, that 
pirnm may apply to the court, and the court may confirm, reverse, or modify 
the act or decision complained of, and make Buch order in the premises as it 
thinks just. 

193. Every liquidator of a company which is being wound up by the court 
in England shall keep, in manner prescribed, proper books in which he shall 
cause to be made entries or minutes of proceedings at meetings, and of such other 
mntters as may be prescribed, and any creditor or contributory may, subject 
to the control of the court, personally or by his agent inspect any such books. 

194. —(1) Every liquidator of a company which is being wound up by the 
court in England shall, in Buch manner and at suoli timee as the Board of Trade, 
with the concurrence of the Treasury, direct, pay the money received by him 
to the Companies Liquidation Account at the Bank of England, and the Board 
shall furnish him with a certificate of receipt of the money so paid: 

Provided that, if the committee of inspection satisfy the Board of Trade that 
for the purpose of carrying on the business of the company or of obtaining 
advances, or for any other reason, it is for the advantage of the creditors or 
contributories that the liquidator should have an account with any other bank, 
the Board shall, on the application of the committee of inspection, authorise the 
liquidator to make his payments into and out of such other bank as the com¬ 
mittee may select, and thereupon those paymonts shall be made in the prescribed 
manner. 

(2) If any such liquidator at any time retains for more than ten days a sum 
exceeding fifty pounds, or such other amount as tho Board of Trade in any 
particular case authorise him to retain, then, unless he explains the retention 
to tho satisfaction of tho Board, he shall pay interest on the amount so retained 
in excess at the rate of twenty per cent, per annum, and shall be liable to 
disallowance of all or such part of his remuneration as the Board may think 
just, and to be removed from his office by the Board, and Rhall be liable to pay 
any expenses occasioned by reason of bis default. 

(3) A liquidator of a company wlucb is being wound up by the court in 
England shall not pay any sums received by him as liquidator into his private 
banking account. 

195. —(1) Every liquidator of a company which is being wound up by the 
court in England shall, at such times as may be prescribed but not leBs than 
twice in each year during his tenure of office, send to the Board of Trade, or 
they direct, an account of his receipts and payments as liquidator. 

(2) The accoimt shall bo in a prescribed form, dial] be made in duplicate, and 
shall be verified by a statutory dolaration in the prescribed form. 

(3) The Board shall cause the account to be audited and for the purpose of 
the audit the liquidator shall furnish the Board with such vouchers and information 
as the Board may require, and Hie Board may at any time require the production 
of and inspect any bonkH or accounts kept by tho liquidator. 

(4) When the account has been audited, one copy thereof shall be filed and 
kept by the Board, and the other copy shall be delivered to the court foj filing, 
and each copy shall be open to the inspection of any person on payment of ike prescribed 
fee. 

(5) The Board shall cause the account when audited oi a summary thereof 
to be printed, and Bh&ll send a printed copy of the account or summary by post 
to every creditor and contributory. 

196. —(1) The Board of Trade Bhall take cognizance of the conduct of 
liquidators of companies which arc being wound up by the court in England, 
and, if a liquidator does not faithfully perform his duties and duly observe all 
the requirements imposed on him by statute, rules, or otherwise with respect 
to the performance of his duties, or if any complaint is made to the Board by 
any oroditor or contributory in regard thereto, the Board shall inquire into the 
matter, and take such action thereon as they may think expedient. 

(2) The Board may at any time require any liquidator of a company which 
is being wound up by the court in England to answer any inquiry in relation 
to any winding up in wbiob be is engaged, and may, if the Board think fit, 
apply to the court to examine him or any other person on oath concerning the 
winding up. 
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(3) The Board mav also direot a local investigation to be made of the hooka 
and vouchers of the liquidator. 

197. —(1) When the liquidator of a company which is being wound up by Release of 
the oourt in England has realised all the property of the company, or so inuoh liquidators in 
thereof as can, in his opinion, be realised without needlessly protracting the England, 
liquidation, and has distributed a final dividend, i( any, to the creditors, and 

adjusted the rights of the contributories among themselves, and made a final P* 
return, if any, to the contributories, or haB resigned, or has been removed from 
his office, the Board of Trade shall, on his application, cause a report on his 
accounts to be prepared, and, on hie complying with all the requirements of the 
Board, shall take into consideration the report, and any objection which may 
be urged by any creditor or contributory, or person interested against the 
release of the liquidator, and shall oither grant or withhold the release accordingly, 
subject nevertheless to an appeal to the High Court. 

(2) Where the release of a liquidator i» withheld tho court mny, on the 
application of any creditor or contributory, or person intcieatod, make such order 
as it thinks just, charging the liquidator with the consequences of any net or 
default which he may have done or made contrary to his duty. 

(3) An order of the Board of Trade releasing tho liquidator shall discharge 
him from all liability in respect of any act done or default inudo by him in the 
administration of the affairs of the company, or otherwise in relation to his 
conduct as liquidator, but any such order may be revoked on proof that it was 
obtained by fraud or by suppression or concealment of any material fad. 

(4) Where the liquidator has not previously resigned or been removed, his 
release shall operate as a removal of him from his office. 

Committees of Inspection . 

198. -(I) When a winding up order has been made bv <!ie com! m England, Meetings of 
it shall be tho business of the separate meetings of credit urs and contributories creditors and 
summoned for tho purpose of determining whether or not an application should contributories 
bo made to tho court for appointing a liquidator in place of the oflioial receiver, to determine 
to determine further whether or not an application is to be made to the court whether 

for the appointment of a committee of inspection to act wilh the liquidator and onmmitten 
who arc to he members of the committee if appointed. of inspection 

(2) When a winding-up order him been made by the court in Scotland, the shall bo 
liquidator shall summon separate meetings of the creditors and contributories appointed, 
of the company for the purpose of determining whether or not an application 

is to be made to the court for the appointment of a committee of ins|>cction to 
act with the liquidator and who are to be the members of the committee if 
appointed: 

Provided that where the winding-up order bus been made on the ground that 
the company ia unable to pay its debts, it shall not bo necessary for the liquidator 
to summon a meeting of the contributories. 

(3) The court may make any appointment and order required to give effect 
to any suoh determination, and if there is u difference between the determinations 
of tho meetings of tho creditors and contributories in respect of the matters aforesaid 
the court shall decide tho difference and make such order thereon as the oourt 
may think fit. 

199. —(1) A committee of inspection appointed in pursuance of this Act shall Constitution 

consist of creditors and contributories of the company or persons holding general and proceed- 
powers of attorney from creditors or contributories in such proportions bb may jnga of com¬ 
be agreed on by tho meetings of creditors and contributories, or as, in cAse of mittce of 
difference, may be determined by the court: inspection. 

Provided that, where in Scotland a winding up order has been made on the Amended 
ground that a company is unable to pay its debit*, the committee shall consist ^ 

of creditors or persons holding general powers of attorney from creditors. ? 

(2) The committer shall meet at such times as they from time to time appoint, 
and, failing suoh appointment, at least once a month, and the liquidator or an} 
member of the committee may also call a meeting ol the committee as and when 
he thinks necessary. 



Company Law. 


558 


(3) The committee may act by a majority of their members present at a 
meeting, but shall not act unless a majority of the oommittee are present. 

(4) A member of the oommittee may resign by notioe in writing signed by 
him and delivered to the liquidator. 

(5) If a member of the oommittee beoomes bankrupt, or compounds or 
arranges with his creditors, or is absent from five consecutive meetings of the 
committeo without the leave of those members who together with himself 
represent tbe creditors or contributories, as the oaBe may be, his office shall 
thereupon become vacant. 

(6) A member of the committee may be removed by an ordinary resolution 
at a meeting of creditors, if he represents creditors, or of contributories, if he 
represents contributories, of which seven days’ notioe has been given, stating 
the objoot of the meeting. 

(7) On a vacancy occurring in the oommittee the liquidator shall forthwith 
summon a meeting of oredilors or of contributories, as the oaso may require, 
to fill the vacancy, and the meeting may. by resolution, reappoint the same 
or appoint another creditor or contributory to till the vacancy. 

(8) The continuing members of the oommittee, if not less than two, may net 
notwithstanding any vacancy in the committee. 


Powers of 200. Whore in the cane of a winding up in England there is no committee 

Trade in Ena* °* lns P e0fclo,1 » the Board of Trade may, ori the application of the liquidator, 

land where no do any aot or thing or give any direction or permission which is by this Act 
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201. In tbe case of a winding up in Scotland, the committee of inspection 
shall, in addition to the powers and duties conferred and imposed nn it by this 
Act, have such of the powers and duties of commissioners on ft bankrupt estate 
as may be conferred and imposed on committees of inspection by general rules. 
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General Power a of Court \n case of Winding-up by Court. 

202. -(1) The court may at any time after an order for winding up, on Uu 
application cither of the liquidator, or the official receiver, or any creditor or 
contributory, and on proof to the satisfaction of the court that all proceedings 
m relation to the winding up ought to be stayed, make an order staying the pro 
oeedingH, either altogether or for a limited time, on such terms and conditions 
as the court thinks fit. 

(2) On any application under tins section tbe court may, beforo making 
an order, require the official receive to furnish to the court a report with respect 
to any faots or matters which are in his opinion relevant to the application. 

203. —(1) As soon as may be after making a winding-up order, the court 
shall sottlo a list of contributories, with power to rectify the register of members 
in all cases whore rectification is required in pursuance of this Act, and shall 
cause the assets of tbe company to bo collected, and applied in discharge of its 
liabilities: 

Provided that, where it appears to the court that it will not be nooessary to 
make calls on or adjust the rights of contributories, the court may dispense with 
the settlement of a list of contributories. 

(2) In settling the list of contributories, the oourt shall distinguish botween 
persons who are contributories in their own right and persons who ore 
contributories as being representatives of or liable for the dobts of others. 

204. The court may, at any time after making a winding-up order, require 
any contributory for the time being on the list of contributories, and any 
triisteo, receiver, banker, agent or officer of the company to pay, deliver, convey, 
surrender, or transfer forthwith, or within such time as the court directs, to the 
liquidator any money, property, or books and papers in bis hands to which the 
oompanv is primft facie entitled. 
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205.—(1) The court may, at any time after making a winding-up order, make Payment of 
an order on any contributory for the time being on the list of contributories debts due by 
to pay, in manner direoted by the order, any money due from him or from eontribu- 
the estate of the peraon whom he represents to the company, exclusive of any tory to corn- 
money payable by him or the estate by virtue of any call in pursuance of this pany and 
Act. extent to 

(2) The court in making Ruch an order may - which sot off 

(a) in the case of an unlimited company, allow to the contributory by allowed. 

way of set-off any money due to him or to the estate which he 
represents from the company on any independent dealing or contract 
with the company, but not any money due to him as a member of 
the company in respect of any dividend or profit; and 

(b) in the ease of a limited company, make to any director nr manager 

whose liability is unlimited or to his estate the like allowance. 

(3) In the case of any company, whether limited or unlimited, whon all the 
creditors are paid in full, any money duo on any account whatever to a 
contributory from the company may be allowed to him by way of set-off against 
any subsequent call. 


206. —(1) The court may, at any time after making a winding-up order, Power of 
and cither before or after it has ascertained the rufficiency of the assets of the oourt to make 
com puny, make calls on all or any of the contributories for the time being oalls. 
settled on the list of the contributories to tlie extent of their liability, for 

payment of any money which tho court considers necessary to satisfy the debts 
and liabilities of the company, and the costs, charges, anti expenses"of winding 
up, and for tho adjustment of the rights of the contributories among themselves, 
and make an order for payment of any calls bo made. 

(2) In making a call the oourt may take into consideration the probability 
that some of the contributories may partly or wholly fail to pay the call, 

207. —(1) The court may order any contributory, purchaser or other person Payment 
from whom money is due to the oompany to pay the amount due into the into Bank of 
Bank of England or any branch thereof to the account of the liquidator instead moneys due 
of to the liquidator, and any such order may bo enforced in the some manner to company. 
as if it had direoted payment to the liquidator. 

(2) All money or securities paid or delivered into the Bank of England or any 
branch thereof in the event of a winding up by the court shall bo subject, in all 
respects to tho orders of tho court. 

208—(1) An order made by the court on a contributory shall, subject to any Order on 
right of appeal, bo conclusive evidence thnt the money, if any, thereby appearing contribu¬ 
te be due or ordered to be paid is duo. tory 

(2) All other pertinent matters slated in the order shall be taken to be truly conclusive 
stated as against all persona and in all proceedings, except proceedings in evidence. 
Scotland against the heritable estate of a deceased contributory, in which mro 
the order shall he only primi facie evidouco for the purpose of charging his 
heritable estate, unless his heirs or legatees of heritage were on the list of 
contributories at the time of tho order being made. 

200 ,—(1) Where in proceedings in England the official receiver becomes Appointment 
the liquidator of a company, wild her provisionally or otherwise, he may, if in England of 
satisfied that the nature oi the estate or business of tho company, or the special 
interests of the creditors or contributories goneraily, require the appointment manager, 
of a special manager of the estate or business of the company other than 
himself, apply to the oourt, and the court mnv on such application, appoint a 
special manager of the said estate or business to act during such time as the 
court may direct, with anch powers, including any of the powers of a receiver 
or manager, as may be entrusted to him by the court. 

(2) Tho speoial manager shall give such security and account in suoh manner 
as the Board of Trade direct. 

(3) The speoial manager shall receive suoh remuneration as may be fixed 
by the court. 


210. Tho court may fix a time or times within which creditors are to prove 
their debts or claims, or to be excluded from the benefit of any distribution made 
before those debts are proved. 
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211. The court shall adjust the rights of the oontributories among themselves, 
and distribute any surplus among the persons entitled thereto. 

212. The court may, at any time after making a winding-up order, make 
such order for inspection of the books and papers of the company by credits 
and contributories as the court thinks just, and any bookB and papers in the 
possession of the company may be inspected by creditors or contributories 
accordingly, but not further or otherwise. 

218. The court may, in the event of the assets being insufficient to satisfy 
the liabilities, make an order as to the payment out of the assets of the costs, 
charges, and expenses incurred in the winding up in such order of priority as 
the oourt thinks just. 

214. —(1) The court may at any time after the appointment of a provisional 
liquidator or the making of a winding-up order, summon before it any officer 
of the company or person known or suspected to have in his possession any 
property of the company or supposed to be indebted to the company, or any 
person whom the court deems capable of giving information concerning the 
promo! ion, formation, trade, dealings, affairs, or property of the company. 

(2) The court may examine him on oath concerning the matters aforesaid, 
either by word of mouth or on written interrogatories, and may reduce his answers 
to writing and require him to sign them. 

(3) The court may require him to produce any books and papers in his 
custody or power relating to the rompsny, but, where be claims any lien on 
books or papers produced by him, the production shall lie without prejudice to 
that lien, and the court shall have jurisdiction in tho winding up to determine 
all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable sum for 
his expenses, refuses to come before the court at the time appointed, not having 
a lawful impediment (made known to the court at the time of its sitting, and 
allowed by it), the court may cause him to be apprehended and brought before 
the court tor examination. 

215. In the winding up by the court of a company registered in Scotland, the 
court shall have power to require the attendance of any l direct or or other] officer 
of tho company at any mooting of creditors or of contributories or of a commit tee 
of inspection for the purpose of giving information ns to the trade, dealings, 
affairs or property of the company. 

216. - (1) Whole an order has been made m England for winding up a 
company by the court, and the official reeeiver has made a further report 
under this Act stating that in his opinion a fraud has been committed by any 
person in the promotion or formation of the comjiariy, or by any [director or 
other] officer of tho compnny in relation to the company since its formation, the 
court may, after consideration of tho report, direct that that person, [director] 
or officer shall attend beforo the court on a day appointed by the court for 
that purpose, and be publicly examined as to the promotion or formation or the 
conduct of tho business of the oompany, or as to his oondnot and dealings as 
director or officer thereof. 

(2) The offioial receiver shall take part in the examination, and for that 
purpose may, if specially authorised by the Board of Trade in that behalf, 
employ a solicitor with or without counsel. 

(8) The liquidator, where the official receiver is not the liquidator, and any 
creditor or contributory, may also take part in the examination cither personally 
or by solicitor or counsel. 

(4) The court may put such questions to the person examined as the oourt 
thinks fit. 

(5) The person examined shall be examined on oath, and shall answer all 
such questions as the court may put or allow to be put to him. 

(6) A person ordered to bo examined under this Beotion shall at his own 
cost, before his examination, be furnished with a oopv of the official receiver’s 
report, and may at his own cost employ a solicitor with or without counsel, who 
shall be at liberty to put to him such questions as the court may deem just for 
the purpose of euabling him to explain or qualify any answers'given by him: 
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Provided that if any such person applies to the oourt to be exculpated from 
any charges made or suggested against him, it shall be the duty of the official 
receiver to appear on the hearing of the application and call the attention of 
the court to any matters which appear to the official receiver to be relevant, 
and if the court, after hearing any evidence given or witnesses called by the 
official receiver, grants the application, the oourt may allow the applicant such 
costs as in its discretion it may think At. 

(7) Notes of the examination shall be taken down in writing, and shall be 
read over to or by, and signed by, the person examined, and may thereafter be 
used in evidence against him and shall be open to the inspection of any creditor 
or contributory at all reasonable times. 

(8) The oourt may, if it thinks At, adjourn the examination from time to 
time. 

(9) An examination under this section may, if the oourl so directs, and 
subject to general rules, be held before any judge of county courts, or before 
auy officer of the Supreme Court, being an official referee, master, or registrar 
in bankruptcy, or before any district registrar of the High Court named for 
the purpose by the Lord Chancellor, or, m the case of companies being wound 
up by a Palatine Court, before a registrar of that court and the powers of the 
court under this section may be exercised by tho person before whom the 
examination is held. 

217. —(1) Where an order has been made in England for winding up a power in 
company by the court, and the official receiver JiaB made a further report under England to 
this Act stating that, in his opinion, a fraud has been committed by a person restrain 

in the promotion or formation of the company, or by any director or other fraudulent 
officer of the company in relation to the company since its formation, the p^rsonB from 
court may, on tho application of the official receiver, order that that person, managing 
director or officer shall not, without the leave of tho court, be a direotor of or companies, 
in any way, whether directly or indirectly, be coneerned in or take part in the 
management of a company for suoh period, not exceeding live years, from the 
date of the report as may bo specified in the order 

(2) The official receiver shall, where lie miends to make an application under 
the last foregoing subsection, give not less than ten days' notice of bis intention 
to the person charged with the fraud, ami on the hearing of the application that 
person may appear and hiniRclf give evidence or call witnesses. 

(3) It shall be the duty of the offioial receiver to appear on the hearing 
of an application by him for an order under this sectiou and on an application 
for leave under this section and to call the attention of the court to any matters 
which appear to him to be relevant, and on any such application the official 
receiver may himself give evidence or call witnesses. 

(4) If any person acts in contravention of an order made under this section 
ho shall, m respect of each offenoe, be liable on conviction on indictment to 
imprisonment for a term not exceeding two years, or on summary conviction 
to imprisonment for a term not exceeding six months or to a fine not exoeodiug 
five hundred pounds, or to both such imprisonment and fine. 

(5) The provisions of this section shall have effect notwithstanding that the 
person concerned may be criminally liable in respect of the matters on the ground 
of which the order is to be made. 

* This section is repealed except as to orders on applications made before, the repeal. 

1947, m Sched. 

218. Tne court, at any time either before or after making a winding-up Powor tn 
order, on proof of probable cause for believing that a contributory is about to arrest 
quit the United Kingdom, or otherwise to abscond, or to remove or conceal any absconding 
of his property for the purpose of evading payment of calls, or of avoiding contributory 
examination respecting the affairs of the oompanv, may cause the contributory 

to be arrested, and his books and papers and moveable iiersonal property to 
be Beized, and him and thorn to be safely kept until such time as the court may 
order. 

219. Anv powers by the Act conferred on the court shall be in addition to Power* of court 
and not in restriction of any existing powers of instituting proceedings against cumul 

36 
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any contributory or debtor of the oompany, or the estate of any contributor) 
or debtor, for the recovery of any call or other Bums. 

220 . Provision may be made by general rules for enabling or requiring all or 
any of the powers and duties conferred and imposed on the court in England by 
this Act in respect of the following matter— 

(1) tbe holding and conducting oi meetings to ascertain the wishes of oreditors 

and oontributorifig; 

(2) the settling of lists of contributories and the rectifying of the register of 

members where required, and the collec ing and applying of the assets; 

(3) the paying, delivery, conveyance, surrender or transfer of money, property, 

books or papers to the liquidator; 

(4) the making of calls; 

(5) the fixing of a time within whioh debts and claims must be proved; 

to be exercised or performed by the liquidator as an officer of the oourt and 
subject to the control of the court: 

Provided that the liquidator shall not, without the special leave of the court, 
rectify the register of members, and shall not make any call without either the 
special leave of the court or the sanction of the committee of inspection. 

221. —(1) When the allairs of a company have been completely wound up, 
the court shall make an order that the company be dissolved from the date of 
the order, and tbe company shall be dissolved accordingly. 

(2) A copy of the order shah within fourteen days from the dat( thereof be foruxirdcd 
by the liquidator to the registrar of companies who shall make in his books a 
minute of the dissolution of the company. 

(3) If the liquidator makes default in complying with the requirements of 
this section he shall bo liable to a fine not exceeding five pounds for every day 
during whioh he is in default. 


Enforcement nf and Appeal from Orders . 

222. —(1) Where an order, interlocutor, or decree has been made in Scotland 
for winding up a company by tbe court, it shall bo competent to the court, on 
production by the liquidators of a list certified by them of the names ot the 
contributories liable in payment of any calls, and of the amount due by each 
contributory, and of the date whon the said amount became due, to pronounce 
forthwith a decree against those contributories for payment of the sums so 
certified to be due, with interest from tlm said date till payment, at the rate of 
five per cent, per annum in the same way and to the same effect as if they had 
severally consented to registration for execution, on a charge of six days, of a 
legal obligation to pay those calls and interest. 

(2) Any such decree may be extracted immediately, and no suspension thereof 
shall be competent, except on caution or consignation, unless with spocial leave 
of tho oourt. 

223. —(1) Any oidor maae by tho court in England for or in the course of 
winding up a oompany shall be onforoed in Scotland and Northern Ireland ir. 
the courts that would respectively have jurisdiction in reApect of that company 
if registered in Scotland or Northern Ireland and in the same manner in ail 
respects as if the order had been made by those courts. 

(2) In like manner orders, interlocutors, and dcoreos made by the court in 
Scotland for or in the course of winding up a company shall be enforced in 
England and Northern Ireland by the courts whioh would respectively have 
jurisdiction in respect of that company if registered in that part of tho United 
Kingdom where the order is required to be enforced, and in the same manner 
in all respects as if the order had been made by those courts. 

(3) Where any order, interlooutor, or decree made by one court is required 
to be onforoed by another court, an office copy of the order, interlooutor, or 
deorec shall bo produced to the proper officer of tbe court required to enforce 
the same, and the production of an office copy shall be sufficient evidence of the 
order, interlocutor, or decree, and thereupon the Last-mentioned court shall take 
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the requisite steps in the matter for enforcing the order, interlocutor, or decree 
in the same manner as if it had been made by that court 

224,—(1) Subject to the precisions ot this section and to rules of court, an Appeals from 
appeal fiom any order or decision made or given in thi winding up of a company orders in 
by the court in Scotland under this Act shall lie m the sanit manner and subject Scotland 
to the same conditions as an appeal from an) order ut decision of the court id 
cases within its ordinary jurisdiction 

(2) In regard to orders or judgments pronounced in Scotland bv the Lord 
Ordinary on the Bills in vacation— 

(a) no order or judgment under the provisions o this Act specified in the 

First Part of the Eighth Schedule to this Act shall be subject to review, 
reduction, suspension, or stay of execution, and 

(b) eveiy other order or judgment (except as hereinafter mentioned) shall 

be subject to review only by reclaiming note, in common form, pusented 
within fourteen da)a from the date or the older or judgment 
Provided that ordeiB or judgments uudei the pro\ isions of this Act 
specified in the Second Part of the Eighth Schedule to this Act shall, 
from the dates of those orders or judgments, mid notwithstanding any 
reclaiming note against them, be earned out and rtctivi (fleet until 
the reclaiming note ih disposed of by the court 

(3) In ugard to orders or judgments pronounced in bcutland b) a pernmnent 
Luid Ordinary to whom a winding up has been remitted, any such order or 
judgment shall be subject to review only by reclaiming note in common form, 
presented within fourteen days from the date of the older or judgment, hut 
shoeild a reclaiming note not be presented and moved during cession, the provisions 
ot this section in regard to orders or judgments prououne id h) the 1 oid Oi dinar \ 
or the Bills in vacation shall apply to the order or judgin' nt 

(4) Nothing in this section shall affect the provisions of this Act in reference 
to decrees m Scotland for payment of calls in the winding up of companies, 
whetliu voluntarily or by or subject to the supervision of the court 


(m) Vouintahv Winding Lp. 

Hr solutions fnr , and comm f new ent of Voluntary W imUny l p 

225 ( 1 / A company may be wound up volui tardy Cireum 

(a) When the period, if an\, fixed for the duration of the (omjiany b\ the **?"?*"* 

articles expires, or the event if an), occurs, on the occurrence of wni lC . 

which the articles provide Dial the company is to be dissolve el, and F ,ar, y ["“V 
the eorapanv in ceneial meeting has passed a resolution requumg VI0U,I( !, T' 
the company to be wound up voluntaiilv volunUrrl) 

(b) If the eornpany resolves by special resolution that the company be wound p 443. 

up voluntarily 

(c) If the company resolves by extraordiuar) resolution to the efieetthatit 

cannot by reason of its liabilities continue its business and that it is 
advisable to w md up 

(2) In this Act the expression a resolution for xoluntiuy winding up* 
means a resolution passed under any of the provisions of subMition ( 1 ) of this 
section 

226-(1) When a company has passed a resolution for voluntaiv winding Notice of 
up, it shall, within [seven] ftmtUen di>\s after the pacing of the resolution give resolution to 
notice of the resolution by advertisement m the Os/cttc wind up 

(2) If default is made in compiling with this section the companv and eurv tolnntanh 
officer of the company who is m default shall be liable to a default fine, and Amended, 
for the purposes of this subsection the liquidator of the com|>sii) shall bn dixni'd 1017,6 07(3) 
to be an officer of the company p. 411. 

227. A voluntary winding up shall be deemed to commence nt the time of the 
passing of the resolution for voluntary windin up 

36 (2) 
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p. 465. 


Consequence* of Voluntary Winding Up. 

228. In case of a voluntary winding up, the company shall, from the commence¬ 
ment of the winding up, oease to carry ori its business, except so far as may be 
required for the beneficial winding up thereof; 

Provided that the corporate stAte and corporate powers of the company shall, 
notwithstanding anything to the contrary in its arfciulos, continue until it is 
dissolved. 

229. Any transfer of shares, not being a transfer made to or with the sanction 
of tho liquidator, ami any alteration in the status of the members of the company, 
made after the commencement of a voluntary winding up, shall be void 

Declaration of Solvency. 

230. -(1) Where it is proposed to wind up a company voluntarily, the 
directors of the company or, in the case of a company having more than two 
directors, the majority of the directors may, at a meeting of the directors [held 
before the date on which the notices of the meeting at which the resolution foi 
the winding up of the company is to be proposed are sent out], make a statutory 
declaration to the offeot that they have made a full inquiry into the affairs of 
the oompany, and that, having so done, they have formed the opinion that the 
company will bo able to pay its debts in full within a period, not exceeding 
twelve months, from the commencement of the winding up. 

(2) A declaration made us aforesaid shall have no effect for the purposes of 
this Act unless it is delivered to the registrar of companies for registration before 
tho date mentioned in sulHertion (l) of this Boction. 

(3) A winding up in the case of which a declaration has been made and 
delivered in accordance with this seotion is in tins Act referred to as “a 
mom hers’ voluntary winding up.” and a winding up in the case of which a 
declaration has not been made and delivered as aforesaid is in this Aot referred 
to as " a oreditors’ voluntary winding up.” 

The V'ordd in brackets are repealed except as lo a winding up commenced before the 
repeal . 1947, 9/A Nchal 

Provisions applicable to a Members' Voluntary Winding IJp. 

231. The provisions containod m tho five sections of this Act next following 
sli ill apply in relation to a members' voluntary winding up. 

232. >(t) The company in general meeting shall appoint one or more liquidators 
for the purpose of winding up the affairs nnd distributing the assets of the 
company, and may fix the remuneration to bo paid to him or them. 

(2) On the appointment of a liquidator all the powers of the directors shall 
oease, except so far as the company in general meeting, or tho liquidator, sanctions 
1 he continuance thereof. 

233. —(1) If ft vacancy occurs by death, resignation, or otherwise in the office 
of liquidator appointed by the company, tho oompany in general meeting may, 
subject to any arrangement with its creditors, fill the vacanoy. 

(2) For that purpose a general meeting may be oonvened by any contributory 
or, if there wero more liquidators than one, by the continuing liquidators. 

(3) The meeting shall be held in manner provided by this Act or by the 
articles, or in such manner as may, on application by any contributory or by 
the continuing liquidators, be determined by the court. 

234. -(1) Where a company is proposed to be, or iR in oourse of being, wound 
up altogether voluntarily, and the whole or part of its business or property is 
proposed to bo transferred or sold to another company, whether a company 
within the moaning of this Act or not (in this section called “the transferee 
oompany ”) the liquidator of the first-mentioned oompany (in this suction called 
“ the transferor company ”) may, with the Banotion of a special resolution of 
that oompany, conferring either a general authority on the liquidator or an 
authority in respect of any particular arrangement, receive in compensation or 
part compensation for the transfer or sale, shares, polioies, or other like interests 
in the transferee company, for distribution among the members of the transferor 
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company, or may enter into any other arrangement whereby the mum bore of the 
transferor company may, in lieu of receiving cash, shares, policies, or other like 
interests, or in addition thereto, participate in the profits of or receive any other 
benefit from the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be binding on 
the members of the transferor com] winy. 

(3) If any member of the transferor company who did not vote in favour 
of the special resolution expresses his dissent therefrom in writing addressed to 
the liquidator, and left at the registered office of the company within seven 
days after the passing of the resolution, ho may require the liquidator either to 
abstain from carrying the resolution into effect, or to purchase his interest at 
a price to be determined by agreement or by arbitration in manner provided by 

this seotion. " * 

(4) If the liquidator elects to purohase the member’s interest the purchase 
money must be paid before the company is dissolved, and be raised by the 
liquidator in such manner as may be determined by special resolution. 

(0) A special resolution shall not be invalid for the purposes of this section 
by reason that it is passed before or concurrently with a resolution for voluntary 
winding up or for appointing liquidators, but, if an order is made within a year 
for winding up the company by or subject to the sujiervision of the court, the 
special resolution shall not be valid unless sanctioned by the court. 

(6) For the purposes of an arbitration under this section the provision** of 
the Companies Clauses Consolidation Act, JH45, or, in the case of a winding-up g&p Viet, 
in Scotland, tho Companies Clauses Consolidation (Scotland) Art, 1845, with c . if}, 
respect to the settlement of disputes by arbitration, shall bo incorporated with ^ ^ y 
this Act, and m the construction of those provisions this Act shall be deemed to p j 7 
be the special Act, and “ the cornylaoy ” shall mean the transferor company, and 
any appointment by the said incorporated provisions directed to be made under 
the hand of the secretary, or any two of the directors, may be made under tho 
hand of the liquidator, or, if there is more than one liquidator, then of any two 
or more of the liquidators. 

235. —(J) In the event of the winding up continuing for more than one year, Duty of 

the liquidator shall buimnon a general meeting of the company at the ond of liquidator 
the first year from the commencement of the winding up, and of each succeeding to call 
year, or as soon thereafter as may be convenient, and shall lay before the general meet- 
meeting an acoount of his acts and dealings and of the conduct of the winding ing at end 
up during the preceding year. of each year. 

(2) If the liquidator fails to comply with this section, he shall be liable to p.445. 
a fine not exceeding ten pounds. Amended, 

1947, s. 95. 

236, —(J) As soon as the affairs of tho company arc fully wound up, tho . 

liquidator shall make up an account, of the winding up, showing how the . * , ?. 

winding up has been oonduoted anil tho property of the company has been disposed j* ® l8 ‘ 

of, and thereupon shall call a general meeting of tho company for the purpose 1 

of laying before it the account, and giving any explanation thereof. p. 445, 

(2) The meeting shall be called by advertisement in the Gazette, specifying 
the time, place, and object thereof, and published one month at least before the 
meeting. 

(3) Within one week after the meeting, tho liquidator shall send to the 
registrar of companies a copy of the account, and shall make a return to him 
of the holding of the meeting and of its date, and if the copy in not Bent or the 
return is not made in accordance with this subsection, the liquidator shall bo 
liable to a fine not exceeding five pounds for every day during which the default 
continues: 

Provided that, if a quorum is not present at the mooting, the liquidator shall, 
in lieu of the return hereinbefore mentioned, make a return that the meeting 
was duly summoned and that no quorum was present thereat, and upon such a 
return being made the provisions of this subsection as to the making of the return 
shall be deemed to have been complied with. 

(4) The registrar on receiving the account and either of the returns herein¬ 
before mentioned shall forthwith register them, and on tho expiration of there 
months from the registration of the return the company shall be deemed to be 
dissolved: 
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Provided that the court may. on the application of the liquidator or ot any 
other person who appears to the court to be interested, make an order deferring 
tlu> date at which the dissolution of the company is to take effect for such time 
an the court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
court under this section is made, within seven days after the making of the 
order, to deliver to the registrar an office copy of the order for registration, 
and if that person fails so to do he shall be liable to a fine not exceeding five 
pounds for every day during which the default continues. 


provlstoni 
applicable to a 
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Meeting of 
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p. 446. 


Provisionft applicable to a Creditors' Voluntary Winding Up. 

237. The provisions contained in the eight sections of this Act next following 
shall apply in relation to a creditors’ voluntary winding up. 

288.—(1) The company nhall cause a meeting of the creditors of the company 
to be summoned for the day, or the day next following the day, on which there 
is to be held the meeting at whioh the resolution for voluntary winding up is 
to be proposed, and shall cause the notices of the said meeting of creditors to 
he sent by post to the creditors simultaneously with the sending of the notices 
of the said meeting of the company. 

(2) The company Bhall cause notice of the meeting of the creditors to he 
advertised once in the Gazette and once at least in two local newspapers 
circulating in the district where the registered office or principal place of business 
of the company is situate. 

(3) The directors of the oompany shall— 

(a) cause a full statement of the position of the company’s affairs together 

with a list of the creditors of the company and the estimated amount 
of their claims to be laid before the meeting of creditors to bo held 
as aforesaid; and 

(b) appoint one of their number to preside at the said meeting. 

( 4 ) It shall be the duty of the director appointed to preside at the meeting 
of creditors to attend the meeting and presido thereat. 

(J5) If the meeting of the company at which the resolution for voluntary 
winding up is to be proposed is adjourned and the resolution is passed at an 
adjourned meeting, any resolution passed at the meeting of the creditors held 
in pursuance of subsection ( 1 ) of this section shall have effort as if it had been 
passed immediately after the passing of the resolution for winding up the 
company. 

(ti) If default is made— 

(a) by the company in complying with subsections ( 1 ) and ( 2 ) of this 

section; 

(b) by the directors of the company in complying with subsection (3) of 

this section; 

(c) by any director of the company in complying with subsection (4) of 

this soction; 

the company, directors or ducctor, as the case may be, shall be liable to a 
fine not exceeding one hundred pounds, and, in the case of default by the 
oompany, every officer of the company who is in default shall be liable to the 
Like penalty. 


Appointment 
of liquidator. 

p.M6. 


239. The creditors and the company at their respective meetings mentioned 
m the last foregoing section of this Act may nominate a person to be liquidator 
for tho purpose of winding up the affairs and distributing the assets of the 
company, and if the creditors and the oompany nominate different jiersons, the 
person nominated by the creditors shall be liquidator, and if no person is 
nominated by the creditors the person, if any, nominated by the oompany shall 
be liquidator: 

Provided that in the case of different persons being nominated any director, 
member, or creditor of the company may, within seven days after the date 
on which the nomination was made by the creditors, apply to the court for an 
order either directing that the person nominated as liquidator by the company 
shall be liquidator instead of or jointly with the person nominated by the creditors. 
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or appointing Rome other perron to be liquidator instead of the person appointed 
by the creditors. 

240*— (!) The creditors at the meeting to be held in pursuance of section 
two hundred and thirty-eight of thin Act or at any subsequent meeting, may, 
if they think fit, appoint a committee of inspection consisting of not more 
than five persons, and if such a committee is appointed the company may, 
either at the meeting at which the resolution foi voluntary winding up is 
passed or at any time subsequently in general meeting, appoint such number 
of persons as they think fit to act as members of the committee not exceeding 
five in number: 

Provided that the creditors may, if they think fit, resolve that all or any 
of the persons so appointed by the company ought not to be members of the 
committee of inspection, and, if the creditors so resolve, the personB mentioned 
in the resolution shall not, unless the court otherwise directs, be qualified to 
act as members of the committee, and on any application to the court under 
this provision the court may, if it thinks fit, appoint other persons to act an 
such members in place of the persons mentioned in the resolution. 

(2) Subject to the provisions of this section and to general rules, the provision 
of sections one hundred and ninety-nine (except subsection (1)) and two hundred 
and one of this Act shall apply with respect to a committee of inspection appointed 
under this section as they apply with respect to a committee of inspection 
appointed in a winding up by the court. 

241. —(1) The committee of inspection, or if there is no such committee 
the creditors, may fix the remuneration to be paid to the liquidator or 
liquidator!. 

(2) On the appointment of a liquidator, all the powers of the directors shall 
coaso, except so far an the committee of inspection, or if there is no such committee, 
the creditors, sanction the continuance thereof. 

242. If a vacancy occurs, by death, resignation or otherwise, in the office 
of a liquidator, other than a liquidator appointed by, or by the direction of, the 
court, the creditors may fill the vacancy. 

243. The provisions of section two hundred and thirty-four of this Act shall 
apply in the eaRe of a creditors’ voluntary winding up as in the case of a members' 
voluntary winding up, with the modification that the powers of the liquidator 
under the sail) seetion shall not be exercised except with the sanction either of 
the court or oi the committee of inspection. 

244. —(1) Iu the event of the winding up continuing for more thau one year, 
the liquidator shall summon a general meeting of the company and a meeting 
of creditors at the end of the first year from the commencement of the winding 
up, and of oach succeeding year, or as soon thereafter as may he convenient, 
and shall lay beiore the meetings an account of his acts and dealings and of the 
conduct of the winding up during the preceding year. 

(2) If the liquidator fails to comply with thiR section lie shall be liable to a 
fine not exceeding ten pounds. 

246.—(1) As soon as the affairs of the company are fully wound up, the 
liquidator shall make up an account of the winihng up, showing how the 
winding up has been conducted and the property of the company has been 
disposed of, and thereupon shall call a general meeting of the company and 
a meeting of the creditors, for the purpose of laying the account before the 
meetings, and giving any explanation thereof. 

(2) Each such meeting shall be called by advertisement m the (Is/otte, 
specifying the time, place, and object thereof, and published one tnonlh a* least 
before the meeting. 

(3) Within one week after the dale of the meetings, or, if the meetings 
are not held on the same date, after the date of the later mooting, the liquidator 
shall send to the registrar of companies a copy of the account, and shall make 
a return to him of the holding of the meetings and of their dates, and if the 
copy is not sent or the return is not made in accordance with thiN subsection the 
liquidator shall be liable to a fine not exceeding fi^e ounds for every dnv dun 
which the default continues: 
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Provided that, If a quorum in not present at either such meeting, the 
liquidator shall, in lieu of the return hereinbefore mentioned, make a return 
that the meeting was duly summoned and that no quorum was present thereat, 
and upon Buch a return bciny made the provisions of this subsootion as to the 
making of the return shall, in rospoot of that meeting, be deemed to have been 
complied with. 

(4) The registrar on receiving the acoount and in respeot of e&oh such meeting 
either of the returns hereinbefore mentioned shall forthwith register them, 
and on the expiration of throe months from the registration thereof the company 
shall be deemed to be dissolved: 

Provided that the court may, on the application of the liquidator or of any 
other person who appears to the court to be interested, make an order deferring 
the date at which the dissolution of the company is to take effeot for such time 
as the court thinks lit. 

(5) It shall be the duty of the person on whose application an order of the 
court under this section is made, within seven days after the making of the 
order, to deliver to the registrar an office oopy of the order for registration, 
and if that person fails so to do ho shall be liable to a fine not exceeding five 
pounds for every day during which the default continues. 

Provisions applicable to every Voluntary Winding Up. 

246. The provisions contained in the nine sections of this Act next following 
Bhall apply to every voluntary winding up whether a membero* or b creditor*' 
winding up. 

247. Subject to the provisions of tins Act as to preferential payments, the 
property of a company shall, on its winding up, be applied in satisfaction ol 
its liabilities pari passu, and, subjoot to such application, shall, unless the 
artiolos otherwise provide, be distributed among the members according to their 
rights and interests in the oompany. 

Powors and 248. —( 1 ) The liquidator may- 

duties of (a) j n y 10 case 0 f a members' voluntary winding up, with the sanction 

liquidator in 0 f an extraordinary resolution of the company, and, in the case of 

voluntary a cieditors' voluntary wimling up, with the sanction of either the 

winding up. court or the committee of inspection, cxorciNo any of the powers 

p. 446. given by paragraphs (d), (e) and (f) of subsection (1) of section 

Amended one hundred and ninety-one of this Act to a liquidator in a winding 

1947, f>. Of.. up by thr court: 

(b) without the sanation, exercise any of the other powers ly this Act given 

to the liquidator m a winding up by the court: 

(c) exercise the power of the court under this Act of settling a list of 

contributones, and the list of contributories shall bo prirnA faoie 
evidence of the liability of the persons named therein to be com 
tributaries: 

(d) exercise the power of the court of making calls: 

(c) summon general meetings of the company for the purpose of obtaining 
the sanclion of the company by special or extraordinary resolution 
or for any other purpose he may think fit. 

(2) The liquidator shall pay the debts of the oompany and shall adjust the 
rights of the contributories among themselves. 

( 3 ) When several liquidators are appointed, any power given by this Act 
may be exercised by snch one or more of them as may be determined at the time 
of their appointment, or, in default of suoh determination, by any number not 
lea 1 * than two. 

Power of court 249.—(1) If from any cause whatever there is no liquidator aoting, the oourt 

remove'"iquldi- ,nftv a I’P oint a Ut t ui,Ut<,r ' 

tor in voluntary ( 2 ) The oourt may, on cause shown, remove a liquidator and appoint another 
liquidator. 

p< 466. 
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260. —(1) The liquidator shall, withmf twenty -on e]/owrf«*n days after his Appoint¬ 
ment in tke Gazette avd deliver to the registrar of companies for registration 

a notice of his appointment in the form prescribed by the Boaid o t Trade. 

(2) If the liquidator fails to comply with tho requirements of this section he 
shall be liable to a fine not exceeding five pounds for every day during which 
the default continues. 

261. —( 1 ) Any arrangement entered into between a company about to be, 
or in the course of being, wound up and its creditors shall, Bubjoct to the right 
of Appeal under this section, be binding on the company if sanctioned by an 
extraordinary resolution, and on the creditors if acceded to by three-fourths in 
number and value of the creditors. 

(2) Any creditor or contnbul ory may, within three weeks from the completion 
of the arrangement, appeal to the court against it, and the oourt may thereupon, 
as it thinks just, amend, vary, or confirm the arrangement. 

252. —(l) The liquidator or any contributory or oreditor may apply to the 
court to determine any question arising in the winding up of a company, or to 
exercise, as respects the enforcing of calls, or any other matter, all or any of 
the powers which the court might exercise if the oompany were being wound up 
by the court. 

( 2 ) The court, if satisfied that the determination of the question or the 
required exercise of power will be just and beneficial, may accede wholly or 
partially to the application on such terms and conditions as it thinks fit, or may 
make such other order on the application as it thinks just. 

253. —(1) If tho court, on the application of tho liquidator m the winding up 
of d company registered ill Scotland, so direct*, no aition or proceeding ahal! 
be proceeded with or commenced against the company except by l»‘ave of the 
court, ami subject to such terms as the court may impose. 

( 2 ) Nothing in this section shall be taken to affe<t the p:actice or powers of 
the court as existing immediately before the commencement of this Act with 
respect to the staying of proceedings against n company registered in England 
and in course of being wound up 

254. All coHts, charges, and c*|>cnscs properly incurred in the winding up, 
ineludmg the remuneration of the liquidator, shall be payable out of the assets 
of the company in priority to all other claims. 

255. Tho winding up of a company shall not bar tho right of any ereditoi or 
contributory to have it wound up by tilt court, but m the caw of an application 
by a contributory, the court must be satisfied that the rights ol the contributories 
will be prejudiced by a voluntary winding up. 

(iv) Winding Up subject to brPEnvihioN of Coort. 

256. When a company has passed a resolution lor voJuutaiy winding up, the 
oourt may make an order that the \oluntary winding up shall continue but 
subject to such supervision uf the court, and with such liberty lor creditors, 
ountnbutories, or others to apply to tho oourt, and generally on such terms and 
conditions as the court thinks just. 

257. A petition for the continuance of a voluntary winding up subject to the 
supervision of the oourt shall, for the purpose of giving jurisdiction to the oourt 
over actions, be deemed to be a petition lor winding up by the court. 

258. A winding up subject to the suj>ei vision of the court shall, for the purpoacs 
of sections one hundred and seventy-three and one hundred and seventy-four 
of this Act, be deemed to be a winding uj) by the court. 

250.—(1) Where an order lb made for a winding up subject to supervision 
the court may by that or any subsequent order appoint an additional liquidator. 

(2) A liquidator appointed by the couit under this section shall have the 
same powers, be subject to the same obligations, and in all respects stand in 
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the same position as if be had been duly Appointed in aooordanoe with the 
provisions of this Act with respect to the appointment of liquidators in a 
voluntary winding up. 

(3) The court may remove any liquidator so appointed by the court or any 
liquidator continued under the supervision order and fill any vacancy occasioned 
by the removal, or by death or resignation. 

280.—*(1) TO ere an order is mode for a winding up subject to supervision, 
the 1 iquidator may, subject to any restrictions imposed by the court, exercise 
all his powers, without the sanction or intervention of the court, in the same 
manner as if the company were being wound up altogether voluntarily: 

Provided that the powers specified in paragraphs (d), (e) and (f) or 

subsection (1) of section one hundred and niuety-one of this Act Bhall not be 

exercised by the liquidator except with the sanction of the court or, in a case 
where before the order the winding up was a creditor’s voluntaiy winding up, 
with the sanction of either the court or the committee of inspection. 

(2) A winding up subject to the supervision of the court is not a winding 
up by the court for the purpose of the provisions of this Aet whioh are set 

out in the Ninth Schedule to this Act, but, Bubject as aforesaid, an order for 

a winding up subject to supervision shall for all purposes be deemed to be an 
order for winding up by the court: 

Provided that where the order for winding up subject to supervision was 
made in relation to a creditor’s voluntary winding up in which a committee of 
inspection hail been appointed, the order shall be deemed to be an older for 
winding up by the court for the purpose of section one hundred and ninety-nine 
(except subsection (1) thereof) and section two hundred and one of thiB Act, 
except in so far an the operation of those sections is excluded in a voluntary 
winding up by goncral rules. 
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(v) Provisions applicable to every Mode op Winding Up. 

Proof and Hanking of Claims. 

281. In every winding up (subject in the case of insolvent companies to the 
application in accordance with the provisions of this Act of the law of bankruptcy) 
all debtB payable on a contingency, and all claims against the oompany, present 
or future, certain or contingent, asceitamed or sounding only in damages, 
shall be admissible to proof Against the company, a just estimate being made, 
so far as possible, of the value of such debts or claims as may be subject to any 
contingency or sound only in damages, or for some other reason do not hear a 
certain value. 

282. In the winding up of an insolvent company registered in England the 
same rules shall prevail and be observed with regard to the respective rights of 
secured and unsecured creditors and to debts provable and to the valuation of 
annuities And future and contingent liabilities as are in force for the time being 
under the law of bankruptcy in England with respect to the estates of persons 
adjudged bankrupt, and all person who in any such case would be entitled to 
prove for and receive dividends out of the assets of the company may come in 
under the winding up, and make such claims against the company as they 
respectively are entitled to by virtue of this section. 

268. In the winding up of a company registered in Sootland, the following 
provisions of the Bankruptcy (Scotland) Aet, 1913, that is to say, 

(a) the provisions of sections forty-five to Bixty-two regarding voting and 

ranking for payment of dividends; 

(b) sections ninety-six and one hundred and five, which respectively relate 

to the reckoning of majorities and to the interruption of prescription; 
shall ho tar as is consistent with this Act apply in like manner as they apply 
in the sequestration of a bankrupt’s estate, with the substitution of references to 
winding up for references to sequestration, of references to the court foi 
references to the sheriff, of references to the liquidator for references to the 
trustee, and of references to the company for references to the bankrupt and 
with any other necessary modifications. 
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864. ••()) In a winding up there shall be paid in priority to all other debts— Preferential 

(a) Ml parochial or other local rates due from the company at the relevant payments. 

date, and having become due and payable within twelve months next „ 43 $, 
before that date, and all assessed taxes, land tax, property or income j 

tax assessed on the company up to the fifth day of April next before ltU7 ij, 
that date, and not exceeding in the whole one year’s assessment; * 

(b) All wages or salary (whether or not earned wholly or in part by way 

of commission) of any clerk or servant in respect of services rendered 
to the company during four months next before the relevant date, 
not exceeding two hundred pounds; 

(c) All wages of any workman or labourer not exceeding two^ hundred 

pounds, whether payable for time 01 for piece work, in respect of 
services rendered to the company during four months next before the 
relevant date: 

Provided that where any labourer in husbandry has entered into 
a contract for the payment of a jiortion of his wages in a lump auui 
at the end of the year of hiring, he shall have priority in respect of 
the whole of such Hum, or a part thereof, as the court may decide to 
be due under the contract, proportionate to the time of service up 
to the relevant date; 

(d) Unless the company is being wound up voluntarily merely for the 

purposes of reconstruction or of amalgamation with another company, 

or unless the company haB at the commencement of the winding up 

under such a contract with insurers as is mentioned in section seven 

of the Workmen’s Compensation Act, 1925, rights capable of being loft Ifi 

transferred to and vested in the workman, all amounts due in respect Geo. 5, c. 84. 

of any compensation or liability for compensation under the said 

Act accrued before the relevant date; 

(c) Unless the company is being wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another company, 
all amounts due in respect of contributions payable during the twelve 
months next before the relevant date by the company as the employer 
of any persons under either— 

(i) the National Health Insurance Acts, 1924 to 1928; or M ft 15 Geo. ft, 

(ii) the Widows', Orphans’ and Old Age Contributory Pensions Act, 3 j}i _ 

1 nor. ■ A . ft w v®o. u, 

1926, or ^ jj a, ltf. 

(iii) the Unemployment Insurance Acts, 1920 to 1929. (j e0j 8i 

(2) Where any compensation under the Workmen’s Compensation Act, 1925, <% 70 , a. 10. * 

is a weekly payment, the amount due in respect thereof shall, for the purposes 10 ft 11 Geo. ft, 

of paragraph (d) of subsection (1) of this Beotaon, be taken to be the amount J ■* 

of the lump sum for which the weekly payment could, if redeemable, be £ 30( 8ch ’ 

redeemed if the employer made an application for that purpose uuder the said Act. Sch 

(3) Where any payment on account of wages or salary has been mado to any 
clerk, servant, workman or labourer in the employment of a company out of 
money advanced by some person for that purpose, that person shall in a winding 
up have a right of priority in respect of the money so advanced and paid up 
to the amount by which the sum in resppet of which that clerk, servant, workman 
or labourer would have been entitled to priority in the winding up has been 
diminished by reason of the payment having been made. 

(4) The foregoing debts shall— 

(a) Hank equally among themselves and be paid in full, unless the assets 

are insufficient to meet them, in which case they shall abate in equal 
proportions; and 

(b) In the ease of a company registered in England, so far as the assets of 

the company available for payment of general creditors are insufficient 
to meet them, have priority over the claims of holders of debentures 
under any floating charge created by the company, and be paid 
aecordinglv out of any property comprised in or subject to that 
charge. 

(5) Subject to the retention of huoh sums as may be necessary for the costs 
and expenses of the winding up, the foregoing dcbis shall be discharged 
forthwith so far as the assets are sufficient to meot them, and in the case of the 
debts to which priority is given by paragraph ( 0 ) of subsection ( 1 ) of this section 
formal proof thereof shall not be requiied except in so far as is otherwise 
provided by general rules. 
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(6) In the event of a landlord or other person distraining or having distrained 
on any goods or effects of the company within three months next before the 
date of a winding-up order, the debts to whioh priority is given by this section 
Khali be a first charge on the goods or effects so distrained on, or the proceeds 
of the sale thereof: 

Provided that in respect of any money paid under any such charge the landlord 
or other person shall have the same rights of priority as the person to whom the 
payment is made. 

(7) In this section the expression 11 the. relevant date 

(ft) in the case of a company ordered to be wound up compulsorily means — 

(i) the date of the appointment (or first appointment) of a provisional 
liquidator, or 

(ii) if no such appointment was made, the date of the. winding up order; 
wriest in either case, the company had commenced to be wound up 
voluntarily before, that date; and 

(b) in any case where the foregoing paragraph does not apply , means the date of 
the pas8tng of the resolution for the winding up of the company . 

Effect of Winding Up on antecedent and other Transactions. 

285. —(1) Any conveyance, mortgage, delivery of goodB, payment, execution, 
or other act relating to property which would, Lf made or done by or againBt an 
individual, be deemed in his bankruptcy a fraudulent preference, shall, if made 
or done by or against, a compnny, be deemed, in the event of its being wound up, 
a fraudulent preference of its creditors, and be invalid accordingly. 

(2) For the purposes of this section the commencement of the winding up 
shall be deemed to correspond with the presentation of the bankruptcy petition 
in the case of an individual 

(3) Any conveyance or assignment by a company of all its property to trustees 
for the benefit of all its creditors shall be void to all intents. 

(4) In the application to Scotland of this section the expression “ fraudulent 
preference " includes any alienation or preference whioh is voidable by statute 
or at common law on the ground of insolvency or notour bankruptcy, and the 
expression " bankruptcy petition " means petition for sequestration. 

286. Where a company is being wound up, a floating charge in the undertaking 
or property of the company created within [twelve] months of the commencement 
of the winding up shall, unless it is proved that the company immediately 
after the creation of the charge was solvent, be invalid, except to the amount 
of any cash paid to the oompany at the time of or subsequently to the creation 
of, and in consideration for, the charge, together with interest on that amount 
at the rate of five per cent, per annum. 

287. —(1) Where any part of the property of a company which is being 
wound up consists of land of any tenure burdoned with onerous covenants, of 
shares or stock in companies, of unprofitable oontrarts, or of any other property 
that is unsaleable, or not readily saleable, by reason of its binding the possessor 
thereof to the performance of any onerous act, or to the payment of any sum 
of money, the liquidator of the company, notwithstanding that he has 
endeavoured to sell or has taken possession of the property, or exorcised any 
set of ownership in relation thereto, muy, with tho leave of the court and subject 
to tho provisions of this section, by writing signed by him, at any time within 
twelve months after the commencement of the winding up or such extended 
period as may be allowed by the court, disclaim the property: 

Provided that, whore any Buch property has not oome to the knowledge ol 
tho liquidator within one month after the commencement of the winding up, 
tho power under this section of disclaiming the property may be exercised at 
any time within twelve months after he has become aware thereof or such 
extended period as may bo allowed by the court. 

(2) The disclaimer shall operate to determine, as from the date of disclaimei. 
the rights, interest, and liabilities of the oompany, and the property of the 
company, in or in respect of the property disclaimed, but shall not, except so 
far as is necessary for the purpose of releasing the company and the property 
of the oompany from liability, affect the rights or liabilities of any other person. 

(8) The court, before or on granting leave to disclaim, may require suoh 
notices to be given to persons interested, and impose suoh terms as a condition 
of granting leave, and make suoh other order in the matter as the ooart thinks 
just. 
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(1) The liquidator shall not be entitled to disclaim any property nnder this 
action in any ease where an application in writing has been made to him by 
auy persons interested in the property requiring him to decide whether ho will 
or will not disclaim, and the liquidator has not, within a period of twenty-eight 
days after the receipt of the application or snob further period as may be 
allowed by the court, given notice to the applioant that he intends to apply to 
the court for leave to disclaim, and, in the case of a contract, if the liquidator, 
after such an application as aforesaid, does not within the said period or further 
period, disclaim the contract, the company shall be deemed to have adopted it. 

(f>) The court may, on the application of any person who is, as against the 
liquidator, entitled to the benefit or subject to the burden of a contract made 
with the oompany, make an order rescinding the contract on such terms as to 
payment by or to either party of damages for the non-performance of the 
contract, or otherwise as the oourt thinks just, and any damages payable under 
the order to any such parson may be proved by him as a debt in the winding up. 

(0) The oourt may, on an application by any person who either claims any 
interest in any disclaimed property or is under any liability not discharged b\ 
this Act in respect of any disclaimed property and on hearing any such persons 
as it thinks fit, make an order for the vesting of the property in or the delivery 
of tho property to any persons entitled thereto, or to whom it may seem just 
that the property should ho delivered by way of compensation for such liability 
as aforesaid, or a trustee for huu, and on such torms as the court thinks just, 
and on any such vesting order being made, the properly comprised therein shall 
vest accordingly in the person therein named in that behalf without any conveyance 
or assignment for the purpose: 

Provided that, whore the property disclaimed is of a leasehold nature, the 
court shall not make u vesting onici in favour of any person claiming under the 
company, whether as under-lessee or hb mortgagee by demise, including a chargee 
by way of legal mortgage, exropt upon the terras of making that person— 

subject to the same liabilities and obligations as those to which the 
company was subject under the lease in respect of the property at the 
commencement of the winding-up; or 

(b) it tho court thinks tit, subject only to the same liabilities and obligations 
as if the lease had been assigned to that person at Lhat date; 
and in cither event (if the case so requires) as if the lease had comprised only 
the property comprised in the vesting order, and any mortgagee or under-lessee 
declining to accept n vesting order upon such terms shall be oxcluded from all 
interest in and security upon the property, and, if there is no person claiming 
under the company who is willing to aooept an order upon such terms, the 
court shall have power to vest the oHtnte and interest of the company in the 
propeity in any person liable either personally or in a representative ohuiacter, 
and either alone or jointly with the company to perform the lessees covenants 
in the lease, freed and discharge! from all estates, incumbrances ami interests 
created therein by the company. 

(7) Any person injured hv the operation of a disclaimer under this soction 
shall bo deemed to be a creditor of the company to the amount of the injury, 
and may accordingly prove the amount as a debt in tho winding up. 

(8) This section shall not apply in the case of a winding up in Scotland. 

268.—(I) Where a creditor has issuer! execution against the goods or lands 
of a company or has attached any debt due to the company, and the company 
is subsequently wound up, ho shall not be entitled to retain the benefit of the 
execution or attachment against the liquidator in the winding up of the oompany 
unless he has completed the execution or attachment before the eoinmencemcn 


of the winding up: 

Provided that- - „ , , „ , t 

(a) where any creditor has bad notice of a meeting having been called at 

which a resolution for voluntary winding-up is to be proposed, the 
date on which the creditor so had notice shall for tho purpose* of 
the foregoing provision be substituted for the date of the commencement 
of the winding up; and , , . 

(b) a person who purchases in good faith under a sale by the sheriff any 
' ' goods of a oompany on which an elocution has been levied shall in 

all oases acquire a good title to them against the liquidator. 
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(2) For the purposes of this section, an execution against goods shall be taken 
to be completed by seizure and sale, and an attachment of a debt shaJl be deenypd 
to be completed by reoeipt of the debt, and an exeoution against land shall be 
deemed to be completed by seizure and, in the case of an equitable interest, by 
the appointment of a receiver. 

(3) In this section the expression “ goods " includes all ohattels personal, and 
the expression 11 sheriff ” includes any offioer charged with the exeoution of a 
writ or other process. 

(4) This section shall not apply in the case of a winding up in Sootland. 

209. -*(1) Where any goods of a company are taken in execution and before 
the sale thereof or the completion of the exeoution by the reoeipt or reoovery 
of the full amount of the levy, notice is served on the sheriff that a provisional 
liquidator has been appointed or that a winding-up order has been made or that 
a resolution for voluntary winding up has been passed, the sheriff shall, on being 
so required, deliver the goods and any money seized or received in part satisfaction 
of the execution to the liquidator, but the ousts of the execution shall bo a first 
charge on the goods or money so delivered, and the liquidator may sell the goods, 
or a sufficient part thereof, for the purpose of satisfying that charge. 

(2) Whore under an execution in respeot of a judgment for a sum exceeding 
twenty pounds the goods of a company arc sold or money is paid in order to 
avoid sale, the sheriff shall deduct the costs of the execution from the proceeds 
of the sale or the money paid and retain the balance for fourteen days, and if 
within that time notice is served on him of a petition for the winding up of the 
company having been presented or of a meeting having been called at which 
there is to be proposed a resolution for the voluntary winding up of the company 
and an order ia made or a resolution is passed, as the case may be, for the 
winding up of the company, the sheriff shall pay the balance to the liquidator, 
who shall be entitled to retain it as against the execution creditor. 

(3) In this section the expression “goods” includes all chattels personal, and 
the expression “ sheriff " includes any officer charged with the execution of a 
writ or other process. 

(4) This seotion shall not apply in the case of a winding up in Scotland. 

270.—(1) In the winding up of a company registered in Scotland, the 
following provisions shall have effect: •- 

(a) the winding up shall, as at the date of the commencement thereof, be 

equivalent to an arrestment in execution and decree of furthcoming, 
and to an executed or completed poinding, and no arrestment or 
poinding of the funds or effects of tho company exocuLed on oi after 
the sixtieth day prior to that date shall be effectual, and those funds 
or effects or the proceeds of those effeots if sold shall be mode furthcoming 
to the liquidator: 

Provided that any arrester or poinder before that date, who is thus 
deprived of tho benefit of his diligence shall have preference out of 
those funds or effeots for the expense bona fide incurred by him in such 
diligence: 

(b) The winding up shall, as at the date aforesaid, be equivalent to a decree 

of adjudication of the heritable estates of the company for payment 
of the whole debts of the company, principal and interest, accumulated 
at the said date, subject to such preferable heritable rights and securities 
as existed at the said date and are valid and unchallengeable, and the 
right to poind the ground hereinafter provided: 

(c) Tho provisions of sections one hundred and eight to one hundred and 

thirteen and of section one hundred and sixteen of the Bankruptcy 
(Scotland) Act, 1913, shall, so far as is consistent trith this Act, apply 
to the realisation of heritable estates affected by such heritable rights 
and securities as aforesaid; and for the purposes of this Act the words 
“ sequestration ” and “ trustee ” occurring in thoso sections shall mean 
respectively “ winding up ” and “ liquidator and the expression 11 the 
Lord Ordinary or the court ” shall mean “ the oourt ” as defined by this 
Act with respect to Scotland: 

(d) No poinding of the ground which has not been carried into execution by 

sale of the effects sixty days before the date aforesaid shall, except to 
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the extent hereinafter provided, be available in any question with the 
liquidator: 

Provided that no creditor who holds a security over the heritable 
estate preferable to the right of the liquidator shall be prevented from 
executing a poinding of the ground after the date aforesaid, but that 
poinding shall in competition with the liquidator be available only for 
the interest on the debt for the current half-yearly term, and for the 
airean of interest for one year immediately before the commencement 
of that term. 

(2) The provisions of this section shall, so far ah relates to any estate or 
effects of the oomp&ny situate in Scotland, apply m the case of a company 
registered in England as it applies in the case of a ronipany registered in 
Scotland. 


Offences antecedent to or in com fie of Winding tip. 

271,—(1) 11 any person, being a past or present [director, manager or other] 
officer of a company wInch at the time of the commission of the alleged offence 
iB being wound up, whether by or under the supu vision of the court or voluntarily, 
or is subsequently ordered to be wound np by the court or subsequently passes a 
resolution for voluntary winding un¬ 
fa) docs not to the best of Iun knowledge and belief fully and truly discover 
to the liquidator all the property, real and personal, of the company, 
and how and to whom and for what consideration and when the 
company disposed of anv part thereof, except such part as has been 
diRposod of in the ordinary way of the business of the company; or 

(b) does not deliver up to the liquidator, or as he directs, all such part of 

the real and personal property of the compaiu as is in his custody or 
under his control, ami which he is required by law to deliver up; or 

(c) does not deliver up to the liquidator, or as lie directs, nil books and papers 

in his custody or under his control belonging to the company and which 
he is required by law to deliver up; or 

(d) within twelve months next before the commencement nt me winding up 

or at any time thereafter conceals any part of the property of the 
company to the value of ten pounds or upwards, or conceals anv debt 
due to or from the company; or 

(e) within twelve months next before the commencement of the winding up 

or a< any time thereafter fraudulently removes anv part of the property 
of the company to the value of ten pounds or upwards; or 

(f) makes any material omission in any statement relating to the affairs of 

the company; or 

(g) knowing or believing that a false debt hRR been proved by anv person 

under the winding up, fails for the period of n month to inform the 
liquidator thereof; or 

(h) after the commencement of the winding up prevents the production of 

any book or paper affecting or relating to the property or affairs of the 
oompanv; or 

(i) within twelve months next before the commencement of Urn winding up 

or at any time thereafter, conceals, destroys, mutilates, or falsifies, or 
is privy to the concealment, destruction, mutilation, or falsification of, 
any hook or paper affecting or relating to the property or affairs of the 
company; or 

(j) within twelve months next before the commencement of the winding up 

or at any time thereafter makes or is prry to the making of any false 
entry in any book or paper affecting or relating to the property or 
affairs of the company; or 

(k) within twelve months next before the commencement of the winding up 

or at any time thereafter fraudulently parts with, alters, or makes any 
omission in, or is privy to the fraudulent parting with, altering, or 
making any omission in, any document affecting or relating to the 
property or affairs of the company; or 

t|) after the commencement of the winding up or at any meeting of the 
creditors of the company within twelve months next before the com¬ 
mencement of the winding up attempts to scoount for any part of the 
property of the company by fictitious losses or expenses; or 
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fm) lias within twelve months next before the commencement of the winding 
up or at any time thereafter, by any false representation or other fraud, 
obtained any property for or on behalf of the company on credit which 
the company does not subsequently pay for; or 

(ii) within twelve months next before the commencement of the winding up 
or at any time thereafter, under the false pretence that the company is 
oarrying on its business, obtains on credit, for or on behalf of the 
company, any property which the company does not subsequently pay 
for; or 

(n) within twelve months next before the commencement of the winding up 
or ut any time thereafter pawns, pledges, or disposes of any property 
of the company which has been obtained on credit and has not been 
paid for, unless such pawning, pledging, or disposing is in the ordinary 
way of the business of the company; or 

(p) is guilty of any false representation or other fraud for the purpose of 
obtaining the consent of the creditors of the company or any of them 
to an agreement with reference to the affaire of the company or to the 
winding up; 

he shall be guilty of a misdemeanour and shall, in the case of the offences mentioned 
respectively in paragraphs (m), (n) and (o) of this subsection, be liable on con* 
viotion on indictment to penal servitude for a term not exceeding live yoars, or 
on summary conviction to imprisonment for a term not oxooeding twelve months, 
and in the case of any other offence shall be liable on conviotion on indictment 
to imprisonment for a term not exceeding two years, or on summary conviction to 
imprisonment for a term not exceeding twelve months: 

Provided that it shall be a good defence to a charge under any of para¬ 
graphs (a), (b), (o), (d), (f), (n) and (o), if the accused proves that he had no 
intent to defraud, and to a charge under any of paragraphs (h), (i) and (j), if he 
proves that he had no intent to conceal the state of affairs of the company or to 
dofpftt the law. 

(2) Wliero any person pawns, pledges or disposes of any property in circum¬ 
stances which Amount to a misdemeanour under paragraph (o) of subsectiou (I) 
of this section, every person who takes in pawn or pledge or otherwise reoeivep 
tho property knowing it to be pawned, pledged, or disposed of in such circum¬ 
stances as aforesaid shall be guilty of a misdemeanour, and on coin iction thereof 
liable - 

(a) in England to bo punished in the same wav as if lie had received the 

property knowing it to have been obtained in circumstances amounting 
to a misdemeanour; 

(b) in Scotland on conviction on indiotmonl to penal servitude for a period 

not exceeding seven years, or on summary comictiun to imprisonment 
for a term not exceeding six months or to a fine not exceeding one hundred 
pounds, or to both such imprisonment and tine. 

(3) For the purposes of this section, the expression officer eliull include 
any person in accordance with whose directions or instructions the directors 
of a company have been aocustomed to act. 

272. If any [director, manager or other | officer, or contributory of any compuny 
boing wound up destroys, mutilates, alters, or falsities any books, papers, or 
securities, or makes or is privy to the making r>f any false or fraudulent entry 
in any register, hook of account, or document belonging to the company with 
intent to defraud or deceive any person, he shall be guilty of a misdemeanour, 
and bo liable to imprisonment for any term not exceeding two yearn, with or 
without hard labour. 

273. If any person, being at the time of tho commission of the alleged offence 
a [director, manager or other) officer of a company which is subsequently ordered 
to be wound lip by the court or subsequently passes a resolution for voluntary 
winding up— 

(a) has by false pretences or by means of any other fraud induced any person 

to give credit to the company; 

(b) witli intent to defraud creditors of the company, has made or caused to 

lie marie any gift or transfer of or charge on. or has caused or connived 
at the levying of any execution against the property of the company; 
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k) Mth intent to defraud oreditoi* of the company, has concealed or removed 
any part of the property of the company since or within two months 
before the data of any unsatutftad judgment or order foi payment of 
money obtained against the company, 

hi shall be guilty of a mindemoanour and sh II lie liable on amviotion on 
indictment to lmprisonimnt for a term nol cm ceding two ytais oi on summary 
conviction to imprisonment fen i term not exoee ding t ulvo moot lie 

274. -(1) H vheit a umipam in Mound up it is shown that piupu books Liability 
oi account urn nol kept In tht lomptiny thmughout the period nt two years w hem proper 
munedintih pn i filing the < (minima nun I of the w iiirimi, up «t tb pi nml hr ium n accounts 
MCM potation of thi umijnny and thi tom mnnmnt of tht wituhnq «p, ukuhtwr not kept 
ih the xkerrttt uny offnei it ho i# in default Hhall unless lie showN that lie acted p ggg 
honestly (tntl that m thi uicuinstaiias m wliuh the busmtss ot tlu eonipany wow ” * 

earned on the default was excusable be liable on umwction on indutment to Amended 
impnnonmint lord turn not e&ualmg one van or on suminarv (omiition to 1947, M, 10L 
lmpiisonment for ,i ruin not txueding si\ months 195, and Gib 

(2) For the piuposts of this section, pi ope bookie ot iu >unt shill lit denned ^bed 
not to hive been kipt in the cist ot any eonipuny li then hair not beiu kept 
Mieh books oi aaounts is «< massary to exhibit mcl cxplim tlu tiunsacftions 
mil fiiidiitial p( sition of tin ti uli oi business of tlu compam including hook* 
containing intius liom <la\ to day in huthuent detail of ill t i*»h iaci\ed md 
euwh T>aul and wlme thi truth oi Ihisiiuns has imolvcd rh dings hi goods, 
statements cl th< mnuil *1 akl (kings mi (ixapt in tlu i im ot goods sold bv 
wsy of oiehiaiy ii tml tndc i of ill goods sold md puidiusal shewing tlu 
goods md tlu him is md tin t He i flu mo! in utfuiuit detail to mnblr th ■*< nods 
ind tlu “i him t nulsclhi t o iduitilud 


275 , 1 ) It in tlu annsi 1 tlu winding up of a company it app u tint Kewponw 

my bisuuhs <1 tlu << upuiy his ban c uricil on with intern to lUfumd ualitnr* biUtj of 
of tlu comp my or aalitois ol my othu pcinem or for any fiAiululuit purpoae ilirootois 
tin amit on tlu inphuition of tlu olluial muimi oi tlu liquidity i my foi frtudii 
credit oi oi amtulmton ot the company mux, it it thinks piopci so to do lent trading 
dn far* that any persons whi wire knowingly pmtn to the tarrying on ot tlu tJ 43^ 
buHiiuHH in mnun i «itori said shall b< pnsonally uepoiiMbb, without un li miration 
of lability toi ill 01 my iltlu debts 01 otlui liabilities of tlu eoiiijuiiy is l hi ,J n 

auul tnay ducct ' s 

(21 \\hcic 1 he couit makes any udi dalm ition 11 nny gne such lurllui Worefam 
dmetiuns is it thinks pi open lot thi purpose oi giving (tie t to that di riant Ion, 11 
und in pirtiiuln rnny rinki piovision foi making thi lability ol any such fHalod, tU-47, 
person imdri the decimation 1 dtngi on my debt ei obligation due fiom thi Mh Sthen 
aimpinv to him 01 on my noitgige 01 ihaigi or my intciiht m any moitguge 
or chuge 011 im issets ol the company held by ot ve stecl 111 him, 01 any company 
<»t person on his hiluili, 01 any person doming is asmgnic horn 01 through thr 
person hid t a einy compel u/ or p mow ejrtintf on hi b half and iua\ fiom tune to timi 
make such luitlur oidu iu may bL ncuiasui} fui the pi 11 pose of intoning any 
charge imposed undei this hubseetion 

For thi purpose of this Rubseition thi expression assignee included any 
person t»j whom or in whose fa\out, by the ihiocti ms oi tlu p non habU, tlio ikbt, 
obligation, mortgage 01 charge wuh uiuted, is uid 01 tiuiskrred 01 tht interest 
treated, blit does not mdudi in assignet lot valuable amiule ration (not in< biding 
(Oneidtration hv wav ol raamagi f given 111 good filth anel without notice of any 
of tht mittus on tin ground ol whu h tlu de dilation 1 made 

(3) Where any husineNs of 11 eompany a (aim(I on with Midi intent 01 tor 
sue h pm pose, is is iru nti me d in nb«e i lum (1) ol this sation 1 \u\ jut son win wan 
knowingly 1 party toi he e oiying m ol tlu business m naumi iloresiul nIvuU Im 
liable on eonvution on indie tnuiit to impilsonnuut toi a turn not exeeidmg one 
year 

[(4) Tin court nay, 111 the cam of any person in resect of whom a dodaratum 
has been made under subsection (1) of this flection, ot who has biui lonvnted 
of an offein0 under subsatiou (J) of this see*tion, older that that ptiaon shall 
not, without the have of the rourt, be a direetoi of or m any way, whether directly 
or indueelly, be conjoined 111 ot take part in tlio muwgemont of a amipany, foi 
Hueh pcaeid, not cxetewling hvt viais h >m the dite ot the didaiation e>i of the 
conviction, as the coho may be as nav be qw eilicd in tlio order, and it any person 
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acts in contravention of an order mode under this subsection he shall, in respect 
of each offence, be liable on conviction on indictment to imprisonment for a 
term not exoeding two years, or on summary oonvietion to imprisonment for 
a term not exceeding six months or to a fine not exceeding five hundred pounds, 
or to both such imprisonment and fine. 

In this subsection the expression “ the court " in relation to the making of 
an order, means the court by whioh the declaration was made or the court 
before which the person was convicted, as the case may be, and in relation to 
the granting of leave means any court having jurisdiction to wind up the 
company. 

(5) For the purposes of this section, the expression 11 director" shall include 
any person in accordance with whose directions or instrnotions the directors of 
a company have been accustomed to act]. 

(6) The provisions of this section shall have effect notwithstanding that the 
person concerned may bo criminally liable in respect of the matters on the 
ground of which the declaration is to he made, and where the declaration under 
subsection (1) of thiB section is made in the case of a winding up in England, 
the declaration shall be deemed to be a final judgment within the meaning of 
paragraph (g) of subsection (J) of section one of the Bankruptcy Act, 1914. 

(7) [Jt shall be the duty of the official receiver or of the liquidator to appear 
on the hoaring of an application for leave under subsection (4) of this section, 
andj on the hearing of an application under [that subsection or under] sub¬ 
section (1) of this section the official receiver or the liquidator, as the case may 
be, may himself give evidence or call witnesses. 

The words in brackets are repealed except as to applications made before the repeal. 

1947 . m Schedule. 

276. —(1) If in the course of winding up a company it appears that any 
person who has taken part in the formation or promotion of the company, or 
any past or present director, manager, or liquidator, or any officer of the 
oompany, has misapplied or retained or become liable or necountable for any 
monoy or property of the company, or been guilty of any misfeasance or breach, 
of trust in relation to tho company, the court may, on the application of the 
official receiver, or of the liquidator, or of any creditor or contributory, examine 
into tho couduct of tho promoter, director, manager, liquidator, or officer, and 
compel him to repay or restore the money or property or any part thereof 
respectively with interest at Buoh rate as the court thinks just, or to contribute 
such sum to the assets of the oompany by way of compensation in respect of 
the misapplication, retainer, misfeasance, or breach of trust as the court thinks 
just. 

(2) The provisions of this section shall have effect notwithstanding that the 
offence is one for which the offender may be criminally liable. 

(3) Whero in the case of a winding up in England an order for payment of 
money is made under this section, the order shall be deemed to be a final judgment 
within the meaning of paragraph (g) of subsection (1) of section one of the 
Bankruptcy Act, 1914. 

277. —(1) If it appears to the court in the course of a winding up by, or 
subject to the supervision of, the court that any past or present [director, 
manager or other] officer, or any member, of the company haB been guilty of 
any offence in relation to the company for which ho is criminally liable, the 
court may, either on the application of any person interested in the winding up 
or of its own motion, direct tho liquidator - 

(a) iri the case of a winding up in England [cither himself to prosecute the 

offender or] to refer the matter to the Director of Public Piosccutions; 

(b) in the case of a winding up in Scotland to refer thp matter to the Lord 

Advocate. 

(2) If it appeals to the liquidator in tho course of a Voluntary winding up 
that any past or present [director, manager or other] officer, or any member, of 
the company has been guilty of any offence in relation to the company for which 
he is criminally liable, ho shall forthwith report the matter, in the case of a 
Winding up in England, to the Director of Public Prosonitions, and, in the ease 
of a winding up in Scotland, to the Uud Advocate, and shall furnish to the 
Director or land Advocate, as the ease may be, such information and give to 
him such access to and facilities for insjieelirig and taking copies of any docu¬ 
ments, being information or documents in the possession or under the control 
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of the liquidator and relating to the matter in question, as they respectively may 
require. 

(3) Where any report is made under the last foregoing subsection to the 
Director of Ihiblic Prosecutions or Lord Advocate, lie may, if he thinks fit, 
refer the matter to the Board of Trade for further enquiry, and the Board shall 
thereupon investigate the mailer and may if they think it expedient, apply to 
the court for an order conferring on the Board o> any person designated by 
the Board for the purpose with respect to the company concerned all suoh powers 
of investigating the affairs of the com]-any as are provided by this Act in the oaee 
of a winding up by the court. 

(4) flf on any report to the Director of Public Proeeuthwia under sub¬ 
section (2) of this section it apjiears to lam that the case is not one in which 
proceedings ought to be taken by him, lie shall inform the liquidator accordingly, 
and thereupon, subject to the previous sanction of the court, the liquidator may 
himself take proc endings against the offender J. 

(6) If it appears to the court in the couisr of a voluntary winding up that 
any past or present [director, manager or other] officer, or any membei, of the 
company has been guilty as aforesaid, and tlint no report with respect to the 
matter has been made by the liquidator to the Director of Public Prosecutions 
or the Lord Advocate under subsection (2) of this section, the court may, on 
the application of any person interested in the winding up or of its own motion, 
direct the liquidator to make suoh a report, and on n report being made accordingly 
the provisions of this section shall have effect as though the report had been made 
in pursuance of the provisions of subsection (2) of this section. 

(6) If, where any matter is reported or referred to the Diroctor of Public 
Prosecutions or Lord Advocate under this Rection, he considers that tbo oase is 
one in which a prosecution ought to be instituted [and, further, that it is desirable 
in the public interest that the proceedings in the prosecution should be conducted 
by him,) he shall institute proceedings accordingly, and it shall la* the duty of 
the liquidator And of every officer and agent of the oompany past and present 
(other than the defendant in the proceedings) to give bun all assistance in 
connection with the prosecution which lie is reasonably able to give. 

Por the purposes of this subsection, tbo expression “ agont ” in relation to 
a company shall be deemed to include any bunker or solicitor of the oompany 
and any person employed by the company aB auditor, whether that person is 
or is not an officer of the company. 

(7) If any person fails or neglects to give asRistanoe in manner required by 
subsection ((i) of this section, the court may, on the application of the Director 
of Public Prosecutions or Lord Advocate, as tho case may be, direct that person 
to oornply with the requirements of tho said subsection, and whore any such 
application is made with respect to a liquidator the court may, unless it appears 
that the failure or neglect to comply was due to the liquidator not having in 
his hands sufficient assets of the company to enable him so to do, direct that the 
eostB of the application shall be borne by the liquidator personally. 

[(8) The Board of Trade, with the consent of tin? Treasury, may direct that 
the whole or any part of any costs and expenses properly incurred by the 
liquidator in proceedings duly Drought by lam under this section shall be 
defrayed as expenses incurred by tho Board under thi c ' Act in relation to the 
winding up of companies m England and subsection (3) of section thirteen of 
tho Economy (Miscellaneous Provisional Act, 1926, shall apply accordingly. 

•Subject to any direction under this subsection and to any mortgages or charges 
on the assets of the company and any debts to which prionty is given by section 
two hundred and sixty-four of this Act, all such costs and expenses as aforesaid 
shall be payable out of those assets in priority to all othei liabilities payable 
thereout). 

Tfw words in brackets are repealed < rev pi as to prove ult out institut'd ot ordtred 
before the repeal, 1947, 9th Bched. 

Supplementary Provisions as to Winding up. 

278.—(1) A body corporate shall not lie qualified for appointment as liquidator Disqualifiot- 
of a company, whether ui a winding up by or under the supervision of the court tion for 
or in a voluntary winding up, and any appointment made in contravention of this appointment 
provision shall be void. , as liquidator. 

(2) Nothing in this section shall disqualify a body corporate from acting as ... 
liquidator of a company if acting under an appointment made before the third P 1 * 10 * 

37(2) 
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day of August, nineteen hundred and twenty-eight, but subject as utorewiid any 
body corporate which acts an liquidator of ft oompany shall be liable to ft fine 
not oxceoding one hundred pounds. 

|( 3 ) In the application of thin section to Scotland the expression “body 
corporate " does not include a firm. | 

279, -(1) If any liquidator who has made any default in filing, delivering 
or making any return, account or other document, or in giving any notice which 
he if* by law required to file, deliver, make or give, fail* to make good the default 
within fourteen days after the «crvicc on him of a notice requiring him to do 
*«o, the court mav, on an application made to tie* court hv any contributory or 
creditor of the company or by the registrar of companies, make an order 
directing tlic liquidator to make good the default within such time as may Ik* 
specified in the order. 

(2) Any such order muy provide that all costa of and incidental to the application 
shall be home by the liquidator. 

( 3 ) Nothing in this section shall he taken to prejudice the operation of any 
enactment imposing penalties on a liquidator in icspeet or any such default as 
aforesaid. 

280. —(1) Where a company is being wound up, whether by or under the 
supervision of the court or voluntarily, every invoice, order for goods or 
business letter issued by or on behalf of the company or a liquidator uf the 
company, or h receiver or manager of the pjoperty ol the company, l>cing a 
document on or in which the name of the coni pa in ap|>cirs. r-liall contain a 
statement that the company is being wound up. 

(2) If default is made in complying with this section, the company and every 
| director, manager, secretary oi other j officer of the company, and every liqmdatm 
of the ©ouqany and every receiver or manager who knowingly and wilfully 
authorises or permits ihe default, shall be liable to a tine of twenty jxmmk 

281. (1) In the ease of a winding up by the court of a company icgidcred 
in England, or ot creditors* voluntary winding up ot such a company 

(a) every assurance relating solely to freehold or leasehold property, -w to 

any mortgage, charge or other encumbrance on, nr any estate, right <u 
interest in, any real nr personal property, which forms part of the 
assets of the company and which, after the execution of the assurance, 
either at law in equity, is or remains part of the assets of the company; 
and 

(b) every powei of attorney', proxy paper, writ, order, certificate, itiiduvit. 

bond or other instrument nr writing relates solely to the property of 
any company which is being so wound up, ni to any proeoedim; undei 
any such winding-up, 

shall he exempt fioin dulies chargeable under the enactments relating to -tamp 
duties. 

(2) In the case of such n windiig up as aforesaid of a company registered in 
Scotland, 

(a) evciy conveyance relating solely to property which lonns part ot the 
nsieta of tlu* company and which, after the execution of tho conveyance, 
is or remains the projierty of the company for the benefit of its creditors; 
and 

(hj every power of attorney, commix don, factory, oath, affidavit, arlicH oJ 
roup or sale, submission, decree* arbitral, and every other instrument 
and writing whatsoever relating solely to the property of the rompany; 
and 

(e) even deed oi writing teaming u part of the proceedings in the winding up, 
shall be exempt from the duties chargeable under the enactments relating to stamp 
duties. 

( 3 ) In subsection ( 1 ) of this section the expression “ assurmiee* *’ innlude*- 
deed, conveyance, assignment and surrender, and in subsection (2) of this section 
the expression “ conveyance *’ include*); assignation, instrument, elise*harge, wriliniz 
and deed. 

282, Where a oompany is being wound up, all hooks and papers of the 
oompany and of the liquidators shall, as between the contributor's of the 
company, he primfi, facio evidence of the truth of nil matters purporting to Ik; 
therein recorded. 
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288»—(l) When a company hit* been wound up and is about to be diaaolved, 
the bookf? and papers of the company and of the liquidators nus Ik* (Imposed of 
M follows, that is to say - 

(ft) In the cast of n winding up by, oi subject to the aupomsjon of, the court 
in nuili way as the imiit dunts 

(h) In tht ciim of mirolxrh yoluntaiy iinhn^ up in micli wuy \# the 

company by txtianidman resolution du t% aud in tin utst oi 
medltois voluntary winding tip in urh way us tlx committee oi 
inHputmn oi, it tliu no Midi loniinjttu is tht trrditois of tin 
compim muy duui 

(ii Airci fi\( \tttih iioiu tlu devolution oi tin touipam no lesponpibility 
shall lest tn thi (ouipan\ tlu liquululots oj any puson to whom tin cuntody 
of the books uul papeis his bun 'ommittt l by reason oi nu\ book or paper not 
king foitfuomii/ to im person chiming t» Ik uitntsitd thtirm 
(i} l*i vision may lx mad* b\ juuinl mbs toi iimhlinc, tin Bom 1 oi lradi 
to puvtut in Midi puna! (not *\m ding live uars lr mi tht dissolution oi tin 
company) is tlu Bond thiol pi op i tlu didriution * I 1b luoks uul pnpus 
of i company which Ins bun wound up mid lot tin Mm 4 m\ im hint 01 
contributor ol tlu toinpun I nitke 11 pithuilutioui to 1 lu lb ml ind to apjH al 
to tlu (unit horn my dm it 1011 wlmli nmv bt giun b\ tlu Boat I in Ihi matUi 
M I* nix pi 1 sin id* m nml r mill ion il hti mix ill inks modi lot the 

pull < 1 t l»i s <ti 11 1 ( oi mi f l lot i »f tlx lb u I tlx moult 1 In s|| d( k 

ImM t tux 11 I < v 1 Im* otx hundred pound 

254 1 l ( duo 1 Mini pm \ is bun.' wound up (in wuxlm r up is not 

loiidul 1 u it Inn tut n 11 ili( 1 its (oimmn 1 mint th< liquid i 4 or shill it Mid) 

mtm lb rn i\ lx jiMsuibul until (lit wnu'ing up 1 ( >11 ludccl mikI lo tlx 
Kristin tf t m| unis \ stationnt in tlx pi 11 ilud Ixm mil umtaimng ilx 

pnscrbt I puti uluis with nspi t I tin in re i ding" m mil position ot tlx 

liquidation 

(1) \m |m is in stating Junisdl in willing li Im i iiedilni 01 iniitribuloiy 
( tin t lupmty sh ill Im uihtlcd by Jiiin-ilf 1 by hi i n ml it ill it isomibli 

tunis m pnnn it ol tli pMsuilxd in ti mspid tlu st huix id md to mini 

I |>\ llxiiol 1 t\tl lit till ltllOIII j 

(i) It ii liqmliloi tul t ample will) this si 1 lion lx shall Ik habh t»a hm 

not txmdin^ lift\ jkmiixIs toi tadi dr lining ninth tlu ddiult niidimiis |nmt 
un jutson untnitlduLK station hints II \ it in said to li luulitoi 01 lontnbiitorv 
shall be ciulty ol uonft nipt ot e0111 1 ind -li ill on (lx \opli dun f ilx liqm latm 

11 < t tin tin nl 1 mu 1 1 1 punish d ]# 1 1 1 I11x.lt | 

285 (1) II win if 1 t, (11 j 11 > ui\ is hung wound iqi in I iu. an i il i)>pc us 

uthir irom my stitmxnl suit t) tlx h 41st in iiiidu tin Iasi (ongoing sufiou 
or othuwiisf Hut 1 Uqiiuuti 1 Ins in Ins li mil 11 mult 1 hi umtiol any minify 
11 presenting iiik I iiiiitd 01 uudistiibuttd issit ol tlu lompim wlmli Inn 
lunaiwd uudiiinxd 11 mxli tubule l in six nxntli i(tu tli daft of I lit 11 
tuiipt 1 he liquiditoi shill forthwith piy flic said nioixy lo tlu iunipmus 
liquidation Vftomit it 1 hi Bmk ol J nglaixl and shill h mtillul to tin 
prtsinkd (utiiuiti ol iiuipl toi tlu 11 mux so paid mil Ihit mtihenti shall 
bi an tfiutual discliaigc to him in h sprit tlx-1 of 
(,2| hi ilx pm pose n( isc tit lining ind giUm. m am money pivabli into 

tlx Bank oi bn gland in puiMitmcc t»i llus an turn tlx likt powna may bt 

ixtiiiMd ind by tin like nithoiity a- an ixiuisiblt liiidtu nation one 
hundifd und fifty thru ot tlx BmkrupUv Act 1 ( M 4 for tlx puipost of asm 
t uniug and fitting 111 tlu sums funds ami diuduuls iifund ti in (hat had ion 
(fj \n> jioison claiming to Ik entitled to anv money paid into Ilx Bank of 
kinglaml in puisunnci of this mi turn may apply to tlu Botud of liadi im 
payimiit thuiot and tht Board mav on a ttrtilu itt hy tlx liquidutm that 
thi \y rwm claiming is mtitkd mak( an ordn for the piymcnf to ilial person 
of the aam due 

( 4 ) 4 m person dwHutihhcd with the dot imon oi the Bum id ot fiiult in 11 spiel 
ot a 1 I Him mndi ui pursuance ot this Nation may ippi il to Ilx High (ourt 

286 . When a urtupany w rogiatued 111 Scotland has ken wouixl up, and ih 
about to lx diaaolvod, the liquidator shall lod^e in a joint stock bank of issue 
m Scitlnndfnot liempn bank in or of which thi liquidator is acting partner 
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manager, agent or cashier) in the name of the Accountant of Court the whole 
unclaimed dividends and unapplied or undiBtributable balances, and the deposit 
receipts therefor shall be transmitted to the Accountant of Court, and the 
pro virions of section one hundred and fifty-three of the Bankruptcy (Scotland) 
Act, 1913, so far as consistent with this Act, shall, with any necessary modifications, 
apply to sums lodged in a bank in pursuance of this section in like manner as 
they apply to sums deposited in pursuance of that enactment. 

287. Where after the commencement of this Act a resolution is passed at an 
adjourned meeting of any creditors or contributories of a company, the resolution 
shall, for all purposes, be treated as having been passed on the date on which 
it was in fact passed, and shall not be deemed to have been passed on any 
earlier date. 


Supplementary Powers of Oou*t. 

288. (1) The court may, as to all matters relating to the winding up of a 
company, have regard to the wishos of the creditors or contributories of the 
company, as proved to it bv any sufficient evidence, and may, if it thinks fit, 
for the purpose of ascertaining those wishes, direct meetings of the creditors or 
contributories to be called, held, and conducted in Buch manner as the court 
directs, and may appoint a person to act as chairman of any such meeling and 
to report the result thereof to the court. 

(2) In the ease of creditors, regard shall be had to the value of each creditor’s 
debt. 

(3) In the ease of contributories, regard shall be had to the number of votes 
conferred on each contributory by this Art or the articles. 

289. In all proceedings under tin's Part of this Art, all courts, judges, and 
persons judicially acting, and all ofiirerh, judicial or ministerial, of any court, or 
employed in enforcing the process of any court, shall take judicial notice of the 
signature of any officer of the High Court or of a couni v court in England, or 
of the Courl of Session or of a sheriff court in Scotland or of the High Court 
in Northern Ireland, and also of the ofliual seal or stamp of the several offices 
of the High Court m England or Norilirrn Ireland, or of the Court of Session, 
appended to or impressed on any document made, issued, or signed under the 
provisions of this Part of this Act, or any official copy thereof. 

290. -(1) The judges of the county courts in England who sit at plaecR more 
than twenty miles from the (Jen era I Post Office, and in Northern Ireland the 
judge excicising the bankruptcy jurisdiction of the High Court and county court 
judges and recorders, and the hhenffs of counties in Scotland, shall be 
commissioners for the purpose of taking evidence under this Art, where a 
company is wound up in Knglanr or Scotland, and the court may refer the whole 
or any pari of the oxummation of anv witnesses under this Act to any person 
hereby appointed commissioner, although he is out of the jurisdiction of the court 
that made the winding up order 

(2) Every commissioner shall, in addition to any powers which he might 
lawfully exercise as a judge of county courts, judge exercising the said bankruptcy 
jurisdiction, county court judge, recorder or shoriff, have in the matter so 
reforred to him all the same powers of summoning and examining witnesses, of 
requiring the production or delivery of documents, of punishing defaults by 
witnesses, and of allowing costs and expenses to witnesses, ae the court which 
made the winding-up order. 

(3) The examination so taken shall be returned or reported to the court which 
made the order in such manner as that court directs. 

291. -(1) The court may direct the examination in Scotland of any person 
for the time being in Scotland, whether a contributory of the company or not, 
in regard to the trade, dealings, affairs or property of any company in course 
of being wound up, or of any person being a contributory of the company, so 
far as the company may be interested therein by reason of bis being a 
contributory. 

(2) The order or commission to take the examination aforesaid shall be 
directed to the sheriff of the oounty in which the person to be examined is 
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redding or happens to be for the time, and the sheriff shall summon that person 
to appear before him at a time and place to be specified in the summons for 
examination on oath as a witness or as a haver, and to produoe any books or 
papers called for which are in his possession or power. 

(3) The sheriff may take the examination either orally or on written inter¬ 
rogatories, and shall report the same in writing in the usual form to the court, 
and shall transmit with the report the books and papers produced, if the originals 
thereof are required and specified by the order or commission, or otherwise copies 
thereof or extraots therefrom authenticated by the sheriff. 

(4) If any person so summoned fails to appear at the time and place specified, 
or refuses to be examined or to make the production required, the sheriff shall 
prooeed against him as a witness or haver duly cited and failing to appear or 
refusing to give evidence or make production may be proceeded against by the 
law of Scotland. 

(5) The sheriff shall be entitled to suoh fees, and the witness Bhall be entitled 
to suoh allowances, as sheriffs when acting as commissioners under appointment 
from the Court of Session and as witnesses and havers are untitled to in the like 
eases according to the law and praotioe of Scotland. 

(0) If any objection is stated to the sheriff by the witness, either on the 
ground of his incompeboncy as a witness, or as to the production required, or 
on any other ground, the sheriff may, if he thinks fit, report the objection to 
the court, and suspend the examination of the witness until it has been disposed 
of by the court. 

292. —(1) Where any petition or application for leave to prooeed with an 
action or proceeding against a company which is being wound up in Scotland is 
unopposed and is granted by the court, the costs of such petition or application 
shall, unless the court otherwise directs, be added to the amount of the claim 
of the petitioner or applicant against tho company. 

(2) Nothing in this section Bhall be taken to affect tho practice or powers of 
the court as existing immediately before the commencement of this Act with 
respect to the costs of an application for leave to proceed wirh an action or 
proceedin'! against a company which is being wound up in England. 

293. -(*) Any affidavit required to be sworn under the provisions or for the 
purposes of this Part of this Act may bo sworn in the United Kingdom, or 
elsewhere within the dominions of Kis Majesty, before any court, judge, or person 
lawfully authorised to take and receive affidavits or before any of His Majesty’s 
consuls or vice-consuls in any place outside His Majosty’s dominions. 

(2) All courts, judges, justices, commissioners, and persons acting judicially 
shall take judicial notice of the seal or stamp or signature, as the case may be, 
of any such court, judge, person, consul, or vice-consul attached, appended, nr 
subscribed to any such affidavit, or to any other document to be used for the 
purposes of this Part of this Act. 
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Provisions as to Dissolution. 

294. —(1) Where a company lias been dissolved, the court may at any time Power of 
within two years of the date of the dissolution, on an application being made court to 
for the purpose* by the liquidator of the company or by any other person who declare 
appears to tho court to be interested, make an order, upon such terms as the dissolution 
court thinks fit, declaring the dissolution to have been void, and theieupon such of company 
proceedings may be taken as might have been taken if the company had not void, 

been dissolved. J p. 442, 

(2) It shall be the duty of the person on whose application the order was 
made, within seven days after tho making of the order, or such further time as 
the court may allow, 'to deliver to the registrar of companies for registration 
an office copy of the order, And if that person fails so to do he shall be liable 
to a fine not exceeding five pounds for every day during which the default 
continues. 

295, —(1) Where the registrar of companies has reasonable cause to believe 

that a company is not carrying on business or in operation, he may send to the m mpm y off 
company by post a letter inquiring whether the company is oariying on business register, 
or in operation. P* 44* 
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(2) Ji the registrar does not within one month oi sending the letter receive 
any answer thereto, he ahall witliin fourteen days after the expiration of the 
month send to the company by port a registered letter referring to the first 
letter, and stating that no answer thereto has been received, and that if an 
answer it> not received to the second letter within one month from the date 
thcreol, a notice will tie published in the Gazette with a view to striking the name 
of the company off the register. 

(3) li the registrar either receives an answri to the effect that the company 
is not carrying on business or in operation, or does not within one month after 
sending the second letter receive an answer, he may publish in the Gazette, and 
send to the company by post, a notice that at the eviration of three months 
from the date of that notice the name of the eompauy mentioned therein will, 
unless cause is shown to the contrary, be struck off the register and the company 
will be dissolved. 

/4) It. m am ease where a emu puny is being wound up, the registrar has 
reasonable cause to believe eithei that no liquidate! is acting, or that the affairs 
of the company are fully wound up. and the* returns required to be made by the 
liquidator have not been made tot a period oi si\ consecutive months, the 
registrar shall publish in the Gazette and send to (he company or the liquidator, 
if any, a like notice as is provided in the last preceding subsection. 

(A) At the expiration of the time mentioned m the notice the registrar iuay. 
unless cause to the contrary is previously shown by the company, strike ita name 
off the register, and shall' publish notice thereof m the Gazette, and on the 
publication in the Gazette of this notice the company shall be dissolved: 

Provided that- 

(h) the liability, li any, ol cveiv director, managing affirm. ami mcmbei 
ol the company shall continue ami may be enluHed as if the compam 
had not been dissolved; and 

(bj nothing in this subsection shall aflccl the pouei ol the comt to wind 
up a company the name ol which lias been struck off the register. 

Ml) It a company oi any member or creditor thereol le**ls aggrieved by the 
company having lreen stiiick off the register, the court on an application made 
by the company or merabei or creditor beloie the expiration of twenty years 
irom the publication in the Gazette of the notice aforesaid may, if aulisfied that 
the company was at the time of the striking off carrying on business or m 
operation, or otherwise that it. is just that the company l>e restored to the 
register, order the name of the company to he restored to tire register, and 
upon an office copy of the order being delivered to the registrar for registration 
the company shall be deemed to have continued in existence as it its name had 
nol been struck off; uml tire court may by the order give such directions and 
make such provisions as seem just for placing the company and all other persons 
in the same position os nearly as may Ik* as if the name of the company had 
not been struck off. 

(7) A notice to be sent under this seition to a liquidator may be addiesaed 
to Ibc liquidator ut his last known plan* oi business, and a letter or notice to 
hi 1 sent under Ibis section to a company mny be addressed to the company at 
its registered office, or, it no office has Ireeu registered, to the euro of some 
[director or] officer of the company, oi, it there is no [diioctor or] officer of the 
company whose name and address are known to the registrar ol companies, may 
be sent to each of the persons who subscribed the memorandum, addressed to 
him ut the address mentioned in the memorandum. 

296. Where a company is dissolved, all projrorty and rights whataouver 
vested in or held on trust loi the company immediately before its dissolution 
(including leasehold property but not including property hold by the company 
on trust lor any other person) shall, subject and without prejudice to any order 
which may at any time hi* made by the court under the two last foregoing 
sections of this Act, be deemed to be bona vacantia and shall accordingly belong 
to ihr Grown, or to the Duchy of Lancaster or to the Duke of Cornwall for 
the time being, as the case may be, and shall vest and may be* dealt with in the 
game manner us other bona vaoantiu accruing to the Crown, to the Duohy of 
Jjancaster or to the Duke of Cornwall. 
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hptnul Pm Mint* to Vlanmnr s 

29T \\ lun several companies an in tourse of liquidation h\ 01 under the Attachment 
supervuuon of the court exercising the stannaius jurisdiction and acting under of debt due 
that Jurisdiction, if it appears to the judge Hi at u person who ih a contributory to oontnhu 
of one of the (onipaiuts is also u ereditoi t burning » dilrt ngmuNt one of the toiy on 
othei companies the judge ma\ (it after mcpiitv Ik thinks fit) clued that tho winding up 
dtln *h<n allowid shall Im ittidud uul ptvimnl thin of to thi eieehtor m atannancs 

suspended for h time ((rtam is \ suunt\ tm pmmnt ol an\ calls that uu 01 eourt 

n»ft> in cmiim of liquidation hteemie due limu Inm to tin compirn ol wind) he 
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due courar 

(hovided that Midi an oidu ol attaihnimt shill not pic|uilic< an\ ilnnn wludi 
the company so indebted to tlu neditor mm him igumsi Inin bv am of set ofl 
counterclaim, 01 otherwise 01 am lawful daun )t Iwn a somfu charge on tlu 
debt in fa\our ol auv thud |>e im>t 

298. In th< appluatioi < mipanus \ulhui flu stuimu of tho pn> visions hdmential 

ol this Wt with Ksped picterentid pmmm 1 h (oil wuu in h bin n him payments in 

shall he made - stannaries 

1 ) In the ease nt «i oink >i sen inf of mu li i e unpuiiv tlu pn»ntv with metfl 

usptel to wagea and ^ifni\ nun l\ this \et [shall In oxen to tlu Annulled, 

i vlent of three months only instead of four me ntlis uul | slnll not extend m47 ( s 9f 

to flu pnmipul agent, manage i puisn oi snntaiv and uoidHin 

2 Ml w ege s in rotation te tlu rnuu <1 i mnui aiti/»n i liliomei cmplovnl brackets re 

in i ihout tlu miiu uuliuling ill uunuijs l»\ i nmui inning from pealed, 1947, 

niv <hs nption if pic i it otlm \\>il ir ns i lnbiitei oi otherwise nth Sdied 
lull not euicding in imount up id t > jou month wages shall Im 
included amongst tlu pmnrnts whuli ue under this Ml to he male 
m pi ini itx to ot Ik i di hts 
li fh» lolliwuig debts tint is 1 si> 

i) wages of uiv mini i utr/iii u liluiim imp ml it tlu eoiii 
int nc erne nt it tlu windup up and 
tli) ill siuh mu mils elm m nspiet ol m\ lorrijansitiou oi ImbiliM 
tor eompiiiHitiem mull» tlu Workmens ( ompe ns it ion At t 192 > 
pn ihli to i mine i >i tlu cle pe ml mis ol a mini i as au given priority 
l»\ piraciaph (d) ol sub 11 tr in 11) ot section tvu hunched and si\t\ 
feim of this \el mil 

(t) ill nikIi amounts lue m Kspeel ol i(minhiitu ie* payable m 
lisped if i rniiui mule i (lu e n u tine ill ^ iiunfioiu I in p i tgiapli ( ) 
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hive lie e n pn pulv iiuuiie I and to dl «I mis hv umifgurecs evolution 
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but shall be accounted for by the purser or any other person in possession of the 
fund to the liquidator, and shall be recoverable by him, and be applied in accordance 
with the rules of the club. 

(2) Where the winding up is a voluntary winding up, any person claiming 
to be entitled to any such contributions or fund shall have the same right as the 
liquidator of applying to the court for directions, or to determine any question 
arising in the matter. 
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Central Accounts . 

800. —(1) An acoount, to be called the Companies Liquidation Account, shall 
be kept by the Board of Trade with the Bank of England, and all moneys 
reoeived by the Board in respect of proceedings under this Act in connexion 
with the winding up of companies in England shall be paid to that account. 

(2) All payments out of money standing to the credit of the Board of Trade 
in the Companies Liquidation Account shall be made by the Bank of England 
in the prescribed manner. 

801. —(1) Whenever the cash balance standing to the credit of the Companies 
Liquidation Account is in excess of the amount which in the opinion of the Board 
of Trade is required for the time being to answer demands in respect of companies' 
ostates, the Board shall notify the cxccbb to the Treasury, and shall pay over 
the whole or any part of that excess as the Treasury may require, to the Treasury, 
to such account as the Treasury may direct, and the Treasury may invest the 
sums paid over, or any part thereof, in Government securities, to be placed to the 
credit of the said acoount. 

(2) When any purl of the money so invested is, in the opinion of the Board 
of Trade, required io answer any demands in respect of companies’ cstaloR, the 
Board shall notify to the Treasury the amount so required, and the Treasury 
shall thereupon repay to the Board such sum as may he required to the credit 
of the Companies Liquidation Account, and for that purpose mny direct the sale 
of such part of the said securities as may be necessary. 

(3) The dividends on investments under this section shall be paid into the 
Bankruptcy and Companies Winding-up (Fees) Account establish!d under the 
Economy (Miscellaneous Provisions) Act, 1920. 

802. —(1) An account shall he kept by the Board of Trade of the receipts 
and payments in the winding up of each company in England, and, when the 
cash balance standing to the credit of the account of any company is in excess 
of the amount which, in the opinion of the committee of inspection, is required 
for the time being to answer demands in respect of that company’s estate, 
the Board shnll, on the request of the committee, invest tho amount not so 
required in Government securities, to be placed to the credit of tho said account 
for the benefit of the company. 

(2) When any part of the money so invested is, in the opinion of the 
committee of inspection, required to answer any demands in respect of the 
estate of the company, the Board of Trade shall, on the request of the committee, 
raise such sum as may be required by the sale of such part of the said securities 
as may be necessary, 

(3) The dividends on investments under this section shall be paid to the credit 
of the company. 

(4) When the balance at the credit of any company’s acoount in the bands 
of the Board of Trade oxoeedB two thousand pounds, and the liquidator gives 
notice to the Board that the excess is not required for tho purposes of the 
liquidation, tho oompany shall be entitled to interest on the excess at the rate 
of two per cent, per annum. 


Officers, 

Officers and 803.—(1) The Board of Trade may, with the approval of the Treasury, 

remuneration, appoint such additional officere as may be required by the Board for the 
elocution as respects England of this Part of this Act, and may remove any 
person ao appointed. 
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(2) The Board of Trade, with the concurrence of the Treasury, shall direct 
whether any and what remuneration is to be allowed to any officer of, or person 
attached to, the Board performing any duties under this Part of this Act 
in relation to the winding up of oompanies in England, and may vary, inorease, 
nr diminish that remuneration as thev think fit. 

^ 804. The officers of the courts acting in the winuuig up of companies in 
England shall make to the Board of Trade Buuh returns of the business of 
their respective courts and offioes, at such tunes and in such manner and 
form as may be prescribed, and from those returns the Board shall oauao books 
to be prepared whioh shall, under the regulations of the Board, be open for publio 
information and searoheB. 


links and Fees. 

805.—(1) The Lord Ohanoellor may, with tho concurrence of the President 
of the Board of Trade, make general rules for carrying into effect the objects 
of this Act so far as relates to the winding up or companies m England, and 
the Court of Session may by Act of Sederunt make general rules for carrying 
into effect the objeots of this Act so far as relates to the winding up ol oompanies 
in Sootland. 

(2) All rules made under this section shall be laid before Parliament within 
three weeks after they are made, if Parliament is then sitting, and, if Parliament is 
not sitting, within three wooks after the beginning of the next session of Parliament, 
and shall bo judicially noticed, and shall have effect as if enacted by this Art. 

(3) There shall bo paid in respect of proceedings under this Act in rotation 
to Idle winding up of oompanies in England such fees as tho Lord Chancellor 
may, with the sanction of the Treasury, direct, and the Treasury may direct 
by whom and in what manner the same are to be collec ted and aeeounted for: 

Provided that in fixing the foes aforesaid regard shall be had to the provisions 
of seotion fourteen of the Economy (Miscellaneous Provisions) Act, 1SI2H. 

(4) All rules made and directions given by tho Lord Ohanoellor under this 
section shall be adopted by the authority for the time being empowered to 
make rules for regulating the practice or procedure in the Chancery Court 
of the County Palatine of Lancaster, but as so adopted shall have effect with 
tho substitution of the words “vice-chancellor” for the word “judge,’ 1 and 
of the word “registrar” for the word “master,” and of I he words “chambers 
of the registrar” for the words “chambers of the judge” and “judges 
chambers,” and any directions as to the remuneration to he allowed to officers 
of that oourt in respect of proceedings under this Act shall be subject to the 
sanction of the Chancellor of the Dunhv and County Palatine of Lancaster. 


PART VI. 

Receivers and Managers. 

306.—(1) A body corporate shall not be qualified for appointment as receiver 
of the property of a company. 

(2) Nothing n this section shall disqualify a body corporate from acting as 
receiver as aforesaid if aoting under an appointment made before the third day 
of August, nineteen hundred and twenty eight, but subject as aforesaid any 
body corporate which acts as receiver aB aforesaid shall be liable to a fine not 
exceeding one hundred pounds. 

f(3) In the application of thi^ section to (Scotland the expression “body 
corporate ” does not include a firm.) 

807. Where an application is made to tho oourt to appoint a receiver on 
behalf of the debenture holders or other creditors of a company which is being 
wound up by the court in England, the official receiver may be so appointed. 


Returns by 
officers in 
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General ruins 
and fees for 
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Extended, 
1947, s. 9 (5) 


lfi A 17 
Geo. li, o. 9. 
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306,—(1) Where a receiver or manager of the property of a company has 
liern appointed, every im ciioo, order for goods or business letter issued by or 
on liehalf of the company or the receiver or manager or the liquidator of the 
company, being a document on or in which the name of the company appears, 
Ouill contain n statement thnl a receiver or manager has been appointed. 

If default is made in complying with the requirements of this section, 
the* company snd every | director, manager, secretary or other| officer of the 
c ompany, and every liquidator of tlu* company, and even receiver or manager, 
who knowingly and wilfully authorise** or permits the default shall he liable to 
a fine* ol twenty pounds. 

309. The Court mav, on mi application made to the court hv the liquidator 
of a companv, by order li.\ the amount to lie paid b\ win ol remuneration to 
n\\\ person who, under the powers contained in an) instrument, has been 
appointed as receives or manager ot tin* proper!) of tin* company, and may 
from time to time, on an application made either b\ the liquidator or by the 
reerhor oi manager, uin or amend any order so made. 

310. * 1 ) Kver\ jvcciM’i oi manage! ol the projiertv of a cnmpau) who 
ha** been appointed under the powers contained in any instrument shall, within 
one month, or such longer period as the registrar ol companies mu) allow'. After 
the expiration of the period ol six months fiom the date of his Appointment 
and ol ever) subsequent period of six months and within one month aitci lie 
ceases to net as receiver oi mimnucr, dcii\c*r to the* registrar ol companies for 
registration an abstract in the prescribed form showing his receipts and his 
payments during that period of six months, or. where lie* ceases to act as aforesaid, 
during the period from the end of the jicrjod to winch the Inst preceding abstract 
related up to the* date of his so ceasing, and the aggregate amount of his rec eipts 
and ot Ins payments during all preceding jH'riods since his Appointment. 

( 2 ) Even receiver or manager who makes default in complying with the 
plot bums ol this seel ion shall lie liable* to n fine not exceeding live ]HmncU 
fm even da\ dining which the defnull continues. 

311. (I) If 

(a) an\ receiver ol the proper!) ot a coinpaiiv, who has made* default 

in tiling, delivering or making any return, account or other document 
or in giving any notice, which n rcccivci is by law required to tile, 
deliver, make or give, fails to make good the default within fourteen 
days after the serv'ee on him ot a not ice requiring him to do so: or 

(b) am receiver or manage! of the projicrl) ol a eompan) who has been 

appointed under the* powers contained in ,m\ instrument, bus, after 
being required at any time bv the liquidator ol the* company so to 
do, failed to render propel account* of his receipts and payments 
an ft to rourh the won and to pay ou*i to the liquidator the amount 
properly payable to him; 

the court may. on an application made* lor the 1 purpose, make an order directing 
the receiver or manager, as the case max he, to make good the* default within 
such time as inny ho specified in the order. 

( 2 ) Jn the case of any such default us is mentioned in paragraph (a) ot 
the last preceding subsection an application for the purposes ol this seotion may 
be made by any mcmlier or creditor ol the eompan) or by the registrar of 
companies, and the order may provide that ull coNtN of and incidental to the 
application shall he borne bx the* receiver, ami in the case of an) such default 
OB is mentioned in paragraph (b) of that subsection the application shall be made 
by the liquidator. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any enactments imposing jicnaltios cm receivers in respect of such default as is 
mentioned in paragraph (a) of subsection (I) of this seetiem. 
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PAR'l VU. 

URNKRAL PRIAIMHV' V* 10 EUoiSTRtriON 

312. —(1) Fm the puipcwea <>t the iigiKtiHtvm ol companies under tins Vet, 
there shall bo offices in England md SintUnd d Mich nlacth aa tk Bonn! of 
Trade think fit 

(2) fhe Boaid ot Irndi mey appoint suih ngihtuis asHistunt legist Mrs, 
dinks, and servants as the Bond think nmssniy tor tin regulation nt eompmies 
undu this A<t, ami niav make regulation* with i»sput to ilien duties and inn 
remove an} peiNuns so appointed 

(8) The Halaues ui the persons appointed undu this Mition slnl] k fixed 
hy the Board of lriul< with Ihi eoinumnee ol llu heasuiy and idiall k paid 
out ot mono provided bv Puilianiint 

(4) The BohmI ot 1 ladi innv lupine tht t llu office ot tin ugistiai ol the 
court exerciwng in ifs|H*it o| the winding up ot umpimie* tin staniMiiia juris 
diction shall be oik ol tilt olhus fm the ugishation ol comp mu s within that 
pinsdu tioTL 

(.">) The Boanl imtv dual a sial ii seal to In pie pool to? the mtluntiuitlon 
of documents n quite d loi or umnutul with ih regulation ol eompanits 
(b) Wlunevu wy id is l»v this \d dm did to Im done to or b\ the 
legist rar ot companies it shall, until tin Boa id ol hade otherwise directs be 
done to oi bv the <Mdmg icgidm ol (ouipuiics in 1 nglmd oi Scotland hh the 
cum ma> be., oi in lus absence to oi bv smli pusou is tin Boaid nun loi tin 
tune king autboiw 

Provided that in tin cunt ot I In Bonn iltnmg the (ond it ulum o( tin 
existing registry offices oi am oi tin in, any nudi ict shall In dom to or by such 
offieei and at him li plan with id nine In the lot il situitiou ol Hu Kgistriul 
olhus of the tompinus to be legate ml is the Board in i v ippoiut 

313. (I) Ihert shall be paid to tin icgistrai in lisped ol the several matters 
mentioned in the I able set out m the It nth Schedule *e> this \et the several tees 
the rein specified 

12) All tees pod to Ihe u in pur^uame t this Vet shall be paid into flu 

I sdieepur 

314. (h Vnv prison liny impeii the documents kept by til* iirslm ot 

c m panics on p vy me nt ol sue li lus i inav he ejipointed by the Bo it I oi 
Inch not exceeding one shilling loi inch nspediou md m\ peison miy 
requite i eutituaU ol the imoiponHon ol am u nip cm i e copy or extract 
ot any ntlui document u m\ put ot am othu do nmiii* to he ecitilu I bv 

the irgistiar on ptvim.nl tor Hie uititiritc culihed ee»py m extiud oi mdi 

fees a« the Boaid ot hade mnv eppomt not exceeding hvc shillings for a 
eertificate ol imoiporation and not exceeding sixpenee ten t uh (olio ol i (eddied 
copy in extract 

Provided th it wh<M i eompim li men ill solved unde i llu* Vel the 
Kgutiii mi}, it am turn uftu the e xniiatinii ol 1 v * veil*' lie in tin date 
of tlie dissolution dutcL tint any doe lime nts in Jus emtoely lehting to lluit 
company mnv be re moved In tin Puhli lb cold Office end documents in ir peet 
ot which any Mich dilution i given di II lu disposed ol m iiuotdinie with the 

piovimons ot the Public Reurd Oltee Vd l u ts j, |sns arid the lilies nude 

thereunder 

(2) iMo piemts lei cornpilliiiL tin pHuluetion el inv douinunt k« pi lv lh< 
legiutrai shall issue tiom any eourt except with the It ive ol that eouH, and 
any BUih pioecss if issued hall be u thereon a tateinenl tint it w issued with 
the leave’ ot tlie eomt 

(3) A cop} ol or extract fioni any eloeuimiit kept ami ugistcicd it uu o( 
the offices foi the registration ot eompiniu in England or Mntluid, ee titled 
to be a true eopv under the hand of the regi^iiai (whose ofluii) position it shall 
not bo necessary to prove) shall m all legal proeeulmgs hr wlnussible in <v i hint 
a*» of equal validity with the original document 

(4) In the application of Hub section to Scot) mil us m its application to 
England, a foJio shall he dtemod to constat of seventy tw • words 
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315.—(1) If a company, having made default in complying with any provision 
of this Act which requires it to file with, deliver or send to the registrar of 
companies any return, account or other document, or to give notice to ldm of 
any matter, fails to make good the default within fourteen days after the servioe 
of a notice on the company, requiring it to do so, the court may, on an application 
made to the court by any member or creditor of the company or by the registrar 
of companies, make an order directing the company and any officer thereof to 
make good the default within such time as may be specified in the order. 

(2) Any such order may provide that all oosts of and incidental to the 
application shall be borne by the company or by any officers of the company 
responsible for the default. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any enactment imposing penalties on a company or its officers in reBpcct of any 
such default as aforesaid. 
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PART VIII. 

Application of Act to Companies iohmed ok Register* » under 
former Acts. 

316. In the application of this Act to existing companies, it shall apply in 
the same manner— 

(1) in the case of a limited company, other than a company limited by 

guarantee, as if the company had been formed and registered under 
this Act as a company limited by shares; 

(2) in the cnBc of a company limited by guarantee, as if the company hnd 

been formed and registered under this Act as a company limited by 
guarantee; and 

(3) in the case of a company other than a limited company, as if the company 

had been formed and registered under this Act as an unlimited 
company: 

Provided that reference, express or implied, to the date of registration shall 
bo construed as a references to the date at which the company was registered 
under the Joint Stock Companies ActB, the Companies Act, 1862, or the Companies 
(Consolidation) Act, 1908, as the case may be. 

317. This Act shall apply to every company registered but not formed under 
the Joint Stock Companies Acts, the Companies Act, 1862, or the Companies 
(Consolidation) Act, 1908, in the same manner as it is in Part IN. of this Act 
deolared to apply to companies registered but not formed under this Act: 

Provided that reference, express or implied, to the date of registration shall 
bo construed as a reference to the date at which the company waB registered 
under the Joint Stock Companies Acts, the Companies Act, 1862, or the Companies 
(Consolidation) Aot, 1908, as the case may be. 

318. This Act shall apply to every unlimited company registered as a limited 
oompony in pursuance of the Companies Act, 1679, or section fifty-seven of the 
Companies (Consolidation) Act, 1906, in the same manner as it applies to an 
unlimited company registered in pursuance of this Act as a limited company: 

Provided that reference, express or implied, to the date of registration shall 
be construed as a reference to the dale at which the company was registered 
as a limited oompany under the said Act or said section, as tho case may be. 

319. -(1) A oompany registered under the Joint Stock Companies Acts may 
oausc its shares to be transferred in manner hitherto in use, or in such other manner 
as the company may direct. 

(2) The power of altering articles under section ten of this Aot shall, in 
the case of an unlimited oompany formed and registered under the Joint Stock 
Companies Acts, extend to altering any regulations relating to the amount of 
oapital or to its distribution into shares, notwithstanding that i! oae regulations 
are contained in the memorandum. 
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gsO, Nothing in this Part of this hot shall apply to companies registered in Bsslusiea of 

> Va.. a. XT_4. L -_ ¥_ .1 1 r “ MMksnU u 


the Irish Free State or Northern Iroland. 


PART IX. 

COMPANIES NOT FOAMED UNDER THIS AOT AUTHORISED TO REGISTER UNDER 

this Act. 


eontoaoJes regto- 
UnJoii Irte¥ 
Free State or 
Northern 
Ireland 


821.—(1) With the exceptions and subjeot to the provisions contained in this S. 249 of 1908, 
lection,— Comnanies 

(a) any company consisting of seven or more members, which waB in existence capable of 
on the socond day of November, eighteen hundred and sixty-two, being regia* 
including any company registered under the Joint Stock Companies terei 
Acts; and Woids in 

(b j any company formed after the date aforesaid, whether before or after the brackets re¬ 
commencement of ibis Act, in pursuance of any Act of Pnihnment other | Jta led, 1947* 
than this Act, or of letters patent, or being a company within the yth Hchrd. 
stannaries, or being otherwise duly constituted according to law, and 
consisting of seven or more members; 


may at any time register under this Act as an unlimited company, or as a company 
limited by shares, or as a company limited by guarantee; and the registration 
shall not bo invalid by reason that it has taken place witli a view to the company 
being wound up: 


Provided that— 

(i) A company registered in any part of the United Kingdom under the 

Companies Act, 1862, or the Companies (Consolidation) Act, 1906, 
shall not register in pursuance of this section: 

(ii) A company having the liability of its members limited by Act of 

Parliament or letters patent, and not being a joint sfcook oompany 
as hereafter defined, shall not register in pursuance of this 
section: 

(iii) A company having the liability of its members limited by Act of 

Parliament or letters patent shall not register in pursuance of this 
section as an unlimited company or as a company limited by 
guarantee: 

(iv) A company that is not a joint stock company as hereinafter defined 

shall not register in pursuance of this section as a company limited 
by shares: 

(v) A company ahall not register in pursuance of this seotion without 

the assent of a majority of suoh of its members as are present in 
person or by proxy (in oases where proxies are allowed f by the 
regulations of the compunyj) at a general mooting summoned for the 
purpose: 

(vi) Where a company not having the liability of Hr members limited by 

Act of Parliament or letters patent is about to register as a limited 
company, the majority required to assent as aforesaid shall consist 
of not leas than three fourths of the members present m person or 
by proxy at the meoting: 

(vii) Where a company is about to register as a company hmiled by 

guarantee, the assent to its being so registered shall be accompanied 
by a resolution declaring that each mombci undertakes to contribute 
to the assets of the company, in the event of its being wound up 
while he is a member, or within one year after he ceases to be a member, 
for payment of the debts anil liabilities of the company contracted 
before he oeased to be a member, and of the costs and expenses of 
winding up, and for the adjustment of the rights of the contributoru s 
among themselves, such amount as may bo required, not exceeding 
a specified amount. 

(2) In computing any majority under tliis section when a poll is demanded 
regard shall be had to the number of votes to which each member is entitled 
according to the regulations of the company 
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822. For the purposes of thib Tart of this Act, its for as relates to regietfa 
of companies as companies limited by shares, a joint stock company mi 
a company having a permanent paid-up or nominal share capital of £ 
amount divided into shares, also of fixed amount, or held and transferabli 
Stock, or divided and held jmrtly in one way and partly in the other, 
formed on the principle of having for its members the holders of those sh 
or that stock, and no othn persons, and such u company when registered i 
limited liability umlei this Act shall, lie deemed to l>e a 
shares. 

323. fleloie the jegialiutlon in puisuunce ol tin, I'ait of tills \et oi a y 
stock company there shall be delivered to the registrar the following documents 

(1) A list showing the names, addresses, and occupations of all person* 1 

on a day named in the list, not being more* than six dear day 4 * be 
the day of registration, were members of the company, with 
addition of the shares or stock held by them respectively, dis 
gtiiflhing, in rases where the shures aic numbered, each share h\ 
number; 

(2) A copy of any Vel of Parliament, roy.d charter, bittern patent, di*e.l 

settlement, contra el of copartnery, cost book regulations, or of 
instrument eonstituting or regulating the company; and 

(II) If the company is intended to be registered as ,i limited lompany 
statement s)ieeifymg the following paiticulais: 

(a) The nominal slime capital ol the eompany and the uumbi i 
shares into which it is divided. or the amount ol -Iim k of whirl 
consists; 

(b) Tin numbei of slmies taken and the amount paid on c 
share; 

(e) The nanu of the company, with the addition of the word limit*' 
as the last word thcreol; and 

(d) In the case of a company intended to he registered as a comp* 
limited by guarantee, the resolution dee) rt «*"» +!•« ^ 


824. liefore the legislation ui pursuunee ol t fVt A'd rt * v 

eompany not being n joint stock company. theie shall be delivered t.o ih 
registrar:— 

fl) A list showing tin name*, addresses, and oeeuputions of the directors • 
other rnanageiH (if any) of the company; and 

(2) A copy of any Act of I’arliamenl. letteis patent, deed of settlement, ennti u 
of (opaitnery. owt book regulations, or other instrument eonstituting n 
regulating tin* eompany , and 

(8) In the east' ol a company intended to he ipgisterud as a company limit" 
by guavnufee, a copy ol the resolution declaring the amount of th 
guarantee. 

825. The lists ol nii'inbn* and directors and any other particulars j claim 
to the company required to he delivered to the registrar shall be verified by 
statutory declaration of any two or more directors oi othei nrinenml nllifnr* r 
the eompany. 

828. The registrar may require such evidence as he thinks mrc-Mirv foi tin 
purpose of satisfying himselt whether any company prop 
or ia not a joint stock company ns hereinbefore defined. 

827. No fees shall lie charged in respect of the registration m pursuance <»i 
this Part of this Act of a company if it is not registered aa a limited company, 
or if heibre its registration as a limited eompany the liability of the shareholders 
was limited by some other Act ol Pailiament or by letters patent. 

$28. When a company registers in pursuance of this Part of this Act with 
limited liability, the word ‘'limited'’ shall form and bo registered as part 


Addition uf 
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829. On compliance with the requirement of this Part of tl is Ait with reBpecl 
to registration, and on pat mint of such lets, if ans, as an puable under the 
lmth Schedule to this Act, the n^isuar shall entity unia Ins hand that the 
company applying for regi truhon is liieorporited aa a company under this Act, 
and in the east of a limit id lompmv Dial it is limned mel Ihfmip n t lit companv 
■hall beso uuorpoiatul and m\ hanking companx in Scotland so incorporated 
shall hi deuned to he a hink mcoipoiatcd, ondiluteil or established bv r under 
Act of Paihument 

830 All property rial aril puscnal (mi hullin' things m action; belonging 
to or vested in a com pa in it the date ol its retaliation in ]>ursuaiuc of this 
Part ot this Act, shall on registration pas to and \i t in the lompiny aw 

incorporated under this Ail for ill the estate unel luteust of the company 

thoroin 

331. Registration cf a unnpnm in pursuance of tin Part if tins Ail shall 

not ulltet tbo rights or lubilitiis of the u n pint in uspc i of any debt or 

obligation mnirred, or any contract nileicd into, by to, with oi on behalf ot, 
the u mpany before registration 

382. All actioriB and other le^al pi out din^.H mIuui ul the time ol the re gist in lion 
of a company in piinuanu ol Ihis Pent ot this \( 1 an pending b\ oi against the 
company, oi the public oflitu oi am minder then oi, mix be cenuuucii in the 
aarnc manner as it the registration hid m t taken place 

Provided that cMUihon shall not issue i H nmst the (fleets ol in\ individual 
mcnibci of the compmy oil anv judfimiit dmu ei order hfuirieel in ujv such 
action or proe ei dm % but, in the event it tin piojiih un J (fleets of the eompiny 
being msullieiiut t> satisfy the judgment, eleeiee ir urdi r, in eirder mHV be 
obtained for winding up the ronipiny 

33^. (1) \lliina eompiny is regidired in pursuinee ol tins Part of this Ait, 
the following piovisions ol this Heetion sh ill have effect 

(2) All provisions contained in .my \e t it 1 ubmient or other instrument 
constituting or rcguhliiu the) companv including m the case if a eonipeny 
rtgiHtered as a company limited by (iininntee, 0 i m i lotion diehmiv tin amount 
ol the guarantee, shall be deemed to be conditions ind rigid it ions it tin company, 
in the same maimu and with tlu same lriudtnts i il i>e miieli thereof is would, 
if the company had been formed unlet this \d hive been liipimd to lie m iit«d 
in tlu memorandum, were (untamed in aregi tend immoi indum ind tin n iduc 
thereof were contained in registi reel irlu ks 

(1) All the provision** of this Ai t shall apj i\ tc the eornpim atil the meniheifl 
contributories, and creditors thereof in the same manner in all rispaih as if it 
had been formed under this Ait subject as followt 

(a) Table A shall not apply unless adopted b\ spinal re e lutiou, 

(b) Ihe provisions oi this Ad relating tc the niinibeung of shnes shall not 

apply to any joint dork comp mv wliosi h ne s ori m t iiurube n d 

c) Subject to the provisions of this sedum the eompiny shall net liavi power 
to alter anv provision n on1 nnid hi mv \ct of Iarliaimrit refuting to 
the company, 

(d) Subject to the piovisions of this siction the eompiny shall not have power, 

without the Banition of the huird oi liule, to altir any juovision 
contained m any Jctti rs pitent relating t) flu <onpiny, 

(e) The company shall not have power to alter any pruvisnn emitaiiud in 

a royal charter or letters pitent with re spirt to flu objects of tlie 
company, 

(f) In the event of the company being wound up ivery person «hall be a 

contributory, m respect of (he dd>1s and liabilities of tho company 
contracted before registration who is liable to pay or contribute to 
the payment of any debt or liability of the eompiny contracted before 
registration, or to puy or contiibuti to the payment of any sum for 
the adjustment of tho rights of tho mi mbus among themselves in respect 
of anv such debt or habihty or to pay or contribute to the payment ot 
the costs and expenses of winding up the company, so far as ielates to 
such debts or liabilities as aforesaid, 

?. 
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(gj In the event of the company being wound up, every contributory shall 
be liable to lontribule to the as.'-ets of the company, in the course of 
the winding up, all sums due from him in respect of any such liability 
as aforesaid, and, in the event of the dioth, bankruptcy, or insolvency, 
of any contributory, or marriage of any female contributory, the 
provisions ol this Act with respect to the personal representatives, to 
the heirs and legatees of heritage of the heritable estate in {Scotland 
of d< ceased contnbuloruB, to the trustees of bankrupt or insolvent 
contributories, and to the liabilities of husbands and wives respectively, 
shall apply; 

(J) The provisions of this Act with respect to— 

(a) the registration of an unlimited company as limited; 

(b) the powers of an unlimited company on registration us a limited company 

to increase the nominal amount of its Blare capital and to provide 
that u portion of its share capital shall not hr capable ol being called 
up except in the event of winding up; 

(e) the power of a limited company to determine that a portion of its share 
capital shall not be capable oi being called up except in the ovent 
of winding up; 

shall apply notwithstanding any provisions contained m any Act of Parliament, 
ro) al cbartci, or other imtnizueut constituting or regulating the company. 

(5) Nothing in this section shall authorise the company to alter any such 
provisions contained in any instrument constituting or ngulnting the company, 
as would, if the eompunv had originally been formed umhr this Art, have been 
required to be contained in the memorandum and arc not authorised to hr altered 
by this Act. 

(6) Nothing in this Act shall derogate from any power of altering its constitution 
or regulations which may, bj virtue of any Act of Pajliannnt or oilin' instrument 
constituting or regulating the company, be vested in the company. 

(7) In this section the expression “ instrument '* includes dud of settlement, 
contract of co-partncry, cost*book regulations and letters patent. 

334.—(i) Subject to the provisions of this action, a company registered m 
pursuance of this Part of this Act may by special resolution alter the form of 
its eonstitutiou by substituting a memorandum and articlis for a dud of 
settlement. 

(2) The provisions of this Act with respect to confirmation by the couit anil 
registration ol an alteration of the objects of a eonijany shall so far ns applicable 
apply to an alteration under ibis section with Ihe lollowing modification!’ 

(a) There shall he substituted for the priritid copy of the a Kuril rm morandum 

required to be delivered to the registrar of companies a piinttd ropy of 
the substituted memorandum and articles; and 

(b) On the registration of the alteration being certified by the regisliar (lie 

substituted memorandum and articles shull apply to the company rn 
the same inunner as if it were a company legistend under this Act with 
that memorandum and those articles, and the company’s deed of 
settlement shall cease to apply to the company. 

(3) An alteration under this section may be made either with or without any 
alteration of the objects of the company under this Act. 

(4) In this section the expression “deed of setth.nn nl ’’ includes any contract 
of eopurtneiy or other instrument constituting or regulating the company, not 
being an Act of Parliament, a royal charter, or letters patent. 

I' 335. The provisions of this Act with respect to staying and restraining actions 
and proceedings against a company at any time after the presentation of a 
petition for winding up and bifore the making of a winding-up order shall, in 
the case of a company registered in pursuance of this Purl of this Act, wbire the 
application to stay or rest ruin is by a creditor, extend to actions and proceedings 
against any contributory of the company. 

836. Where an order has been made for winding up & company ngistered in 
pursuance of tbis Part, of this Act no action or proceeding shall be commenced or 
proceeded with against the company or any contributory of the company in respect 
of any debt of the company, except by leave of the court, and subject to such 
terms as the court may impose. 
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P4Kr A 

Winding op of Unrigtsticrkd Iomianius 

837. Jor the purpose of Hus Purl ot tlu Ait Ik ixpHsmun unrigistuid 
company shall iuciud< am liuttu baunp hanl eutiind under Hi [ruc-tic 
baxingH Hanki Ait, 1801 and any partnei hip, whether limited or ml, am 
assouation ami am company with the following uo ptions 

(1) a railway company mcoipontcd 83 Act of Parliament except in m> far 
ttB is provided by the Abandonment of Kailua} a AiL, 18 r i0 and the 
Abandimmeui of Kailways Ait, 1889, and an> Act* amending them 
W a eompany registered 111 any pait of tlu Imhd Kingdom under the Joint 
htock (omp lines Ath oi undu tlu t nmpamu Ait 1862, or undei I he 
CompanifH (Consolidation) \tt, 1908, or under this Act 
('!) » paitnerslnp, assouation or eoiupam which consists of less than tight 
members and is not a Ionian purtnu hip asaeciitien or company 
(4) a limited piutuership ugibtmd in I upland 01 Northern In land 


338 (J) Subject to tin provision ol this Pint of tins Act, am uiuegihtuid 

company ram be wound up under this Ait and all tU prow ions ot this Aet 

with respect to winding up shall apply to an unregistered eoinpnm with the 
following exceptions and additions - 

(a) If an umegistercd company has 1 pnmijal phee oi busmtsB situate in 

Nortluin Iielind it lull not he wound up under this 1 art oi thn Ait 
unless it has a principal j lact ot buHimsh situate in 1 nglnnri or Scotland 
or 111 both England and Se otlan 1 

(b) An uuregisteied toiuj 1113 shall, fur tin purpose of det(immilig till court 

having juiisliction in tlu mutter of the winding uj be deeimd to be 

rogistucd 111 I nglaud 01 Se otlan 1, awiidmg as iL ] imeipul plait of 

business ih ail unit in 1 li hnd or Siotlaml, or d it lias 1 pniiw} il jluie 
of business situate in both eon lint to be ugisterel in both < mint mu 
and tin punupil plac oi bu uiefs situate in that pint if ( n it Knt un 
in wliuli pi xudiugs un hung m tituli 1 shall, fu all tlu purposes of 
the winding up, bedumed to be the registered oilici oi the eoiupam 

(c) No unregistered company shall he wound up under Huh Aet vohmliuilv ti 

subject to supei 1 lsion 

(d) Tht e ire urnutane e a in wliuh an unre gist cud company may bi wound up 

aro ttH folio wh 

(l) If the eonpany is dis olved, 01 bus leasid to tuny on hu nuns, 
or in earning on busmifcs only ier (lu puiposc ot winding up di ailaiis, 

( 11 ) If the compinv is umbli to pa its di hi , 

(m) If the court ii of opinion that it is ju t anel ((putable that tlu 
company should be wcuud up 

(e) An umegistered eompany shall foi the pu peisi ot thii* Aet, br deemed to 

be unable to pay its de bin 

( 1 ) If a ireditor, by a si^nment er ot) in u>e, to whom tlu company 
is indebted in a sum exceeding liftv pounds then due, ha« Henul on tin 
eompany, by leaving at itb principal place nf bu hush 01 In dihvmng 
to the aoeretaiy or some ducctoi, manage!, or jnmipal oflutr of the 
eompany, or by otherwise Nerving in such mannei a« the court may 
approve or direct, a demand under lus hand lojuiring the coinpuii} to 
pay the sum so due, and the company has for three weeks after the 
service oi the de mand neglected to pay the sum, or to secure or comjHiund 
for it to the satisfaction of the ere ditor 
(u) If any aetion or other pi weeding has been institute u against 
any member for any debt or demand due, or claimed to be due, from 
the oompany, or from him m his oharaeter of member, and notice in 

38(2) 
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writing of the institution of the action or proceeding having been served 
on the company by leaving the same at its principal place of business, 
or by delivering it to the secretary, or Home director, manager, or 
principal officer of the company, or by otherwise serving the same in 
such manner as the court may approve or direct, the company lm> not 
within ten days after service of the notico paid, secured, or compounded 
for the debt or demand, or procured the action or proceeding lo be 
stayed, or indemnified the defendant to his reasonable satisfaction 
against the action or proceeding, and against all costs, damages, and 
expenses to be incurred by him by reason of the same; 

(iii) If in England or Northern Ireland execution or other process 
issued on a judgment, decree, or order obtained in any court in luvoui 
of a creditor against the oompany, or any member thereof as such, or 
any person authorised to bo sued as nominal defendant on behalf of the 
company, is returned unsatisfied; 

(iv) If in Scotland the indueiw of a charge for payment on an extract 
decree, or au oxtraot register^ bond, or an extract registered protest, 
have expired without payment being made; 

(v) If it is otherwise proved Lo the satisfaction of the court that the 
company is unable to pay its debts: 

(f) The court having jurisdiction to wind up a railway company under the 

Abandonment of Railways Ai t, I860, and Iho Abandonment of Rnihvajs 
Act, 1869, and the Acts amending them, shall be the High Court or the 
Court, of Session, according as the railway was authorised to be made in 
England or Scotland, and the special provisions of those Acts shall apply 
to the winding up with the substitution of references to this Act for 
references to the (Joinpanics Acts 1862 and 18B7: 

L’rovidcil that, subject to any ordrr made under section titty seven 
of the Supreme Court of Judicature (Coubolidutmn) Act, J026, mid 
without prejudice to tin* power to make orders of transfer nuclei that 
Act, the jurisdiction of the High Court, uudor this provision shall be 
exercised by the Chancery Division of that Court and provision may 
bo mado by general rules for regulating the eveicise of the Haul 
jurisdiction: 

(g) A petition for windinir up a trustee savings bank may bp presented by 

the National Debt Commissioners, oi by a commissioiiei appointed under 
the Trustee havings Flanks Act, 1887, us well as by any person autho¬ 
rised miller the ollnr provisions of this Act to present a petition for 
winding uji a company: 

(h) In tlu» cii'»e of a limited partnerdiip the provisions of this Act with respect 

to winding up shall apply with such modifications, if am, as may he 
provided by rules made by the Lord Chancellor with the concurrence 
of Iho President of tho Hoard of Trade, and with the substitution of 
general partners for directors. 

(2) Where a company incorporated outside Great JJritain which has been 
carrying on business in Grout Rrilnin (‘rases to carry on business in Great RiiLain, 
it may be wound up as an unregistered company under this Part of this Act, 
notwithstanding that it has been dissolved or otherwise ceased to exist as a 
company under or by virtuo of the laws of the oountry under which it was 
incorporated. 

(3) Nothing in this Part of this Act shall affect the operation of any enactment 
which provides fur any partnership, association, or company, being wound up, 
or being wound up as a company or as an unregistered company, under am 
enactment repealed by ibis Act, except that references in any such first- 
mentioned enactment to any such repealed euaotmont shall be read as references 
to tho corresponding provision (if any) of this Act. 

8119. -(1) In the event of an unregistered company being wound up every 
person shall bo deemed to bo & contributory who is liable to pay or contribute 
to the payment of any debt or liability of the company, or to pay or contribute 
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fco (he payment of any sum for the adjustment of the rights of the members 
among themselves, or to pay or contribute to the payment of the costs and 
expenses of winding up the company, and every contributory flhall be liable to 
contribute to the assets of the oompany all sumfi diia from him in respcol of any 
such liability as aforesaid: 

Provided that, in the case of an unregistered company within the stannaries, 
a past member shall not be liable to contribute to Ihe assets of tbo coinpuny if he 
has ceased to be a member for two years or more either before the mine ceased to 
bo worked or before the date of the winding-up order. 

(2) In the event of the death, bankruptcy, or insolvency, of any contributory, 
or marriage of any female contributory, the provisions of this Act with respect 
to the personal representatives, to the heirs and legatee b of heritage of the 
heritable estate in Scotland of deceased contributories, to the trustees of bnnkrupt 
or insolvent contributories, and to the liabilities of huabands and w»\ ea respectively, 
shall apply. 

340. The provisions of this Act with respect to stu ving and restraining actions 
and proceedings against » company at any time after the presentation of a 
petition for winding up and before the making of ft winding-up order shall, in 
the case of an unregistered company, where the application to Nlay or re-strain 
is by a creditor, extend to actions and proceedings against any contributory of 
the company. 

341. Where an order lias been made for winding up an unmrHcrcd company, 
no action or proceeding shall be proceeded with or eonnueiifcd against any 
contributory oi the company in respect of any debt of the company, except bv 
lenvii of the court, and subject to such Icnns ar- the court may impose. 

342. The provisions of this Part of this Act with respect to umigistcred 
companies shall be in addition lo and not in rest rid ion of any provisions herein- 
In Tore in 1hi.> Act contained with inspect to winding up companies by thu court, 
and the court or liquidator may exercise any powers or do any act in the c«h*> 
of unregistered companies whi<h might lie exerewd or done by h or him in 
winding up companies formed and registered under this Ael: 

Provided that an unregistered company shall not, exiept id the event of its 
being wound up, bi deemed to be n company under this Act, and then only to the 
extent provided by this Turt of this Act. 


PART XJ. 

Companies Incorporated outside Great Britain cabbyingi on duunbbb 
within hit rat Britain. 

343. This part of Ibis Art shall apply to all companies incorporated outride 
(Ireat Britain which, after the commencement of this Act. establish a place of 
business within Great Britain, and to all companies incorporated outside Great 
Britain which have, before the commencement of this Act, established a place 
of business within Great Britain and continue to ha\o an established place of 
business within Great, Britain at the commencement of this Act. 

344 t _(i) Companies incorporated outside Gnat Britain whirli, aftir the 

commencement of thiB Act, establish a plaoc of busmen within Great Bntam 
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■hall within one month from the establishment of the place of business, deliver 
to the registrar of companies for registration— 

(a) a certified copy of the charter, statutes or memorandum and articles of 

the oompany, or other instrument constituting or defining the constitu¬ 
tion of the company, and, if the instiumcnt i*> not written in the English 
language, a certified translation thereof; 

(b) a list of the directors of the company, containing such particulars with 

respect to the directors as are by this Act required to bo contained with 
respect to directors in the register of the directors of a company; 

(c) the nAmcs and addresses of some one or more persons rosident in Great 

Britain authorised to accept on behalf of the oompany service of process 
and any notices required to be served on the oompany. 

(1!) The following companies, namely:— 

(a) companies incorporated outside Orcat Britain which, before the first 

day of April, nineteen hundred and nine, established a place of business 
and at the commencement of this Act continue to have a place of 
business within Great Britain; 

(b) companies incorporated in Northern Ireland before the first day of 

January, nineteen hundred and twenty-two, which at the commence¬ 
ment of this Act have a place of business within Great Britain; 

(e) companies incorporated in the Irish Fi it State which, before the 
twenty seventh day of March, nineteen hundred and twenty-three, 
established a place of business and at tbe commencement of this Act 
continue to have a place of business within Great Britain; 
shall, within one month from the commencement of this Art, deliver to the 
registrar for registration the documents and particulars specified in the last 
foregoing subsection. 

(3) Companies to which this Part of this Act applies, other than the companies 
mentioned in subsections (1) and (2) of this section, shall, if at the commencement 
of this Act they have not delivered to tho registrar the documents and particulars 
specified in paragraphs (a), (b) and (c) of subsection (I) of section two hundred 
and seventy-four of the Goiiipanios (Consolidation) Act, 1908, ns amended by 
the Companies (Particulars as to Directors) Act, 1917, continue subject to the 
obligation to deliver those documents and particulars in accordance with tho 
said Acta. 

845. A company incorporated in a British possession which has delivered to 
the registrar of companies - 

(1) in the case of a company to which s bsection (1) or subsection (2) of the 

last foregoing section applies, the documents and particulars specified 
in paragraphs (a), (b) and (el of subsection (1) of that section; 

(2) in tho case of any other company to which this Part of this Art applies, 

the documents and particulars specified in paragraphs (a), (b) and (o) 
of subsection (1) of section two hundred and seventy-four of the 
Companies (Consolidation) Act, 1908, as amended by the Companies 
(Particulars as to Directors) Act, 1917; 

shall have the same power to hold lands in the United Kingdom as if it were a 
company incorporated under this Act 1 

Provided that nothing in this section shall affect the power of a company to 
hold lands by virtue of registration in Northern Ireland. 
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8M. If in the caae of any company to whioh this Part of thia Aot appliei any Return to be 
alteration ia made in— delivered to 

(1) the charter, atatutee. or memorandum and articles of the oompany or any ^jtktrar 

such instrument as aforesaid; or where doou- 

(2) tho directors of the company or the partieulj'.' contained m the list of the 

directors; or Mterea. 

(®) tho names or addresses of the persons authorised to aooept service on behalf r> 

of tho company; 

the company shall, within the prescribed time, deliver to the registrar for 
registration a return containing the prescribed particulars of the alteration. 

847. -(1) Every company to whioh this Part of this Act applies shall in every Balance 
calendar year make nut a balance sheet in such form, and containing such particulars sheet of 
and including such documents, as under the provisions of this Act it would, if it oompany 
had been a company within the meaning of this Act, have been required to make carrying on 
out and lay before the company in general meeting, and deliver a copy of that business in 
balance sheet to the registrar for registration. * (Ireat Britain. 

(2) If any such balance sheet is not written in the English language there shall Amended, 
be annexed to it a certified translation thereof. 1147, s. 1J 2. 


348. Every eoiiipnny to which this Part of this Act applies shall— 

(I) in every prospectus inviting subscriptions for its shares or debentures 
in Great Britain state the country m which the company is incor¬ 
porated; and 

(2j nmspieuouolv exhibit on every place where it curries on business in 
(Ireat Britain the name of the company and the country in which 
the company is incorporated; and 

(.*t) cause the name ot the company and of the country in which the company 
is incorporated to be stated in legible characters in ali bill-heads and 
Mlrr papir, and m. all notiies, ladvertisements], and othei official 
publications of th* company; and 

(4) if the liability of tho members of the company is limited, cause notice 
of that fact to be stated in legible characters in every such prospectus 
as atoresaid and m all bill-heads, lettei paper, notices, |mlvortisciiu nts] 
anil other official publications of the company in (Ireat Britain, and to 
be affixed on every plane where it carries ou its business. 
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849. Any process or notice required to be served on a company to which this Service on 
Part of this Act applies shall be sufficiently served if addressed to any person company to 
whose name has been delivered to the registrar under this Part of this Act and which 
left at or sent by post to the address which has been so delivered; Part XI. 

_ , , , applies 

Provided that— 

(1) where any such company makes default in delivering to tho registrar 

the name and address of a person resident in Great Britain who is 
authorised to accept on behalf of (he company service of process or 
notices; or 

(2) if at any time all the persons whose names and addresses have been so 

delivered are dead or have ceased so to reside, or refuse to accept 
service on behalf of the company, or for any reason cannot be served; 
a document may be served on the company by leaving it at or sending it by post 
to any place of business established by the company in Great Britain. 

860.—(1) Any document, which any company to which this Part of this Act Gffioe where 
applies is required to deliver to the registrar of companies, shall be delivered to documents 
the registrar at the registration office in England or Scotland according as the to be mod, 
company has established a place of business in England or Scotland, and if it 
has established or establishes a place of business both in England and in Scotland, 
the document shall be delivered at the registration office both in England and in 
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Scotland, and references to the registrar of companies in this Part of this Art shall 
be construed accordingly: 

Provided that nothing in this Part of this Act shall operate to require any 
document to be delivered at afiy registration oflioe if it has been delivered at Ihnt 
office before the commencement of this Art. 

(2) If any company to which this Part of this Act applies ceases to have a 
place of business in either part of Great Britain, it shall forthwith give notice 
of the fart to the registrar of companies for that part, and as from the date on 
which notice is so given the obligation of the company to deliver any document 
to the registrar shall erase. 

861. If any company to which this Part of this Act applies fails to comply 
with any of the foregoing provisions of this Part of this Act the company, and 
every officer or agent of the company, shall be liable to a fine not exceeding fifty 
pounds, or, in the case oJ a continuing offence, five pounds for e\cr\ day during 
which the default continues. 

852. For the purpose of Huh Part of this Act: - 

The expression “ certified ” means certified in the prescribed maimer to be 
a true copy or a correct translation; 

The expression “diioctor” in relation to a company includes any person 
in accordance with wIiom* directions oi instructions the directors of the 
company arc accustomed to a< t; 

Tlio expression “ place of business ” includes a share transfei or share 
registration office; 

The expression “ prospectus ” 1ms the same meaning as when used m n Li f ion 
to a company incorporated under this Act. 


Special Provision* ns to Companies incorporate<1 m Channel hlanls 
or Isle of Man. 

853. Where a company incorporated the Channel Islands the Isle of 
Man— 

(1) after the commencement of this Aet establishes a place of business in 

England or Scotland; or 

(2) Ims before the commencement of this Act established and at the com¬ 

mencement of this Act continues to have a place of business in England 
or Scotland; 

all the provisions of this Ac t requiring documents to be forwarded or delivered 
to, or filed with, the registrar ol companies (other than provisions requiring the 
payment of a fee in respect of the registration of a company) shall apply to the 
company in like manner as if it were n company registered in England ur Scotland, 
as the ease may lie. and if the company establishes places of business both in 
England and in Scotland the said provisions shall so apply as if the company were 
registered both in England and in Scotland: 

Provided that, in the ease of a company which has established a place of 
business before the commencement of this Act, the time within which documents 
must bo forwarded or delivered to, or filed with, the registrar shall run from the 
commencement of this Act. 


PART XII. 

Restrictions on Sale of Shares and Offers of Shares for Salk. 

864.—(1) It shall not be lawful for any person- 
fa) to issue, circulate or distribute in Great Britain any prospectus offering 
for subscription shares in or debentures of a company incorporated 
or to be incorporated outside Great Britain, whether the company 
has or 1ms not established, or when formed will or will not establish, 
a place of business in Great Britain, unless— 

(i) before the issue, circulation or distribution of the prospectus 
in Great Britain a copy thereof, certified by the chairman ana two 
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other directors of the company as having been approved by resolution 
of the managing body, 1ms been delivered for registration to the 
registrar of companies; 

(ii) the prospectus states on the face of it that the copy has been so 
delivered; 

(iii) the prospectus is dated; 

(iv) the prospectus otherwise complies with (las i‘art of this 
Act; or 

(b) to issue to any person in Great Britain a form of application for shares 
in or debentures of such a company or intended company os aforesaid 
unless the form is issued m it Ii a prospectus whuh complies with this 
Part of this Act: 

Provided that this proMniun shall not upply if it is ahowu tlmt the 
form of application was issued in connection w ilh a bona tide imitation 
to a person to enter into an underwriting ngicumnt with respect to 
the shareB or debentures, 

(2) This section shall not apply to the issue to existing mcmbirs oi debenture 
holders of a company ot u prospictus or form of application muting to shares 
in or debentures of the company, whether an apple ant for slimes oi debinlures 
will or will not have the right to renonnee in fa\oui of other persons, but, sul»]ect 
as aforesaid, this section shall apply to u prospeitus oi form ol application 
whether issued on oi with reference to the formal ion ot a company or 
subsequently. 

(8) Where any document by which any shares in or debentures of a company 
incorporated outside Great Britain are oilered for sale to the public would, if 
the compuny concerned had been a company within the meaning of this Act, 
have been deemed by u'rtue of section tluih -eight ot tins Act to be a prospectus 
issued by tlie company, that document shall bo decimal to lu, for the puijioscH of 
this section, a prospectus issued by the company. 

(4) An offer of shares or debcnluics for subscription oi sale to any person 
whose ordinary business or part ot whose ordinary business it is to buy or Bell 
alians or d< bcnturcs, whether as puwipal oi agent, shall not he deemed an offer 
to the public for the pui jnihis of tins sect uni. 

(f») Section thiity-siun ol this Act shall extend in t\riy prospectus to winch 
this section applies. 

(0) Any person who is knowingly responsible for the issue, cneulatiou or 
distribution of any prospectus or for the issue of a form ol application lor slimes 
or debentures in contravention of flu piowsionn of tt«i•» section sliall la Jiahlo to 
a line not exceeding five bundled pounds. 

(7) In tins and tho next following m el inn the txpiessnms 11 pi os pectus,” 
“ Hharefi,” and “ debcntuies ” have the same ineatnugs as when used in rclution 
to a company incorporated undei tins Ait. 


356.—(1) In older to com ply with this Tart of tlii* Ait a prospeitus m addition 
to complying with tin piousiuns of sub paragraphs (n) and (in) ol paragraph (a) 
of subsection (I) of the last foregoing acction must - 
(a) contain particulars with respect to Uie following matters— 

[(i) the objects of the company]; 

(ii) the instrument constituting or defining the constitution of the 
company; 

(iii) the enactments, or provisions having tho force of an enactment, 
by or under which tho incorporation of the company was effected; 

(iv) an address in Great Britain where the flaid insirurncnt, enactments 
or provisions, or copies thereof, and if the same are in a lorcign language 
a translation thereof ceil died in the prescribed manner, can be 
inspected; 

(v) the date on which and the country in which the company was 
incorporated; 

(vi) whether the company has established a place of busineaA in 
Great Britain and, if so, the address of its principal office in Great 
Britain: 
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Provided that the provisions of sub-paragraphs [(i)], (ii), (iii) and (iv) of 
this paragraph shall not apply in the case of a prospectus issued more 
than two years after the (Into at which the company is entitled to 
commence business. 

(h) subject to the provisions of this section, state the matters specified in 
Part I. of the Fourth Schedule to this Act [(other tlum those hjiecified 
in paragraph 1 of the said Part I.)] and set out the reports specified in 
Part II. of that Schedule subject always to the provisions contained 
in Part III. of the said Schedule: 

Provided that— 

f(i) whore any piospecluH is published as a newspaper advertisement, it 
shall be a sufficient compliance with the requirement that the 
prospectus must apr oify the objects of the company if the advertisement 
specifies the primary object with which the company waB formed; 
and | 

(ii) in paragraph 3 of Part I. of the said Fourth Kelndulo n reference lo the 
constitution of the company shall he substituted lor the reference to 
the articles; [and] 

|(ill) Paragraph 1 of Part 111. of that Schedule shall have effect as if the 
reference to the memorandum were omitted therefrom. | 

(2) Any condition requiring or binding any applicant for shares or debentures 
to waive compliance with any requirement of tins section or puipoiting to otlect 
him with notice of anv contract, document, or mutter not specifically referred to 
in the prospectus, shall be void. 

(3) In the event of non-compluuiro with or contravention of anv ol the 
requirements of this section, a dircctoi or other person responsible tor the 
prospectus shall not incur any liability by reason of the non-compliance or 
contra vontion, if— 

(a) as regards any matter not disclosed, he proves that lie was not cognisant 
thereof; or 

(h) ho proves that the non-compliance oi contravention arose from an honest 
mistake of fact on his part; or 

(c) the non-cumplianuo or contravention was in respect of matters which, 
in the opinion of the court dealing with the case, were immaterial or 
were otherwise such as ought, in the opinion of that court, having regard 
to all the circumstances of the case, reasonably to be excused: 

Provided that in the event of failure to include in a prospectus a statement 
with respect to the matters rontwned in paragraph 15 of Part 1. of the Fourth 
Schedule to this Act, no director or other person shall incur any liability m respect 
of tho failure unless it is proved that he had knowledge of the matters not 
disclosed. 

(4) Nothing in this section shall limit or diminish any liability which an} 
person may inour under the general law or IliiH Act apait from this section. 


866 .— (1) U shall not be lawful for nny person to go from house to house 
offoring shares for subscription or purchase to the public or any member of the 
public. 

In this subsection the expression “ house " shall not include an office used for 
business purposes. 

(2) Subject as hereinafter provided in this subsection, it shall not he lawful 
to make an offer in writing lo any member of the publio (not being a person 
whoso ordinary business or part of whose ordinary business it is to buy or sell 
shares, whether as principal or agent) of any shares for purchase, unless the 
offer is accompanied by a statement in writing (which must ho signed by the 
person making the offer and dated) containing such particulars as ait' required 
by this section to be included therein and otherwise complying with the require¬ 
ments of this section, or, in the case of shares in a company incorporated outside 
Groat Britain, either by such a statement as aforesaid, or by such a prospectus as 
oomplies with this Fart of this Act; 
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Provided that the proviiiona of this subnotion shall not ap]J> - 
(») where the sharea to which the offer relates aro shares uhieh ere quoted 
on, or in respect of whioh permission to deal has been granted by, any 
reoognised stooL exehnnjte in Urcnt Britain and the offer no states and 
speoiffoa the stork exchannc, or 

(b) where tho shares to ahioh the offer relates are shares winch a coinpani 
, . 1 ^ tp ' or aqreul to allot with a ucw to their heme offeicd for 
sale to the public, or 

(o) where the offer was made onlv to persons with whom the person making 
lo offer has been in the hubit of doing regular business in the purchase 
or salo of shares 

(3) The written statement aforesaid shall not contain anv matter other than 

ek.*. r ° l ! Ulr0d b \ th ” BeotKm t0 be '-hi run, and shall not ho 

in characters less large or less legible than snv oharaclers used in the offer or in 
any document sent therewith 

mattorn* 16 8ait * Stftte?nenfc contRln I'Articulam with rcspttt to tin following 


(a) whether the pci non making the offer is acting ns jirmcipHl or agent, and 

if as agent the name of his principal and an address in Great Biitnm 
whore that prinupal cm ho served with protest., 

(b) the date on wluoli and tho country in whioh the company was incorpo 

rateil and tho addrosN of its registered or principal office in Great 
Britain, 

(c) the authorised share capital of the company and the Amount thereof 

which has bocn issued, the classes into which it is divided and the nphts 
of each chsH ol shareholders in respcit of capital, dividends and 
voting, 

td) the dividends, if anv, paid by the company on each class of Hhares during 
oaoh of tho thru* financial years lmmrdiately pieoodmg the offtr, and 
if no dividend linn been paid m respect of shares of anv particular class 
during an\ of thoce years, a statuncnl to that elTcot, 

fe) (he total amount of anv di benturos issued 1>\ the company, and outstanding 
at the date of the statement, toother with the rate or interest pavable 
thoreon, 

(f) the names and addresses ol the directors of the < ompany, 

(g) whether or nof the shaies offered are fully paid up, and, if not, to what 

extent (hoy are paid up, 

fh) whether o? not the shares aie quotid on, or permission to dual therein lias 
been glinted by, any rooogmsed stock exchange m Great Britain or 
elsewhere, and, if sn, whit h, and, it n )t, a statement that thev Are not so 
quoted or that no such permission has bun graulc d, 

(i) where the offer rclotes to units, particulars of tho name nnd nridressts of 
the persons in whom the shares represented by the units are vested, (he 
date of and the parties to anv document defining the terms on whioh 
those shares are held, nnd an iddnss in Omaf Britain where that 
document or a copv thereof can lit inspci ltd 

In this subsection tho expres ioi ‘company " moans the company by whitb 
the shares to which the statement relates weir or arc to be issued 

(5) If any person acts, or incites, causes or prooures any person to act, in 
contravention of this section, ho sha 1 ! he liuhlr o imprisonment for a ttrrn not 
exceeding six months or to a fino nol exceeding two hundred pounds or to both 
such imprisonment and fin* f and in the case of a second or subsequent offence 
so imprisonment for a tarn not exceeding twelvo months or to a fine not exceeding 
five hundred pounds, or to both suth impiisontncnt and fine 

(6) Where a person convicted of an offence undor this section is a eompan\ 
(whether a company within the moaning of this Act or not), every director and 
every officer concerned in the management of tho company shall be guilty of the 
hke offence unless he proves that the aot constituting the offence took place 
without hiB knowledge or consent 

(7) In this section, unless the context otherwise requires, the expression 
"shares" means the shares of a company, whether a oompany within the 
meaning of this Act or aot, and moludes debentures and units, and the expression 
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“unit" means any right or interest (by whatever name called) in a share, and 
for the purposes of this section a person shall not in ielation to a company hi 
regarded as not bung a member of tho public b\ reason only that hi is a holder 
of shares in the company or a purchaser of goods from tin company 

(8) Where any person is oonneted m England of having made an offer in 
oontravention of the provisions of this section, tin court before which he is 
convicted may order tlmt anv contract mailt as a ii«m It of tin ofTci shall bt 
void, and, where it makes any such order, may givi such consequential 
directions as it thinks proper for the repayment of anv money or tho retransfer oi 
any shares 

Whore the comt makes an order under this subsection (win Llnr with oi without 
consequent] il directions) an appeal against the older md the const quentul 
directions, if anv, shall lie to tho High Court 


TART XIII 
Mjsoellauboun. 


Prohibition 
of partnu 
ships with 
more tbau 
twenty 
members 

p 397. 


Prohxbxtxoh of Partnet ihxps mth rn )rt th m I u^etUij Member* 

367. .No company, association, or partrnnhip con luting of mun Jian tvvinU 
pcrNonw shall be lotntid for tlu puifiosi of carrying on my business (otlm linn 
till business oi bftnkm^) that haw lot its objict the inquisition of gam bv the 
company, association oi partnership, oi by tlu individual numbers thin of 
unless it ih registered as a company under this \ t oi is formu! m pursim c 
of some other \it of J'arlnmrnt or of loth in patent or is a company m r o/ud 
in woiking mint 41 within tlu stmuanrsuud aubjtct n th juri die turn ol tho court 
exercising the stannaries jurisdiction 
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Provinces r /aim; t> Bank*. 

358 No oompanv, amentum or partnership lonsisting of more than tin 
persons shall bo formed for the purpose of timing on tlu business of Innknn. 
unless it is registered as a company under this Ait, or is formed m pursuance 
of some other Act of Parliament, or of letters p?itcnt 

359. -(1) Where a hanking company which was m existence on the seventh 
day of August, oighictn hundred and autv two, proposes to register as a limited 
company, it shall, at least thirty days befoio so resist nog, give notice of its 
intention ho to register to every porhon who has a banking aocount with tic 
company, either by delivery of the notice to him, or by posting it to him it oi 
delivering it at, his last known address 

(2) If the oompanv omits to give the notice required by this section, then 
as between the company and the person for the time bung interested m the 
account in icspect of which tho notico ought to have been given, and so far as 
respects flu account down to the tune at whioh notice is given, but not 
further or otherwise, the fortified to of registration with limited liability shall 
have no operation 

360. —(1) A bank of issue registered under this Act as a limited company shall 
not he entitled to limited liability in respect of its notes, and the members 
thereof shall be liable in respect of its notes m the same manner as if it had been 
registered as unlimited 

Provided that, if, m the event of the company being wound up, the general 
assets are lnsulhuc nt to satisfy the claims of both the note holders and the general 
creditors, then the rmmbiis, after satisfying the icamming demands of the note 
holders, shall be liable to oontnbute towards paymont of the debts of the geneial 
oi editors a sum equal to the amount received bv the note holders out of the general 
assets 

(2) For the purposes of this section the expression “the general assets” 
means the funds available for payment of the geneial oreditor as well as the 
note holder 
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0) Any bank of issue Retired under thin Act as a hrmted company ma\ 
state on its notes that the limited liability dots not extend o its notes, ami that 
the members of Hit compunv ire habl m lespect oi its notes in the same manner 
as li it had been registered as in unlimited company 

381.-0) ^hirr v torn puny earning on the business of bankers has dull 
frrwarded to the lrgistrai of companies the urn ml it Luiri it juncel b\ sution 
ont bundled ami eight of tins Act md has wleled theirtu i HtHieimnt ef the name) 
of the several j laces when it eaincs on business the eompam 

(a) shall not be u jumd to iurniNh to tin (oninu lonas ef Inland Ptvenue 

any returns miler the pinyisums of tic (ountry Haul cis Vit 1826, 
the Henke is (Seeitland) Act 1820, see I ion twenty ont ot the U&nk 
Chiitti Act 1811 or section tlmteen of the Hank Notts (Seotland) 
Act, I81 r ) and 

(b) shall bo deermel to bt a 1 haul i id bnnkeis within the meaning of 

the Hunkeis Hooks 1 \ideme Aet 187 1 ) 

(2) 1 lie lift it the sail nntnul uturn liny in,. den duly firwardid may be 
prned m any legal procecdingH Ly the r<rlificaIt il the ngiiliac 


11 1 acdl mtous 0JjLnre8 

362 Jf an} piison in m\ leluin ieporf mtifieult balunu shed oi other 
document utfuiied by oi in the purposes ot ai \ oi the pi elusions ot tins Aet 
specified in the Llcveuth Schedule hutto. wilfullv makes i, tnUmuit tilsc in 
any mate ual pirti nlai knowing it to bt taluc In shall be eultv” ol a hub 
liru mom, and shall bt luble on trmynlion in Sutland oil inditiinuit Lo 
iinprisemmenl toi a turn n + cm ceding two yeais with or withe ut hard labour, 
and bt habit on summary toinioLon m I njund ei S >1 land to lniprisoimirnt 
foi a tarn not o\e ceding tour months with or without huid Inborn, and in 
tithe t (list to u lint in Iilu e t oi m addition to such lmprisonnicnt as aforosaiu 

Ploy life l that 

(a) tho luw imposed on nummary coiniotion shall not cx ted ont liundied 

pounds, 

(b) nothing in this scdion shall ailed the pinvisioiih ef Liu Pirjur Act 

Fill 

363 li in Sortlanl any pus in on exammutim on oath nut housed umlti 
Lius Act or m anv alhdavitoi deposition moi about the winding up of am company 
or otbuwisc in oi about any matter arising undti tins Act wilfully and 
loiruptl) gives like cvidenec he shall be liable 1c the penalties foi wilful 
perjury 

364. If unv pcisoii oi persons ti i It or c nry on business under any name or 
title ot yvluch Limited or any e rntrscticu or mutation ot that woid, is tho 
last word, that person or those pasm shall milt'* duly ineoipoiatcd with hmited 
liability, bt luble to i hue not o\ tc ling live puinds tor every day upon which 
that name oi title lias been used 


Gen&ul Provmms us to OJJtnceh, 

365 (1) VUieie by any enactment m this W it is provided that a company 

and evuy officer of the eompim who i« in defiult shill be liable to a default fine, 
the company anel everv such olhcti shill for evny day during which the default, 
refusal or contravention eoutinucs, In liable to a Jim not exceeding such amount 
as is specified in tilt said enac tment, or, it the amount of the line is not so specified, 
to a fine not exceeding five pounds 

(2) For the purpoae of anv enactment in this Aet which provides that an officer 
of a company yvho is in default shall be hable to a fine or penalty, the expression 
“ officer who is m default means any [dutetor, manager, secretary or other] 
officer of the company, who knowingly and wilfully authonses or permit! tho 
default, refusal or contravention mentioned in the enaotment 
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866. All offences under this Act made punishable by any line may be proaeonted 
under the Summary Jurisdiction Acts. 

367* The court imposing any fine under this Act may direct that the whole 
or any part thereof shall be applied in or towards payment of the costs of the 
proceedings, or in or towards the rewarding the person on whose information 
or at whose suit the line, is recovered, and subject to any such direction all hues 
under this Act shall, notwithstanding anything in any other Aot, be paid into 
the Exchequer. 

368. Nothing in this Aot relating to the institution of criminal proceedings by 
the Uiector of Public Prosecutions shall be taken to preclude any person from 
instituting or carrying on any such proceedings 

369. Where proceedings are instituted under this Act against any person by 
the Director of Public Prosecutions or by or on behalf of tho Lord Advocate, 
nothing in this Act shall bo taken to require any person alio has acted as solicitor 
for tho defendant to diselose any privileged communication made to him in that 
capacity. 


Service o] Documents and Legal Proceedings. 

S70.—(I) A document may be served on a company by leaving it at or sending 
it by post to the registered office of the company. 

(2) Where a company registered in Scotland carries on business in England 
the process of any court in England may be served on the company by leaving 
it at or sonding it by post to the principal place of business of the company 
m England, addressed tu the manager or other head officer in England of the 
company. 

(3) Where process is served on a company under subsection (2) of Ibis section, 
the per.-on issuing out the process shall send a copy thereof by post to the registered 
office of the company. 

371. Where a limited company is plaintiff or pursuer in any action or other 
legal proceeding, any judge having jurisdiction in the matter may, if it appears 
by credible testimony that there is reason to believe that the company will be 
unable 1o pay the costs of the defendant if successful in his defence, require 
sufficient security to be given for those costs, and may stay all proceedings until 
the security is given. 

372. —(1) If in any proceeding for negligence, default, breach of duty, or 
broach of trust against a person to whom this section applies it appears to the 
oourt hearing the case that that person is or may be liable in respect of the 
negligcuuc, default, breach of duty or breach of trust, but that he has acted 
honestly and reasonably, and that, having regard to all the circumstances of 
the case, including those connected with his appointment, he ought fairly to be 
excused for the negligence, default, breach of duty or breach of trust, that oourt 
may relieve him, cither wholly or partly, from his liability on such terms as the 
court may think fit. 

(2) Where any person to whom this section applies has reason to apprehend 
that any cluirn will or might bo made against him in rospect of any negligence 
default, breach of duty or breach of trust, he may apply to tho court for relief, 
and the oourt on any suoh application shall have the samo power to relieve him 
as under this seotion it would have had if it had been a court before which 
proceedings against that person for negligence, default, broach of duty or breach 
of trust had been brought. 

(3) Where any case to which subsection (1) of this section applies is being tried 
by a judge with a jury, the judge, after hearing the evidence, may, if he is satisfied 
that the defendant ought in pursuance of that subsection to bo relieved either 
in whole or in part from the liability sought to be enforced against him, withdraw 
the case in whole or in part from the jury and forthwith direct judgment to be 
entered for the defendant on suoh terms as to costa or otherwise as the Indtrc may 
tMnk proper. 
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(4) The persons tu whom Hub hoc lion applies are the following:— 

|(a) diivctorK of a company: 

(b) managers of a company:] 

(e) officers of a company: 

(d) persons employod by a company as auditor-, whether they aro or are not 
officers of 1 he company. 

373. Orders made by the High t’ourt under tin's Act may be enfoiccd in the 
same manner as orders made in un action item line then in. 

374. (1) The Court of (Session may, by Ant of Sederunt, make rules regulating 
the procedure in proceedings under this Act in the Court of Session or in a sheriff 
court, including appeals from the bliviiff court. 

(2) The power to make rules under this- section includes power to make rules 
with respect to eosts and fees. 

375. - (I) In the case of a company subject to the stannaries jurisdiction, the 
court exercising the stannaries jurisdiction shall have and excroifie the like 
jurisdiction and powers, as well on the common law an on the equity side thereof, 
as the Court of the Vice Warden of the stannaries possessed before the commence¬ 
ment of the Slannuries Court (Abolition) Act, IKUfi, by custom, usage, or statute 
in the case of unincorporated companies, but only no far as is consistent with 
the pi‘o\ isiotiN of this Act and with the constitution of companies us prescribed or 
equirod by this Act. 

(2) For the purpose of giving fuller effect to that jurisdiction, all process issuing 
out of the said court, and all orders, rules, demands, notices, warrants, and 
summonses required or authorised by the practice of the court to be served on 
any company, whether registered or not registered, or on any member or con¬ 
tributory thereof, or on any officer, agent, [directoi, manager,] or servant thereof, 
may be servid in any part of Kngland without any special order of the judge 
fur that purpose, or by such special order may be served in any part of the British 
Islands other than the Irish Free iStale, on such terms and conditions as the court 
may think lit: 

Provided that no such service of process out of the limits of the stannaries in 
any suit or plaint on the common law side of the court shall he effeoted without 
the special older of the judge made on a statement ot the nature and object of the 
suit or plaint. 

(3) All decrees, orders, and judgments of the said court may be enforced in 
the Name munner in which decrees, orders, and judgments of the Court of the 
Vice-Warden of the stannaries could before its abolition have been by law enforood 
whether within or beyond the stannaries. 


General PtovuioM as lo Board of Trade. 

378, The Board of Trade shall cause a general annual report of matters withui 
this Act to bo prepared and laid before both Houses of Parliament. 

377 Any approval, sanction, or licence, or revocation of licence, which under 
this Act may be given or made by the Hoard of Trade may be under the hand 
of a secretary or assistant secretary of the Board, or of any porson authorised in 
that behalf by the President of the Board. 

378,_(]) All documents purporting to he orders or certificates made or issued 
by the Board of Trade for the purposes of this Act and to be sealed with the seal 
of the Board, or to be signed by a secretory or assistant secretary of the Board, 
or any person authorised in that behalf by the President of the Board, shall be 
received in evidence and doomed to be Buck orders or certificates without further 
oroof, unless the contrary is shown 

(2) A certificate signed by the President of the Board of Trade that any order 
made, certificate issued, or act done, is the order, certificate, or aot of the Board, 
shall be conclusive evidence of the fact so certified* 
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379.— (1) The Hoard of Trade may alter Table A, the form in the Seventh 
Schedule and the table of fe?H in the Tenth Schedule to this Act, so that it does 
not increase the amount of fees payable to the registrar under the said Tenth 
Schedule, and may alter or add to 'Tables B, C, 11 and E in the First Schedule, and 
the forms in the Second and Sixth Schedules to this Act. 

(2) Any such table or form, when altered, shall be published in the London 
Gazette, and thenceforth shall have the same force as if it were included in one of 
the Schedules to this Act, but no alteration made by the Board of Trade in 
Table A shall affect any company registered before the alteration, or repeal, as 
respects that company, any portion of that Table. 


Interpretation. 

380.—(1) In this Act, unless the context otherwise requires, the following 
expressions have the meanings hereby assigned to them (that is to say):— 

“ Annual return ” means the return required to be made, in the case of a company 
having a share capital, under section one hundred and eight, and, in the 
case of a company not having a share capital, under section one hundred 
and nine, of this Act; 

" Articles ” means the articles of association of a company, as originally framed 
or as alien'd by special resolution, including, so far as they apply to the 
company, the regulations contained (as the case may be) in Table B in 
the {Schedule annexed to the Joint Stock Companies Act, J85B, or in 
Table A m Hie First Schedule annexed to the Companies Act, 18B2, or 
in that Table as altered in pursuance of suction seventy-one of the last- 
mentioned Act, or in Table A in the First Schedule to the Companies 
(Consolidation) Act, 1908, or m that Table us altered in pursuance of 
section one hundred and eighteen of the last-mentioned Act, or m Table A 
in the First Schedule to this Act; 

" Book and paper” and “ book or paper” include accounts, deeds, writings, 
and documents; 

“ Company” means a company formed and regislmd uxidu tliih Act oi an 
existing company; 

‘‘Existing company” means a company formed and registered under the 
Joint Stock Companies Acts, the Companies Act, 1862, or the Companies 
(Consolidation) Act, 1908, but docs not include a company registered under 
the said enactments in Northern Ireland or the Irish Free State; 

‘‘ Coinpauy within the sLaiuiuries ” means a company engaged in or formed for 
working miues within the stanuaries; 

“ The court ” used in relation to a company means the court having jurisdiction 
to wind up the company; 

” The court exercising tho stannaries jurisdiction ” used in relation to any 
proceedings means the county court in which the jurisdiction formerly 
exercised by the court of the wou-warden of the stannaries in respect of 
those proceedings is for the time being vested; 

" Debenture ” includes debenture stock, bonds and any other securities of 
a company whether constituting a charge on the assets of the company 
or not; 

” Director ” includes any person occupying the position of director by whatever 
name called; 

11 Document” includes summons, notice, order, and other legal process, and 
registers; 

“ The Gazette ” means, as respects companies registered in England, the London 
Gazette and as respocts companies registered in Scotland, the Edinburgh 
Gazette; 

“General rules” means general rules made undor section three hundred and 
tive of this Act, and includes forms; 

“Joint Stock Companies Acts" means the Joint Stock Companies Act, 
1856, the Joint Stock Companies Acta, 1856, 1857, the Joint Stock 
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Banking Companies Act, 1857, and the Aot to enable Joint Stock Banking 21 A SC Viet, 
Companies to be formed on the principle of limited liability, or any one o, 91. 
or more of those Aotfi, as the case may require; but doeB not include the 
Act passed in the eighth year of tho reign of Her Majesty Queen Victoria, 
chapter one hundred and ten, intituled An Aot for the Registration, 

Incorporation, and Regulation of Joint Stock Companies; 

Memorandum " means the memorandum of association of a company, as 
originally framed or as altered in pursuance of any enactment; 

“ Prescribed ” means as respects the provisions of this Aot relating to the 
winding-up of companies, prescribed by general rules, and as respects the 
other provisions of this Act, prescribed by the Hoard of Trade; 

“ Prospectus p moans any prospectus, notice, circular, advertisement, or other 
invitation, offering to tho public for subscription or purohaso any Bbares 
or debentures of a company; 

“ Heal and personal,” as respects Scotland, means heritable and moveable; 

“The registrar of companies,” or, when used in relation to registration of 
companies, “ the registrar,” means tho registrar or other officer performing 
uuder this Act the duty of registration of companies m England or Scotland, 
or in the stannaries, as the case requiros; 

“ Share ” menns share m the share capital of a company, and includes stock 
except where a distinction between stock and shares is expressed or 
implied; 

“ Table A ” means Table A in the First Schedule to this Aot. 

(2) A person shall not be deemed to be within the meaning of any provision 
in this Act a person in accordance with whose directions or instructions the 
directors of a company are accustomed to act, by reason only that the dilectors 
of the company act on advice given by him in a professional capacity. 

Repeal, Ravings, Extent, Short Title und, Commencement . 

881.- (1) The enactuicnts mentioned in 1 he First Tart of tho Twelfth Sohedule Repeal, 
to tluH Act are hereby repealed to tho extent specified in tho third column of that 
Fart. 

(2) Without prejudice to tho provisions of section thirty-eight of the Inter- 52 So 53 Viut. 
pretation Act, 1889— o. (33. 

(a) nothing in this repeal shall affect any Order in Council, order, rule, 

regulation, scale of fees, appointment, conveyance, mortgage, deed or 
agreomont made, resolution passed, direction given, proceeding taken, 
instrument issued or thing done under any former enactment relating 
to companies, but any such Order in Council, order, rule, regulation, 
scale of fees, ajipointnipnt, conveyance, mortgage, deed, agreement, 
resolution, direction, proceeding, instrument or thing shall, if m force 
at tho commencement of this Act, oontinue in force, and so far os it 
could have been made, passed, given, taken, issued or dono under this 
Act shall have effect as if made, passed, given, taken, issued or done 
mider this Act: 

Provided that any rulo made under Bection two hundred and thirty- 
eight of the Companies (Consolidation) Act, 1908, shall be deemed to 
have been made, in tho case of a rule made with respect to fees in the 
High Court, under section two hundred and thirteen of tho Supreme 
Court of Judicature (Consolidation) Act, 1925, and with respoot to 
any other matter in the High Court under section ninety-nine of that 
Act, and, in tho ease of a rule made with respect to proceedings in the 
court exercising tho stannaries jurisdiction, under section one hundred 
and sixty-four of tho County Courts Act, 1888; 61 A 52 Viet. 

(b) any document referring to any former enactment relating to companies 

shall bo construed as referring to the corresponding enaolment of this 
Act; 

(o) any person appointed to any office under or by virtue of any former 
enactment relating to companies shall be deemed to have been appointed 
to that offiee or by virtue of this Aot; 

P. 
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(it) any register kept under any former enactment relating to companies shall 
be deemed part of the register to be kept under the corresponding 
provisions of this Act; 

^e) all funds and accounts constituted under tliis Act shall be deemed to be 
in continuation of the corresponding funds and acoounts constituted 
under the former enactments relating to companies. 

(3) In this section the expression “former enactment relating to companies” 
means any enactment repealed by this Act and any enactment repealed by the 
Companies (Consolidation) Act, 1908. 

882. Nothing in this Act shall affect— 

(1) The incorporation of any company registered under any enactment 

hereby repealed; 

(2) Table B in the schedule annexed to the Joint Stock Companies Act, 

1850, or any part thereof, so far as the same applies to any company 

existing at the commencement of this Act; 

(3) Table A in the First Schedule annexed to the Companies Act, 1882, 

or any part thereof, either as originally contained in that schedule 
or as altered in pursuance of section seventy-one of that Aot, so far 
as the same applies to any company existing at the commencement 
of thin Act; 

(4) Table A in the First Schedule to the Cam [nines (Uonwolidalion) Act, 

1908, or any part thereof, either as originally contained in that 

Schedule or as altered in pursuance of section one hundred and 
eighteen of that Act, ho far as the same applies to any company 
existing at the commencement of this Act; 

(5) The enactments set out in tho second Part of the Twelfth Schedule 

to this Act, being the enactments continued in force by unction two 
hundred and five of the Companies Act, 1882; 

(0) The [lower of a company to alter its memorandum under tho provisions 
of section three of tho Mortgage Debenture Act, 1805; 

(7) The provisions of section five of the Trade Union Act, 1871: 

Provided that the reference in that section to the Companies Acts, 
1802 and 1807, shall bo road as a reference to this Act. 

888 . The provisions of this Act with respect to winding up shall not apply 
to any company of winch the winding up has commenced before the commence¬ 
ment of this Act, but every such company shall be wound up in the same 
manner and with the samo incidents as if this Act had not pawed, and, for the 
purposes of the winding up, the Act or Acts under which the winding up 
commencod shall be deemed to remain in full force. 

884.— (1) Nothing in this Aot, except the provisions thereof which relate 
expressly to companies registered or incorporated in Northern Ireland or outside 
Groat Britain, shall apply to or in relation to companies registered or incorporated 
in Northern Ireland. 

(2) Nothing in this Act, except where it is expressly provided to the contrary, 
shall affect the law in foroc in Northern Ireland at the commencement of this 
Aot. 

886 .— (1) This Act may be cited as the Companies Act, 1029. 

(2) This Act shall come into operation on the first day on which, hy virtue 
of Orders made by His Majesty in Counoil under subsection (4) of Bection 
one hundred and eighteen of the Companies Act, 1928, all the provisions of that 
Aot will be in operation. 
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SCHEDULES. 


FIRST SCHEDULE. 

TABLE A. 

Regulations for Manaukmfnt of a Company Limited by Shares. 

Preliminary. 

1. In these regulations:— 

“ The Act ” means the Companies Act, 1029. 

When any provision of the Act is referred to, the reference is to that provision 
as modified by any statute for the lime being in force. 

Unless the context otherwise requires, expressions defined in the Act or any 
statutory modification thereof in force at the date at which these 
regulations become binding on the company, shall have the meanings 
so defined. 

Sham. 

2. Subject to the provisions, if any, in that behalf of the memorandum of 
association, and without prejudice to any special rights previously conferred on 
the holders of existing shares, any share may be issued with such preferred, 
deferred, or other special rights, or such restrictions, whether in regard to 
dividend, voting, return of share* capital, or otherwise, as the company may 
from time to time by special resolution determine, and any preference share 
may, with the sanction of a special resolution, bo issued on the terms that it is, 
or at the option of the company is liable, to be redeemed. 

3. If at any time the share capital is divided into different classes of shares, the 
rights attached to any cUbb (unless otherwise provided by the terms of issue of the 
shares of that class) may be varied with the consent in writing of the holders 
of three-fourths of the issued shares of that class, or with the sanction of an 
extraordinary resolution passed at a separate general meeting of the holders of the 
shares of the class. To every such separate general meeting the provisions of these 
regulations relating to general meetings shall mutatis mutandis apply, but so that 
the necessary quorum shall be two persons at least holding or representing by 
proxy one-third of the issued shares of the class and that any holder of shares 
of the class present in person or by proxy may demand a poll. 

4. Every person whose name is entered as a member in the register of members 
shall, without payment, be entitled to a certificate under the seal of the company 
specifying the share or shareB held by him and the amount paid up thereon, 
provided that in respect of a share or shares held jointly by several persons the 
company shall not be bound to issue more than one certificate, and delivery of a 
certificate for a share to one of several joint holders shall be sufficient delivery 
to all. 

5. If a share certificate is defaced, lost, or destroyed, it may be renewed on 
payment of such fee, if any, not exceeding one shilling, and on such terms, if any, 
as to evidence and indemnity as the directors tliink fit. 

6. No part of the funds of the company shaU directly or indirectly be 
employed in the purchase of, or in loans upon the security of, the company's 
shares, but nothing in this regulation shall prohibit transactions mentioned in 
the proviso to section 45 (I) of the Act. 

Lieu. 

7. The company shall have a lien on every Bliare (not being a fully-paid share 
for all moneys (whether presently payable or not) called or payable at a fixed time 
in respect of that share, and the company shall also have a lien on all shares (other 
than fully-paid shares) standing registered in the name of a single person for all 
moneys presently payable by him or his estate to the company; but the directors 
may at any time declare any share to be wbollv or in Dart exempt from the 

• The corresponding clauses in Table A of 1908 are Bhown in brackets. 
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provisions of this regulation. Tlie company’s lien, if any, on a share shall extend 
to all dividends payable thereon. 

8. The company may sell, in such manner as the directors think fit, any shares 
on whioh the company has a lien, but no sale shall be made unless some sum in 
respect of whioh the Hen exists is presently payable, nor until the expiration of 
fourteen days after a notice in writing, stating and demanding payment of such 
part of the amount in respect of whioh the lien exists as is presently payable, has 
been given to the registered holder for the time being of the share, or the person 
entitled thereto by reason of his death or bankruptcy. 

9. For giving effect to any suoh sale the directors may authorise some person 
to transfer the shares sold to the purchaser thereof. The purchaser shall be 
registered as the holder of the shares comprised in any such transfer and he 
shall not be bound to see to the application of the purohaBe money, nor shall 
his title to the shares be affected by any irregularity or invalidity in the 
proceedings in reference to the sale. 

10. The proceeds of the sale shall be received by the company and applied in 
payment of suoh part of the amount in rcBpect of which the lien existB as ia 
presently payable, and the residue shall (subject to a like lien for sums not 
presently payable as existed upon the shares prior to the sale) be paid to the 
person entitled to the shares at the date of the Bale. 

Calls on Shares. 

11. The directors may from imo to time make calls upon the members in respect 
of any moneys unpaid on their shares provided (hat no call shall exceed one-fourth 
of the nominal amount of the share, or be payable at less than one month from the 
last oall; and each member shall (subject to receiving at least fourteen days’ notice 
specifying the time or times of payment) pay to the company at the time or timos 
so specified the amount callod on his shares. 

12. The joint holders of a share shall be jointly and severally liable to pay all 
oalls in respect thereof. 

13. If a sum called in respect of a share iN not paid before or on the day appointed 
for payment thereof, the person from whom the sura is due shall pay interest upon 
the Bum at the rale of five pounds per centum per annum from the day appointed 
for the payment thereof to the time of the actual payment, but the directors shall 
be at liberty to waive payment of that interest wholly or in part. 

14. The provisions of these regulations as to the liability of joint holders and 
aB to payment of interest shall apply in the case of non-payment of any Bum 
whioh, by the terms of issue of a share, becomes payablo at a fixed time, whether 
on acoount of the amount of the share, or by way of premium, as if the same 
had become payable by virtue of a call duly made and notified. 

15. The directors may make arrangements on the issue of shares for a difference 
between the holders in the amount of calls to be paid and in the timcB of payment. 

16. The directors may, if they think fit, receive from any member willing to 
advance the same all or any part of the moneys uncalled and unpaid upon any 
shares held by him; and upon all or any of the moneys so advanced may (until the 
same would, but for such advance, become presently payable) pay interest at suoh 
rate (not exceeding, without the sanction of the company in genera] meeting, six 
per cent.) as may be agreed upon between the member paying the suin in advance 
and the directors, 

Transfer and Transmission of Shares. 

17. The instrument of transfer of any share shall be exeouted by or on behalf 
of the transferor and transferee, and the transferor shall be deemed to remain 
a holder of the share until the name of the transferee is entered in the register 
of members in respect thereof. 

18. Shares shall be transferred m the following form, or in any usual or 
common form which the directors shall approve: 

I, A.B., of-, in consideration of the Bum of £- paid to mo by 

C.D. of-(herein-after called “the said transferee”) do hereby 

transfer to the said transferee the share [or shares] numbered- 

in the undertaking called the - Company, Limited, to hold unto 

the B&id transferee, subject to the several conditions on whioh I hold 
the same: and 1, the said transferee, do hereby agree to take the said 
share [or sham] subject to the conditions aforesaid. As witness our 
hands the-day of-. 

Witness to the signatures of, &o. 
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19. Thf directors may decline to register any transfer of sliaree, not being folly [20] 

paid shares, to a person of whom tliev do not approve, and may also decline to 
register any transfer of shares on wlneli the company has a lien. The directors 

may also suspend the registration of transfers during the fourteen days immediately 
preceding the ordinary general meeting in each year. The director* may decline to 
recognise any instrument of transfer unless - 

(a) a fee not exceeding two shillings and sixpence is paid to the company in 

respect thereof, and 

(b) the instrument of transfer is accompanied In the certificate of the sliares to 

which it, relates, and such other evidence an ihe directors may reasonably 
require to show the rigid of the transferor to make the transfer. 

Tf the dins tors refuse to rojjister a transfer of nnv shares, they shall within 
two months after the date on which the transfer was lodged with the company 
send to the transferee notice of the refusal. 

20. The legal personal representatives of a deceased Hole holder of a share [21] 
shall be the only persons recognised by the company as having any title to the 

share. In the cane of a share registered in tin naiuos of two or more holders, 
the survivors or survivor, or the legal personal repreMn(atives of the deceased 
survivor, shull he the only persons recognised by the company ns having any 
title to the share. 

21. Any person becoming entitled to a share in eonsequenee of the death or [22] 
bankruptcy of a member shall, upon such e\ idenei he ing produced as may from time 

to tune he properh required by the dircctois, have the light, either to be registered 
as a member in respect of the share, or, instead ol being registered himself, to 
innke such trnrufu of the share as tlm deceased or bankrupt person could linve 
made; but the dircctois Hhall, in either case, have the same right to decline or 
suspend registration as they would have luid in the ease of a transfer of the share 
by the dccciscd or bankrupt person before the death oi bankruptcy. 

22 A person becoming entitled to a share by reason of the death or banhinplry 123] 
ol tin* hoich'i shall be entitled to the same divide mb and otle*r mh.inhigOH to which 
he would bn entitled if lie were the register'd holder of the slime, except that he 
shall not, la fore being registered as a numbe r in respect of th»* dime, be entitled in 
respect of il to exrieiM* any right conferred h\ membership in relation to meeting*, 
of the company. 

f'ujftilure oI Sinner. 

2.1 If a jiicmhei fails to pay any call or mdalinenl of n call on the day appointed 
for payment thereof, the directors may’, at am time thereafter dining such limn ah 
any port of such call ot instalment remains unpaid, mcivou notice on him i« quiriug 
payment of so much ot the call or instalment as »s unpaid, together with any 
interest which may have accrued. 

21. The notice shall name a further dm fnol cm her than the* expiration of 
fourteen days fiom the' elate of the notice! on or la hue which the payment required 
by the notice is to lie made, and tdiaJI at ale tlwt m the event of non-pay inrnt ut or 
before the time appointed the allures in n sport of which the call was made will be 
liable to he forfeited 

2o. If the requiicments of am sueh notice as a fori said me not complied with, 
any share in respect of which the notice h is bee u given muy at nnv time thereafter, 
before the payment required by the notice has been made, be forfeited by a 
resolution of the directors to that e flee t. 

20. A forfeited slime may be sold or olheiwise dispose <1 of on such trims and in 
such manner uh the directors think lit and at nnv time before a Bale' or (Imposition 
the forfeiture may be cancelled on such terms as 1 lie director think fit. 

27. A person whose shares !ia\c been forfeited hIi.i 11 tease to be a member in 
respect of the forfeited shares, but Hhall, notwithstanding, leinain liable to pay to 
tho company all moneys which, at the date of forfeiture, were presently payable by 
him to tbo company in respect of the -.hare*, hut his liability Hhall ceaso if and 
when the company receive pay me nt in full of the 1 nominal amount of the share a. 

28. A statutory declaration m writing that the elcelmant in a diicetor ol the 
company, and that a share in the company has l*ien duly forfeited on a date 
stated in the declaration, shall be conclusive evidence of tho facts therein stated 
as against all persons claiming to he entitled to the share. The company may 
receive the consideration, if any, given for the .dmre on any sale or disposition 
thereof and may execute a transfer ot tin* share in favour of the person to whom 
the share is Bold or disposed of and he shall thcroupon bo registered as the 


[24] 

[25] 

126] 

[27] 

[28] 

[20] 



614 


Company Law. 


holder of the share, and shall not be bound to see to the application of the 
purchase money, if any, nor shall his title to the share be affected by any 
irregularity or invalidity in the proceedings in reference to the forfeiture, sale 
or disposal of the share. 

[30J 29. The provisions of these regulations as to forfeiture shall apply in the oase of 

non-payment of any sum which, hy the terms of issue of a share, becomes payable 
at a fixed time, whether on account of the amount of the share, or by way of 
premium, as if the same had been payable by virtue of a call duly made and 
notified. 

Conversion of Shnns into Stock. 

[31J 30. The company may bv ordinary resolution convert any paid-up shares into 

stock, and roconvert any stork into paid-up shares of any denomination. 

[32] 31. The holders of stock may transfer the same, or any part thereof, in the same 

manner, and subject to the same regulations, as, and subject to which, the shares 
from which the slock arose might previously (o conveision havo been transferred, 
or as near thereto as circumstances admit; but the directors may from time to time 
fix the minimum amount of stock transferable, and rostriot or forbid the transfer 
of fractions of that minimum, but the minimum shall not exceed the nominal 
amount of the shares from which the stock arose. 

32. The holders of stock shall, according to thn amount of the stock held by 
them, have 1 he same rights, privileges, and advantages as regards dividends, 
voting at meetings of the company, and other matters ftH if they held the shares 
from which the stock arose, but no such privilege or advantage (except participation 
in the dividends and profits of the company) shall bo conferred by any such 
aliquot pait of stock as would not, if existing m shares, have conferred that 
privilege or advantage. 

[34] 33. Such of the regulations of the company as arc applicable to paid-up shares 

shall apply to stock, and the words “share” ami “ shareholder ” therein shall 
include “ stock ” and “ stockholder.” 

Alteration of Capital. 

|41] 34. The company may from time to tune by ordinary resolution increase the 

share capital by such sum, to be divided into shares of such amount, as the 
resolution shall proscribe. 

|4-2] 35. Subject to any direction to the contrary that may be given by the company 

in general inerting all new shares shall, before issue, be offered to such persons 
as at the date ot the offer are entitled to leceive notices from the company of 
general meetings m proportion, as nearly as the circumstances admit, to the 
amount of the existing shares to which they Hre entitled. The odor shall be 
made by notice specifying the number of shares offered, ami limiting a time 
within which the offer, if not accepted, will be deemed to be declined, and after 
the expiration of that time, or on the receipt of an intimation from the person 
to whom the offer is made that ho declines to accept the shares offered, the 
directors may dispose of those shares m such manner as they think most beneficial 
to the company. The directors niHV likewise so dispose of any new shares which 
(by reason of the ratio which the new shares bear to shares held by persons 
entitled to an offer of new' shares) cannot, in the opinion of the directors, bo 
conveniently offered under this article. 

[44J 36. The new shares shall bo subjet t to the same provisions with reference to the 

payment of calls, lien, transfer, transmission, forfeiture, and otherwise as the 
shares in the original share capital. 

[44] 37. The company may by ordinary resolution— 

(a) Consolidate and divide all or any of its share capital into shares of larger 

amount than its existing shares; 

(b) Rub-dividc its existing shares, or any of them, into shares of smaller 

amount than is fixed by the memorandum of association subject, 

nevertheless, to the provisions of seotion 50 (1) (d) of the Act; 

(c) Cancel any shares whioh, at the date of the passing of the resolution, have 

not been taken or agreed to be taken by any person. 

[45] 38, The company may by special resolution reduce its share capital and any 
capital redemption reserve fund in any manner and with, and subject to any 
incident authorised, and consent required, by law. 
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General Meetings. 

39. A general meeting shall bo held once in evory calendar year at suoh time 

(not being more than fifteen months after the holding of the last preceding 1*6] 
general meeting) and place as may be prescribed by the company in genern 
mooting, or, in default, at such lime in the third month following that in whioh 
the anniversary of the company’s incorporation occurs, and at snch place, as the 
directors shall appoint. In default of a general meeting being so held, a general 
meeting shall be hold m the month next following, and may be convened by any 
two membors in the same manner as nearly as possible as that in which meetings 
are to he convened by the directors. 

40. The above-mentioned general meetings shell be o&lled ordinary general 
mootings; all other general meetings shall be called extraordinary general 
meetings. 

41. The directors may, whenever they think fit, convene an extraordinary 
genera) meeting, and extraordinary general meetings shall also be convened on 
suoh requisition, or, in default, may be convened by suoh requisitionists, as 
provided by section 114 of the Act. If at any time there are not within the 
United Kingdom sufficient directors capable of anting to form a quorum, any 
director or any two members of the company may convene an extraordinary 
general meeting in the same manner ns nearly as possible as that in whioh meetings 
may be oonvened by the directors. 


Notice oj General Meetings, 

42. Subject to the provisions of section 117 (2) of the Act relating to special 
resolutions, seven days* notice at the least (exclusive of the day on which the 
notice is served or deemed to be served, but inclusive of the day for which notice 
is given) specifying the place, the day, and the hour of mooting anti, in case of 
spoeiol business, the general nature of that business shall be given in manner 
hereinafter mentioned, or in suoh other manner, if any, as may be proscribed 
by the company in general meeting, to such persons as are, under the regulations 
of the company, entitled to receive such notices flora the company; but with 
the consent of all the members entitled to receive notice of somo particular 
meeting, that mooting may be convened by such shorter notico and in Biioh manner 
as those members may think fit. 

43. The accidental omission to givA notice of a meeting to, or the non-receipt 
of notico of a meeting by, any member Bhall not invalidate the proceedings at 
any meeting. 

Proceedings at General Meetings. 

44. All business shall be deemed special that is transacted at an extraordinary 
meeting, and all that is transacted at an ordinary meeting, with the exception of 
sanctioning a dividend, the consideration of the accounts, balance sheets, and the 
ordinary rt port of the din'dors and auditors, the election of directors and other 
officers in the place of those retiring by rotation, and the fixing of the remuneration 
of the auditors. 

45. No business shall be transacted at any general meeting unless a quorum 
of members is present at the time when the meeting proceeds to business; save 
as herein otherwise provided, three members personally present shall be a quorum. 

40. If within half an hour from the time appointed for the meeting a quorum is 
not present, the meoting, if convened upon the requisition of members, shall be 
dissolved; in any other case it shall stand adjourned to the same day in the next 
week, at the same time and place, and, if at the adjourned meeting a quorum is 
not present within half an hour from the time appointed for the meeting the 
members present shall be a quorum. 

47. The chairman, if any, of the board of directors shall preside as ohairman at 
every general meeting of the company. 

48. If there is no Buch ohairman, or if at any meeting he is not present within 
fifteen minutes after the time appointed for holding the meeting or is unwilling to 
act as chairman, the membors present shall choose some one of their number to be 
ohairman. 

49. The chairman may, with the consent of any meeting at which a quorum is 
present (and shall if so directed by the meeting), adjourn the meeting from tune to 
time and from plaoe to place, but no business shall be transacted at any adjourned 
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meeting other than the business left unfinished at the meeting from which the 
adjournment took place. When a meeting is adjourned for ten days or more, 
notice of the adjourned meeting shall be given as in the case of an original meeting. 
Save as aforesaid it shall not be necessary to give notice of an adjournment or of 
the business to be transacted at an adjourned meeting. 

00. At any general meeting a resolution put to the vote of the meeting shall 
be decided on a show of hands, unless a poll is (before or on the declaration of 
the result of the show of hands) demanded by at least three members present 
in person or by proxy entitled to vote or by one member or two members so 
present and entitled, if that member or those two members together hold not 
less than 15 per cent, of the paid-up capital of the company, and, unless a poll 
is so demanded, a declaration by the chairman that a resolution has, on a show 
of hands, been carried, or carried unanimously, or by a particular majority, or 
lost, and an entry to that effect in the book of the proceedings of the company, 
shall be conclusive evidence of the fact, without proof of the number or proportion 
of the votes recorded in favour of, or against, that resolution. 

51. If a poll is duly demanded it shall be taken in such manner as the ohairmau 
directs, and the result of the poll shall be deemed to be the resolution of the 
meeting at which the poll was demanded. 

52. In the case of an equality of votes, whether on a show of hands or on 
a poll, the chairman of the meeting at which the show of hands takos place or at 
which the poll is demanded, shall bo entitled to a second or easting vote. 

53. A poll demanded on the election of a chairman, or on a question of adjourn¬ 
ment, shall be taken forthwith. A poll demanded on any other question shall be 
taken at suoh time as the chairman of the meeting directs. 

I'ofrA of Members. 

54. On a show of hands every momber present in person shall have one vote. 
On a poll every member shall have one vote for each share of which ho is tho holder. 

65. In the case of joint holders the vote of the senior who tenders a vote, whether 
in person or by proxy, shall be aooepted to the exclusion of the votes of the other 
joint holders; and for this purpose seniority Bhall be determined by the order in 
which the names stand in the register of members. 

50. A member of unsound mind, or in respect of whom an order has been made 
by any Court having jurisdiction in lunacy, may vote, whether on n show of hands 
or on a poll, by his committee, curator boms, or other person in the nature of a 
committee or curator bonis appointed by that Court, and any such committee, 
curator bonis t or other person may, on a poll, vole by proxy. 

57. No member shall be entitled to voto at any general meetmg unless all calls 
or other sums presently payable by him in rospoct of shares m the company have 
been paid. 

58. On a poll votes may be given either personally or by proxy. 

59. The instrument appointing a proxy shall be in writing under the hand of 
the appointor or of his attorney duly authorised in writing, or, if the appointor 
is a corporation, either under seal, or under the hand of an ofticer or attorney 
duly authorised. A proxy need not be a member of the company. 

60. The instrument appointing a proxy and the power of attorney or other 
authority, if any, under which it is signed or a notarially certified copy of that 
power or authority shall be deposited at the registered office of the company not 
less than forty-eight hours before the time for holding the meeting or adjoumod 
meeting, at which the person named in the instrument proposes to vote, and in 
default the instrument of proxy shall not be treated as valid. 

01. An instrument appointing a proxy may be in the following form, or any 
other form which the directors shall approve:— 

-Company, limited. 

“ I,-, of-, in the oounty of-, being a member of the-Company, 

Limited, hereby appoint-, of-, as my proxy, to vote for me and on 

my behalf at the [ordinary or extraordinary, as the case may 6e] general 

meeting of the company to be held on the-day of-, and at any 

adjournment thereof." 

Signed this-day of-. 

62. The instrument appointing a proxy Bhall be deemed to confer authority 
to demand or join in demanding a poll. 
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Corporations acting by Representative* at Muting*. 

M. Any corporation which ia a member of the companv may by resolution 
of its directors or other governing body authorise such person as it thinks fit to 
act as its representative at any meeting of the company or of any class of members 
ot the company, and the person so authorised slu 1 ' be entitled to uxcrcise the 
same powers on hehalf of 1 lip corporation whii li he represents as that corporation 
could exercise if it were an individual member ot the company. 


Directors. 

64. The number of the directors and the names of the first directors shall be 168] 
determined in writing by a majority of the subhcnbm of the memorandum of 
association. 

05. The remuneration of the directors shad from time to time be determined T60] 
by the company in general meeting. 

66. The qualification of a director shall be the holding of at least one share in [70] 
the company. 

Pavers ami Jhities of Directors. 

67. The business of the company shall lie managed b> the directors, who may [71] 

pa) all expenses incurred in getting up and registering the company, and may 
exercise nil such powers of the company, as are not, by the Act, or by these 
articles, required to be exercised by the company in general meeting, Hubjeet, 

m vertiielcup, to any regulation of these article*, to the provisions of the Act, and 
to such regulations, being not inconsistent with the aforesaid regulations or 
provisions, as may he prescribed by the company in general meeting; hut no 
rigulatioii rrmde by the compam in general meeting shall invalidate any prior 
act of the directors which would have been valid if that regulation had not been 
made. 

68. The directors mav from time to time appoint one or more of their body to [72] 
the olYir e of managing director or manager for such term and at such remuneration 
(whether by way of salai\, or commission, or participation in profits, or partly in 

one way and partly in another) as they may flunk fit, and n director so appointed 
shall not, while holding that office, be subject to retirement by rotation, or taken 
into account in determining the rotation or retirement of diieetors; but bis 
appointment shall be tubject to determination t pso facto if he ceases from any 
cause to be a director, or d the company in general meeting resolve that bis tenure 
of the office of mnnuging director or manager be detr untried. 

60. The amount for the time being remaining undischarged of moneys borrowed (73] 
or rain’d by the directors foi the purposes of the companv (otherwise than by tho 
issue of share capita]) shall not at am lime exceed tho issued share capital of the 
company without the sanction of the company in general mcclmg. 

70, The directors shall cause minutes to be made in books piovidcd for the [76] 
purpose— 

(a) Of all appoint in cuts of officers made by the directors; 

(b) Of the namcfl of the directors presuit at each meeting of the directors and of 

any committee of the directors, 

(c) Of all resolutions and proceedings at all meetings of the company, and of 

the directors, and of committees of directors; 
and every director present at any meeting of directors or committee of directors 
shall sign his name in a hook to be kept for that purpose. 

The Seal. 

71. The seal of tho company shall not be affixed to any instrument except [76J 
by the authority of a resolution of the board of directors, and in the presence 

oi a director and of the secretary or such other person as the directors may 
appoint for the purpose; and that director and the secretary or other person 
as aforesaid shall sign every instrument to winch the seal of the company is <o 
affixed in their presence. 
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Disqualification of Director*. 

[77] 72. The office of director shall be vacated, if the director- 

fa) ceases to be a director by virtue of section HI of the Aot; or 
(b) without the consent of the company in general meeting holds any other 
office of profit under the company except that of managing director 
or manager; or 

(e) becomes bank nipt; or 

(d) becomes prohibited from being a director by reason of any order made 

under sections 2J7 or 27£ of the Act; or 

(e) is found lunatic or becomes of unsound mind; or 

(f) resigns his office by notice in writing to the company; or 

(g) is directly or indirectly interested in any contract with the company 

or participates in the profits of any contract with the company. 

Provided, however, that a director shall not vacate his office by reason of tiia 
being a member of any corporation which lias enteiod into contracts with or 
done any work for the company if he shnll have declared the nature of his interest 
in manner required by section 149 of the Act, but the director shall not vote in 
respect of any such contract or work or any matter aming then out and it be 
does so vote his vote shall not he counted. 

Rotation of Directors. 

f"81 73. At the first ordinary general meeting of the company the whole of the 

directors shall retire from office, and at the ordinary peneral meeting in eveiy 
subsequent year one-third of the direct ors for the time being, or, if their number 
is not three or a multiple of three, then the mmibrr mnrcst one-third, shall ntno 
from office. 

[70] 74 . Tin* director to retire in every year shnll be those who have been longest in 

office since their last election, but a** between persons who became directors on the 
same day those to retire shall (unless the} otherwise agree among themselves) he 
determined by lut. 

L™] 75 . A retiring director shall be eligible for re-election. 

[81 & 82] 76. The company at the general meelmg at which a director retires in manner 

aforesaid may fill up the vacated office by electing a person thereto and in default 
the retiring director shall he deemed to have been re-elected unless at such nipeting 
it is resolved not to fill up such vacated office. 

[83] 77 The rnrn p fln ^ may f rnni time [ 0 time in general meeting increase or reduce 

the number of dircclois, and may also determine m wlmt rotation the increased 
or reduced number is to go out of office. 

[84 ] 78. Any casual vacancy occurring in the board nf directors may be filled up by 

the directors, but the person so chosen shall be subject to retirement at the sanio 
time as if he Jnul bei ome a director on the day on which the director in whose place 
he is appointed was last elected a director. 

[W>] 79. The directors shall have power at any time, and from time to time, te 

appoint a person as an additional director who shall retire from office at the next 
following ordinary general meeting, but shall be eligible for election by the 
company at that meeting as an additional director. 

[ 86 ] 80. The compan} may bv extraordinary resolution remove any director before 
the expiration of his period of office, and may by an ordinary resolution appoint 
another person m his stead; the person so appointed shall be subject to retirement 
at the same time as if he had become a diicctor on the day on which the director in 
whose place he is appointed was lust elected a director. 

Proceedings oj Directors. 

[87] 81. The directors may meet together for the despatch of business, adjourn, and 
otherwise regulate their meetings, as they think fit. Questions arising at any 
meeting shall be decided by a majority of votes. In case of an equality of votes 
the chairman shall have a second or casting vote. A director may, and the 
secretary on the requisition of a director shall, at any time summon a meeting 
of the directors. 

[88] g2. The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors, and unless so fixed shall when th numlier of 
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directors eioeeds three be three, and when the number of directors does not exceed 
three, be two. 

83. The continuing directors may act notwithstanding nny vacancy in their 
body, but, if and so long as their number is reduced below tiie number fixed by 
or pursuant to the regulations of the company as the necessary quorum of direetors, 
the continuing directors may act for the purpose of increasing the number of 
direetors to that number, or of summoning a general meeting of the company, but 
for no other purpose. 

84. The directors may elect a chairman of their meetings and determine the 
period for which ho is to hold offioo; but if no such chairman is elected, or if 
at any mooting tho chairman is not present within five minutes after the time 
appointed for holding the same, tho directors present may choose one of their 
number to be chairman of the meeting. 

85. The directors may delegate any of their powers to committees consisting of 
such member or members of their body rr thi*y think fit; nny committee ho formed 
shall in the exercise of tho powers so delegated conform to nny regulations that 
may be imposed on it by the directors. 

80. A committee may elect a chairman of its meetings; if no such chairman 
is elected, or if at any meeting the chairman is not pronent within five minutes 
after the time appointed for holding the Bame, the members present may choose 
one of their number to be chairman of the meeting. 

87. A committee may meet and adjourn as it thinks proper. Questions 
arising at any meeting shall be determined by a majority of votes of the members 
present, and in case of an equality of votes the chairman shall have a second or 
casting vote. 

MM. All acts done by any meeting of the directors or of a committee of directors, 
or by anv person acting as a director, shall, not will islanding tlmL it he afterwards 
discovered that there wan some defect in the appointment of any such direotor 
or person acting as aforesaid, or that they or any of them were disqualified, 
be as valid uh if every such person had been duly appointed and was qualified 
to be a director. 

Dividends and Heservp. 

M9. The company in general meeting may declare dividends, but no dividend 
shall exceed the amount recommended by the directors. 

90. Tho directors may from time to time pay to the members such interim 
dividends as appear to the directors to be justified by the profits of the company. 

91. No dividend shall be paid otherwise than out of profits. 

92. Subjeet to the rights of persons, if any, entitled to shares with special 
rights as to dividends, all dividends shall be declared and paid according to the 
amounts paid on the shares, but if and so long as nothing is paid up on any of 
the shares in the company dividends may be declared and paid according to the 
amounts of the shares. No amount paid cm a share in advance of calls shell, 
while carrying interest, be treated for the purposes of this article as paid on the 
share. 

93. The directors may, before recommending any dividend, set aside out of the 
profits of the company such sums as they think proper as a reserve or reserves 
whioh shall, at the discretion of the directors, be applicable for meeting contingencies, 
or for equalizing dividends, or for any other purpose to which the profits of the 
company may be properly applied, and pending such application may, at the 
like diHcretion, either be employed in the business of the company or be invested in 
such investments (other than shares of the company) as the directors may from 
time to time think fit. 

94. If several persona are registered as joint holders of any share any one of 
them may give effectual receipts for any dividend or othor moneys payable on 
or in respect of the share. 

95. Any dividend may be paid by cheque or warrant sent through the post 
to the registered address of the member or pernon entitl'd thereto or in the case 
of joint holders to any one of Buch joint holders at hiN registered addresB or to 
auoh person and suoh address aB the member or person entitled or such joint 
holders as the case may bo may direct. Every such cheque or warrant shall be 
made payable to the order of the person to whom it is Bent or to the order of such 
other person as the member or person entitlod or such joint holders as the oase 
may be may direct. 

96. No dividend shall bear interest against the company 
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Accounts. 

[103] 97. The directors shall cause proper books of account tn be kept with respect 
to - 

All sums of money received and expended by the company and the matters 
in respect of which the roccipt and expenditure takes place; 

All sales and purchases of goodB by the company; and 

The assets and liabilities of the company. 

[104] 08. The books of account shall be kept at the registered office of the company 
or at such other place or places as the directors think fit, and shall always be open 
to the inBpeotion of the directors. 

[105] 99. The directors shall from time to time determine whether and to what extent 
and at what times and places and under what conditions or regulations the accounts 
and books of the compttny or any of them shall be ope n to the inspection of members 
not being directors, and no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as conferred 
by statute or authorised by the directors or by the company in general meeting, 

[10C] 100. The directors shall from time to time in accordance with section 123 of 

the Act, cause to be prepared and to be laid before the company in general 
meeting such profit and loss accounts, balance sheets and reports as are referred 
to in that section. 

[108] 101. A copy of every balance Nhcet (including every document required by 

law to be annexed thereto) which is to be laid before the company in general 
meeting together with a copy of the Auditors’ report shall not less than seven 
days before the date of the meeting be sent to all persons entitled to receive 
notices of general meetings of the oorapany. 

Audit. 

[W] 102. Auditors shall be appointed and their duties regulated in accordance 

with sections 132, 133 and 134 of the Act. 

Notices. 

[110] 103. A notico may be given by the company to any member either personally 

or by sending it by pout to him to his registered address, or (if he has no 
registered address within the United Kingdom) to the address, if any, within 
the United Kingdom supplied by him to the company for the giving of notices 
to him. 

Where a notice is sent by post, service of the notice shall be doomed to be 
effeoted by properly addressing, propaying, and posting a letter containing the 
notioo and to have been effected in the case of a notice of a meeting at the 
expiration of 24 hours after the letter containing the same is posted, and in 
any other case at the time at which the letter would be delivered in the ordinary 
course of post. 

[Ul] 104. If a member lias no registered address withm the United Kingdom and 
has not supplied to the company an address within the United Kingdom for the 
giving of notices to him, a notice addressed to him and advertised in a newspaper 
circulating the neighbourhood of the registered office of the company, shall be 
deemed to be duly given to him at noon on the day on which the advertisement 
appears. 

[112J 105. A notice may be given by the company to the joint holders of a share 

by giving the notice to the joint holder named first in the register of members 
in respect of the share. 

[113] 106, A notice may be given by the company to the persons entitled to a share in 

consequence of the death or bankruptcy of a member by sending it through the 
post in a prepaid letter addressed to them by name, or by the title of representatives 
of the deceased, or trustee of the bankrupt, or by any like description, at the 
address, if any, within the United Kingdom supplied for the purpose by the 
persons claiming to be so entitled, or (until such an address has been so supplied) 
by giving the notice in any manner in whioh the same might have been given if 
the death or bankruptcy had not ocourred. 

HU) 107 , Notice of every general meeting shall be given in some manner hereinbefore 
authorised to (a) every member exoept those members who (having no registered 
address within the United Kingdom) have not supplied to the company an 
address within the United Kingdom for the giving of notices to them, and also to 
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(b) every person entitle*! to a share in consequence of the death or bankruptcy 
of a member, who, but for his death or bankruptcy, would oe entitled to receive 
notice of the meeting. No other persons shall be entitled to receive notices of 
general meetings. 


TABLE B. Sections 11 

L i nr and 379 

iJORM of Memorandum of Association of a Company limited by Shares. 

1st. The name of the company is “ The Eastern Steam Packet Company 
Limited.” 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for whioh the company is established are, ” the conveyance of 
passengers and goods in ships or boats between such places as the company may 
from time to time determine, and tho doing all such other things as are incidental 
or conducive to the attainment of the above object.” 

4th. The liability 5 ’ of the members is limited. 

5th. The share capital of the company is two hundred thousand pounds, divided 
into one thousand shares of two hundred pounds each. 

W E, the several persons whoso naineB and addresses arc subscribed, are desirous 
of being formed into a company, in pursuance of this memorandum of 
association, and we respectively agree to take the number of shares in the 
capital of the company set opposite our respective namoH. 


Namei, Addresses, and Descriptions of Subscribers. 


Number of shares 
taken by 
each Subscriber. 


‘ 1. .John Jones, of-, in the county of-, merchant ... 200 

‘ 2. John Smith, of-in the county of —— ,, ... 20 

‘ 3. Thomas Green, of-, in the county of- ,, ... 30 

‘ 4. John Thompson, of-, in the county of- ,, ... 40 

‘ 5. Caleb White, of-, in the county of- „ ... 15 

1 6. Andrew Brown, of-, in the county of- „ 

' 7. Osar White, of , in the county of- „ ... 10 


Total shares takni 


Dated the-day of-19—. 

Witness to the above signatures, 

A. B., No. 13, Hute Street, Clerkenwell, London. 


TABLE C. Sections 11 

Form of Memorandum and Articles of Association of a Company limited and 
by Guarantee, and not having a Share Capital. 

Memorandum of Association. 

1st. The name of the company is ” The Kent School Association, Limited.” 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for which the company is established are the carrying on 
a school for boys in the county of Kent and the doing all such other things as 
are incidental or conducive to the attainment of the above object. 

4th. The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to the assets of the 
company in the event of its being wound up while he is a member, or within one 
year afterwards for payment of the debts and liabilities of the company contracted 
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before he oeAsea to be a member, and the oosts, chargee, and expenses of winding 
up, and for the adjustment of the rights of the contributories among themselves, 
snoh amount as may be required not exceeding ten pounds, 

W R, the sevoral persons whose names and addresses are subscribed, are desirous of 
being formed into a company, in pursuance of this memorandum of association. 

Kernel, Addresses, tod Descriptions of Subscribers. 

“ 1. John Jones, of-, in the county of-, schoolmaster. 

“ 2. John Smith, of-, in the county of- „ 

M 3. Thomas (Iroen, of-, in the county of-„ 

“ 4. John Thompson, of-, in the county of- „ 

“ f>. Caleb White, of-, in the county of — „ 

“ 6. Andrew Drown, of-, in the county of-„ 

“ 7. Ctesar White, of-, in the county of „ 

Dated the - - - day of-19 . 

Witness to the above signatures, 

A. li., No. 13, llute Street, Clerkenwell, London. 


Ahtiolrs of Association to accompany preceding 
Memorandum oi Association 

Preliminary. 

1. In these regulations: - 

The Act means the Companies Act, 1929. 

When any provision of the Act is referred to the reference is to such provision 
hh modified by any statute for the time being in force. 

Unless the context otherwise requires, expressions defined in the Act or any 
statutory modification thereof in force at the date at which these 
regulations become binding on the company, shall have the meanings 
so defined. 

Members. 

2. The number of members with which the company proposes to he registered 
is 500, but the directors may from time to time register an increase of 
members. 

3. The subscribers to the memorandum of association und such other persons 
as the directors shall admit to membership shall be members of the company. 

General Meetings. 

4. The first general meeting shall be held at such time, not bring less than one 
month nor more than three months after the incorporation of the company, and 
at such place, as the directors may determine. 

5. A general meeting shall be held once in every calendar year at such time 
(not being more than fifteen months after the holding of the last preceding 
general meeting) and place as may be prescribed by the company in general 
meeting, or, in default, at such time in tho third month following that in which 
the anniversary of the company's incorporation occurs, and at such place as the 
directors shall appoint. In default of a general meeting being so held, a general 
meeting shall bo hold in the month next following, and may be convened by 
any two members in the same manner as nearly as possible as that in which 
meetings are to be convened by the directors. 

6. Tho above-mentioned general meetings shall be oalled ordinary general 
meetings; all other general meetings shall be called extraordinary general 
meetings. 

7. The directors may, whenever they think fit, convene an extraordinary 
general meeting, and extraordinary general meetings shall also be convened on 
such requisition, or, in default, may be oonvened by such requisitionists, as 
provided by section 114 of the Aot. If at any time there are not within the 
United Kingdom sufficient directors capable of acting to form a quorum, any 
director or any two members of the company may convene an extraordinary 
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general meeting in the same manner as nearly as possible as that in which meetings 
may bo convened by the directors. 

Notice of General Meetings, 

8. Subject to the provisions of section 117 (2) of the Act relating to special 
resolutions, seven days’ notice at the least (exclusive of the day on which the 
notice is served or deemed to be served, but inclusiv e of the day for which notice 
is given) specifying the place, the day, and the hour of meeting and, in case of 
special business, the general nature of that business shall be given in manner 
hereinafter mentioned, or in such other manner, if any, as may be proscribed 
by the company in general meeting, to such persons as arc, under the regulations 
of the company, entitled to receive such notioes from the company; but with 
the consent of all the members entitled to receive notice of some particular 
meeting, that mooting may be convened by such shorter notice and in such manner 
as those mombers may think tit, 

9. The accidental omission to give notice of a meeting to, or the non-receipt 
of notice of a meeting by, any momber shall not invalidate the proceedings at 
any meeting. 

Procetihngs at General Meetings. 

10. All businoss shall be deemed special that is transacted at an extraordinary 
meeting, and all that is transacted at an ordinary meeting, with the exception 
of the consideration of the accounts, balance sheets, uml the ordinary report of 
the directors and auditors, the election of directors and other officers in the place 
of thoso retiring by rotation, and the fixing of the remuneration of the auditors. 

11. No business shall be transacted At any general meeting unless a quorum 
of members is present at the time when the meeting proceeds to business; save 
as herein otherwise provided, three members personally present shall bo a 
quorum. 

12. If within half ail hour from the time appointed for the meeting a quorum 
is not present, the meeting, if convened upon the requisition of members, shall 
bo dissolved; in any other ease it shall stand adjourned to the same day in the 
next week, at the same time and place, and if at the adjourned meeting a quorum 
is not present within half an hour from the time appointed for the meeting the 
members present shall be a quorum. 

13. The chairman, if any, of the board of diiectorn shall preside as chairman 
at every general meeting of the company. 

14. If there is no such chairman, or if at any meeting lie is not present within 
fifteen minutes after the time appointed for holding the meeting or is unwilling 
to act as chairman, the members present Nhall choose some one of their number 
to be chairman. 

15. The chairman may, with the cousent of any meeting at which a quorum 
is present (and shall if so directed by the meeting), adjourn the meeting from 
time to time and from place to place, but no business shall he transacted at 
any adjourned meeting other than the business left unfinished at the meeting 
from which the adjournment took place. When a meeting is adjourned for 
ten days or more, notice of the adjourned meeting shall be given as in the case 
of an original mooting, Save os aforesaid it shall not be necessary to give any 
notice of an adjournment or of the business to be transacted at an adjourned 
meeting. 

16. At any general mooting a resolution put to the vote of the meeting shall 
be decided on a show of hands, unless a poll is (before or on the declaration ol 
the result of the show of hands) demanded by at least two members present in 
person or by proxy entitled to vote and unless a poll is so demanded, a declaration 
by the ohairman that a resolution has, on a show of hands, been carried, or carried 
unanimously, or by a particular majority, or lost, and an entry to that effect in 
the book of the proceedings of the company, shall bo conclusive evidence of the 
fact, without proof of the number or proportion of the votes recorded in favour 
of, or against, that resolution. 

17. If a poll is duly demanded it shall be taken m such manlier as the chairman 
directs, and the rosiilt of the poll shall be deemed to be the resolution of the 
meeting at which the poll was demanded. 

18. In the case of an equality of votes, whether on a show of hands or on 
a poll, the chairman of the meeting at which the show of hands takes place or at 
which the poll is demanded, shall be entitled to a second or casting vote. 
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19. A poll demanded on the election of a chairman, or on a question of adjourn¬ 
ment, shall he taken forthwith. A poll demanded on any other question shall be 
taken at such time as the chairman of tho mcctiug directs. 


Votes of Member a, 

20. Every member shall have one vote. 

21. A member of unsound mind, or in respect of whom an order has been made, 
by any court having jurisdiction in lunacy, may vote, whether on a show of hands 
or on a poll, by Ins committee, curator bonis, or other person in the nature of 
a committee or curator bonis appointed by that court, und any such committee, 
curator bonis, or other person may, on a poll, vote by proxy. 

22. No member shall be entitled to vote at any general meeting unlesH all moneys 
presently payable by him to tho company have boen paid. 

22. On a poll votes may be given either personally or by proxy. 

24. The instrument appointing a proxy shall he in writing under the hand of 
tho appointor or of his attorney duly authorised in writing, or, if the appointor 
is a corporation, either under the seal, or under the band of an ollicer or attorney 
so authorised. A proxy need not he a member of the company. 

25. The instrument appointing a proxy and the power of attorney or other 
authority, if any, under which it is signed or a notariully certified copy of that 

{ lower or authority shall he deposited at the registered oliioe of the company not 
eBs than forty-eight hours before the time for holding ihc nneting or adjourned 
meeting at which the person named in the instrument proposes to vote, and in 
default the instrument of proxy shall not be treated as valid. 

26. An instrument appointing a proxy may be in the following form, or any 
other form which the directors shall approve:- - 

-Company, Limited. 

“I-, of * —, in the county of-, being a member of the-Company, 

Limited, hereby appoint-, of-, as my proxy, to vote for me and on my 

behalf at the [ordinary or extraordinary, as the case may fee] general meeting of the 

oompany, to be held on the-day of-, and at any adjournment thereof.” 

Signed this-day of-. 

27. The instrument appouitmg a proxy shall bo deemed to confer authority 
to demand or join in demanding a poll. 


(Jorporationo acting by Mepiesentativca at Meetings. 

28. Any corporation which is a member of the compuny may by resolution 
of its directors or other governing body authorise such person as it thinks fit to 
act as its representative at any meeting of the company and the person so 
authorised shall be entitled to exercise the same powers on behalf of the corporation 
which he represents as that corporation could exercise if it were an individual 
member of the oompany. 

Directors, 

29. The number of directors and the names of the first directors shall be 
determined in writiug by a majority of the subscribers to the memorandum. 

30. The remuneration of the directors shall from time to time be determined 
by the company in general mooting. 

Powers and Duties of Directors. 

31. The business of the company shall be managed by the directors, who may 
pay all expenses incurred in getting up and registering the company, and may 
exercise all such powers of the company as are not, by the Act, or by these 
articles, required to be exorcised by the company in general meeting, subject 
nevertheless to any regulation of these articles, to the provUionB of the Act, 
and to such regulations, being not inconsistent with tho aforesaid regulations or 
provisions, as may be prescribed by the company in general meeting; but no 
regulation made by the company in general meeting shall invalidate any prior 
act of the directors which would have been valid if that regulation had not been 
made. 
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32. The directors shall cause minutes to be made m books provided for the 
purpose— 

(a) of all appointments of officers made by the directors, 

(b) of all the names of the directors present at each meeting of the directors 

and of any oommitteo of the directors, 

(c) of all resolutions and proceedings at all wettings of the company, and of 

the directors, and of committees of directors; 
and every director present at any meeting of directors or committee of director! 
shall sign his name in a book to be kept for that purpose 

* The Seal. 

33. The aeal of the company shall not be affixed to any instrument exoept by 
the authority of a resolution of the board of directors, and m the presence of a 
director and of the secietary or such other person as the directors may appoint 
for the purpose, and that directoi and the seentary or other person as aforesaid 
shall sign every instrument to winch the Heal of the company is so affixed in their 
pies* nee 


Disqualifications of Directors 

34 The office of director slinll be vacated, if the dircdoi— 

(a) without the consent of the company in general met ting holds any other 

office of profit under the company , or 

(b) becomes bankrupt, or 

(c) becomes prohibited flora being a ilnutor bv reason of any order made 

under sections 217 or 27o of tin Act, 

(d) is found lunatic or Incomes of unbound mind, or 

(e) resigns lus office by notice m wntnij to the comp my, 

(f) is directly or indirectly mtere'dul in any contract with the company 

and fails to declare the natirn of his mtuent n manner required by 
section 119 of the Act 

A director shall not vote in respect nl any contiact in which he is interested 
or any matter arising thereout, and if he dots so yute his vote shall not be 
counted 


Sutation of Duectots 

J5 At the first ordinary general meeting of the company Ihe whole of the 
directors ahall retire fiom office, and at the ordinarj irtntrnl inceting in every 
subsequent \eui one Until of the diieetors for the lime bung, or, li then number 
is not three or a multiple of three, then the number nearest one third, shall retire 
from offioe 

3G The directors to retire in even vear shall be those who have been longest 
in office since their last tlei turn but as between persons who Income directors 
on the same du\ those tore fno shall (unless Ihcv otherwise agree among them selves) 
be detei mined by lot 

37 A retiring director shall be eligible for re elution 

38 The company at the genual meeting at ahull a dirutur iitircs m mannei 
aforesaid may fill up the vacated office by eluting a pi item thereto and in 
default the retiring director shall be deemed to haye been re elected unless at 
such meeting it is resolved not to till tip such vacated office 

39 The companj may from time to time m general meeting mciease or leduce 
the numbor of dnoctors, and may also determine in what rotation the increased 
or reduced number is to go out of office 

40 Any casual vacanev occurring m the hoard of directors nuy be filled up 
by the directors but the person so chosen shall be subject to retirement at the 
same turn, as if he had become a director on the day on which the director m 
whose place he is appointed was last eh cted a director 

41 The directors shall have power at any time, and from turn to time, to 
appoint a person as an additional director who shall retire from office at the 
next following ordinary general meeting, hut shall he eligible ior election by the 
company at that meeting as an additional director 

42 The oompany may bv extraoidinary resolution remove any director before 
the expiration of his period' of office, and’may by an ordinary resolution appoint 
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another person in his stead. The person so appointed shall be subject to 
retirement at the same time as if he had become a director on the day on whioh the 
director in whose place he is appointed was last elected a director. 

Proceedings of Directors. 

43. The directors may meet together for the despatch of business, adjourn, 
and otherwise regulate their meetings, as they think fit. Questions arising at 
any meeting shall be deoided by a majority of votes. In case of an equality of 
votes the chairman shall have a .second or casting vote. A director may, and 
the secretary on the requisition of a director shall, at any time summon a meeting 
of the directors. 

44. The quorum necessary for the transaction of the business of the directors 
may be fixed bv the directors, and unless so fixed shall, when the number of 
directors exceed three, be three and shall, when the numbor of directors does 
not exceed three, be two. 

45. The continuing directors may act notwithstanding any vacancy in their 
body, but, if and so long as their number is reduced below the number fixed by 
or pursuant to the regulations of the company as the necessary quorum of 
directors, the continuing directors may act for the purpose of increasing the 
number of directors to that number, or of summoning a general uieeting of the 
company, but for no other purpose. 

46. The directors may elect a chairman of their meetings and determine the 
period for which he is to hold office; but, if no such chairman is elected, or if 
at any meeting the chairman is not present within five minutes after the time 
appointed for holding the same, the directors present may choose one of their 
number to be chairman of the meeting. 

47. The directors may delegate any of their powers to committees consisting 
of such member or members of their body as they think fit; any committee so 
formed shall, in the oxeroiHe of the powers so delegated, conform to any regulations 
that may be imposed on thorn by the directors. 

48. A committee may eleot a chairman of its meetings; if no suoh chairman 
is elected, or if at any meeting the chairman is not present within five minutes 
after the time appointed for holding the same, the members present may ohoose 
one of their numbor to be chairman of the meeting. 

49. A oommittee may meet and adjourn as it thinks proper. Questions arising 
at any meeting shall be determined by a majority of votes of the members 
present, and in case of an equality of votes the chairman shall have a second or 
oasting vote. 

50. All acts done by any meeting of the directors or of a committee of 
directors, or by any person acting as a director, Hliali, notwithstanding that it 
be afterwaida disooverod that there was some defect in the appointment of 
any such directors or persons acting as aforesaid, or that they or any of them 
wore disqualified, be as valid as if every such person had been duly appointed 
and waB qualified to be a director. 


Accounts. 

51. The directors shall oause proper books of account to be kept with 
respect to— 

All sums of money received and expended by the company and the matter in 
respect of which tho reoeipt and expenditure takes plaoo; 

All sales and purchases of goods by the company; and 

The assets and liabilities of the company. 

52. The books of account shall bo kept at the registered office of the company, 
or at such othor place or places as the directors think fit, and phaU always be 
open to the inspection of the directors. 

53. The directors shall from time to time determine whether and to what 
extent and at what times and places and under what conditions or regulations 
the accounts and books of tho company or any of them shall be open to the 
inspection of mombers not being directors, and no membor (not being a director) 
shall have any right of inspecting any aocount or book or document of the 
company except as conferred by statute or authorised by the directors or by the 
company in general meeting. 
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54. The directors (hall from time to time in accordance with seotion 123 of 
the Act, cause to be prepared and to be laid before the company in general 
meeting such profit and loss accounts balance sheets and reports as are referred 
to in that seotion. 

56. A copy of every balance sheet (including every document required by 
law to be annexed thereto) which is to be laid before the company in general 
meeting together with a copy of the auditor’s report shall not less than seven 
days before the date of the meeting be sent to all persons entitled to receive 
notices of general meetings of the company. 

Audit. 

56. Auditors shall he appointed and their duties regulated w accordance with 
sections 132, 133, and 134 of the Act. 


Notices. 

67. A notice may bo given by the company tw any member either personally 
or by sending it by post to him to his registered address, or (if he has no 
registered address within the United Kingdom) to the address, if any, within 
the United Kingdom supplied by him to the company for the giving of notices 
to him. 

Where a notice is sent by post, service of the notice shall be deemed to be 
effected by properly addressing, prepaying, and posting a letter containing the 
notice, and to have been effected at the expiration of 24 hours after the letter 
containing the same was posted. 

58. Jf a member lias no registered addross within the United Kingdom and 
lias not supplied to the oompany an address within the United Kingdom for the 
giving of notices to him, a notice addressed to him and advertised in a newspaper 
circulating in the neighbourhood of the registered office of the company, shall 
be deemed to be duly given to him on the day on which the advertisement 
appears. 

50. Notice of every genera] meeting Bhall be given in some manner hereinbefore 
authorised to every member except those members who (having no registered 
address within the United Kingdom) ha\e not supplied to the company an 
address within the United Kingdom for the giving of notices to them. No other 
persons shall be entitled to receive notices of general meetings. 

Names, Addresses, and Descriptions of Subserlbsss. 

“ 1. John Junes, ol-, in the county of — , schoolmaster. 

" 2. John Smith, of — , in the county of- „ 

“ 3. Thomas Green, of - -- , m the oounty of - „ 

“ 4. John Thompson, of — , in the county of-„ 

“ 6. Caleb White, of — , in the county of ,, 

“ 6. Andrew Brown, of-, m the county of-„ 

“ 7. Cffisar White, of — , in the county of- „ 

Dated the-day of-, 19- . 

\\ ltness to the above signatures, 

A. B,, No. 20, Bond Street, London. 


TABLE D. 

Mxmokasdvm and Artioijw of Association of a Company limited by Guarantee, 
aud having a Share Capital. 

Memorandum of Association. 

lat. The name of the oompany is “ The Highland Hotel Company, Limited.” 
2nd. The registered office of the company will be situate in Scotland. 

3rd. The objects for which the company is established are “ the facilitating 
travelling in the Highlands of Scotland by providing hotels and conveyances by 
aea and by land for the aocomroodation of travellers, and the doing all such other 
thing s as are incidental or conducive to the attainment of the above object.” 

4th. The liability of the members is limited. 

5th. Every member of the company undertakes to contribute to the assets of the 
oompany in the event of its being wound up while he is a member, or within one 

4-0(2) 
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year afterwards, for payment of the debts and liabilities of the company, contracted 
before he oeaaes to be a member, and the costs, charges, and expenses of winding up 
the same and for the adjustment of the rights of the oontributories Amongst 
themselves, such amount as may be required, not exceeding twenty pounds. 

6th. The share capital of the company shall consist of live hundred thousand 
pounds, divided mto five thousand shares of one hundred pounds each. 

Wb, tlie several persons whose names and addresses are subscribed, are desirous 
of being formed into a company, m pursuance of this memorandum of 
association, and we respectively agree to tako tho number of shares in the 
capital of the company set opposite our respective names. 

Humber of Sharei 


Names, Addresses, and Descriptions or Subscribers. taken by 

each Subscriber. 

' 1. -John .Jones, of —-, m the county of —, merchant... 200 

* 2. John Smith, of-, in tho oounty of 25 

‘ 3. Thomas Green, of-, in the county of-„ .. 30 

1 4. John Thompson, of-, in the county of- „ 40 

‘ 5. Caleb White, of-■, in the county of- ,, ... 16 

1 6. Andrew Brown, of-, in the county of- 

‘ 7. Ciiesar White, of-, in the county of- „ 10 


Total shares taken 

Hated the — day of-. 19 —. 

Witness to the above signatures, 

A. B., No. 13, liute kStrcet, Clerkenwell, London. 


Articles of Association to accompany preceding Memorandum of Association . 

1. Tho Articles of Table A set out in tho First kSchedulo to the Companies Act, 
1929, shall he tho articles of association of the company and apply to the company. 

Names, Addresses, and Descriptions of Subscribers. 

“ l. John .rones, of-, in the county of - merchant. 

“ 2. John Smith, of-, in the county of— - „ 

“ 3. Thomas Green, of-, in the county of - 

“ 4. .John Thompson, of-, in the county of — „ 

“ 5. Caleb White, of-, in the county oi-„ 

" 6. Andrew Brown, of - iu the county of - - ,. 

“ 7. Cflosar While, of-, in the county of- „ 

Dated the-day of-, 19 

Witness to the above signatures, 

A. B., No. 13, Ilute Street, Clerkenwell, London. 


TABLE E. 

Memorandum and Articles of Association of an unlimited Company having a 
Share Capital. 

Memorandum, of Association. 

Let. Tho name of the company is “ The Patent Stereotype Company.” 

2nd. The registered office of the company will be situate in England. 

3rd. The objects for whioh the company is established are 14 the working of 
a patent method of founding and casting stereotype plates, of which method 
John Smith of London, is the sole patentee, and the doing of all suoh things 
as are incidental or conducive to the attainment of the above objects.” 
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H, the several persons whoso namrs sre subscribed, are desirous of bring formed 
into a company, in pursuance of this memorandum of association, and we 
respectively agree to take the number of shares in the capital of the company 
set opposite our respective names. 


Names, Addressee, and Descriptions of Subscribers. 


. Number or Share* 
I taken by 
i each Subscriber. 


‘ 1. John Jones, of-, in the county of-, merchant .. 

' 2. John Smith, of-, in the count} of- ,, 

‘ 3. Tliomas Green, of-, m the county of — . 

4 4. John Thompson, of-, m the county of - - 

1 13. Caleb White, of-, in the county ot- „ .. 

' 6. Andrew Brown, of-, ui the county of - - . | 1 

1 7. Abel Brown, of-, in the county of — „ J 

Total shares taken 


Dated the - day of-, 19- . 

Witness to the above signatures, 

A. r>., No. 20, Bond Strool, London. 


Articles of Association to accompany the preceding Memorandum of Association. 

J. The share capital of the compari} is two thousand pounds, divided into twenty 
shares of one hundred pounds eneh 

2. The company may by special resolution - 

(a) increase the share capital by such sum to be divided into sliareN of such 

amount as the resolution may prescribe; 

(b) consolidate its shares into shares of a larger amount than its existing 

shares; 

(c) sub-divide its shares into shares of a smaller amount than its existing 

shares, 

(d) cancel any shores which at the date ol the passing of the resolution have 

not been taken or agreed to be taken by any person, 

(e) leducc its share capital in any way. 

3. The Articles of Table A sit out in the hist Schedule to the Companies 
Act, 1929 (other than Articles 30, 31, 32, 33, 34, 37, and 38) shall bp deemed to 
be incorporated with these articles and shall applj to the company 

Name*, Addrewwt, and Descriptions or Subscriber*, 

1. John Jones, of —, in the count} of-, men hunt. 

2. John Smith, of - —, in the county of - - „ 

3. Thomas Green, of-, in the county of — „ 

4. John Thompson, of - , in the county of 

5. Caleb White, of - - , m the county of - - 

6. Andrew Brown, of in the county of - 

7. Abel Brown, of - - , in the county of- 

Dated, the-day of - ,19-. 

Witness to the above signatures, 

A. It., No. 20, Bond Street, London. 


SECOND SCHEDULE. 


hoKM of Lhjlngk io hold Lands. 

The Board of Trade hereby licence the to hold the lauds ho (under 
described (insert description of lands) [or to hold lands not exceeding in the 
whole acres], 

The conditions of this licence are (insert conditions, if any). 


Sections 14 
and 379 


Sch. ITT 
Form F. of 
1901. 
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THIRD SCHEDULE. 

Amended, 1047, An. «7 (4), 71 (») and 4th Seheduli-. 


Seotion 27. Form or Statement id ueit of Pbobfeotus to be delivered to Keoibtrib 
by a Private Company on becoming a Public Company. 


Soh. I. Pt. II, 
of 19% 

Words in 
brackets 
repealed,1947, 
9th Sched. 


THE COMPANIES A(T, 1929. 

Statement in Lricu op Prospectus delivered for registration by (insert the 
name of the Company] pursuant to seotion 27 of the Companies Ael, 1929. 

Delivered for registration by 

The nominal share capital of the Company. £-. 

Divided into Shares of £ each. 


Amount (if any) of above capital which con¬ 
sists of redeemable preference shares. 

Tho date on or before which these shares 
are, or are liable, to be redeemed. 

Names, descriptions and addresses of directors 
or proposed directors. 

Amount of shares issued. 

Amount of commissions paid in connection 
therewith. 

Amount of discount, if any, allowed on the 
issue of any shares, or so much thereof as 
has not been written off at the date of the 
statement. 

Unless more than one year has elapsed Hince 
the date on which the Company was 
entitled to commence business:— 

Amount of preliminary expenses. 

Amount paid to any promoter. 

Consideration for the payment. 

If the share capital of the Company is 
divided into different classes of shares, tho 
right of voting at meetings of the Com¬ 
pany conferred by, and tho rights in 
respect of capital and dividends attached to, 
the several classes of shares respectively. 


fShareH of £-each. 


Shares. 


Name of promoter. 

Amount £-. 

Consideration 


Number and amount of shares and debentures 
issued within the two years preceding 
the date of this statement as fully or 
partly paid up otherwise than for cash or 
agreed to he so issued at the date of this 
statement. 

Consideration for the issue of those shares or 
debentures. 

Names and addresses of Vendors of Property 
(1) purchased or acquired by the Com¬ 
pany within the two years preceding tho 
date of this statement or (2) agreed or 
proposed to be purchased or acquired by 
the Company. 

Amount (in cash, shares or debentures) paid 
or payable to each separate vendor. 

Amount paid or payable in oash, shares or 
debentures for any Buoh property, speci¬ 
fying the amount paid or payable for 
goodwill. 


1. -shares of £ — fully paid. 

2 - - shares upon which £- 

per share credited aH paid. 


3. -debenture £-- 

4. Consideration ■- 


Total purchase price 


Cash . 

Shares. 

Debentures .... 


Sr — 


Goodwill 
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Dates of, and parties to, every material 
contract (other than contracts entered 
into in the ordinary course of business or 
entered into more than two years before 
tho delivery of this statement). 

Time and place at which the contracts or 
oopies thereof may be inspected. 

Names and addresses of the auditors of the 
Company. 

Full particulars of the nature and extent 
of the interest of every director in any 
property purchased or acquired by tho 
Company within the two years preceding 
the date of this statement or proponed to 
be purchased or acquired by the Company 
or, where the interest of such a director 
oonaiste in being a partner in a firm, the 
nature and extent of the interest of the 
firm, with a statement of all sums paid 
or agreed to be paid to him or to the firm 
in cash or shares, or otherwise, by any 
person either to induce him to become or 
to qualify him as, a director, or otherwise 
for servioes rendered or to be rendered 
to the Company by him or by the firm. 

Rates of the dividends (if any) paid by the 
Company in respect of each cUsh of 
shareB in the Company in each of tho 
three financial years immediately preced¬ 
ing the date of this statement or since 
tho incorporation of the Company which¬ 
ever period is the shorter. 

Particulars of tho cases in which no dividend* 
have been paid in respect of any class of 
shares in any of these years. 

[If any of the unissued shares or debentures 
are to be applied in the purchase of any 
business the amount, as certified by the 
persons by whom the accounts of the 
business have been audited, of the net 
profits of the business in respect of each 
of the three financial years immediately 
preceding the date of this statement, pro¬ 
vided that in the case of a business »hich 
has been carried on for less than three 
years and the accounts of which have 
only been made up in respect ot two 
years or one year the above requirement 
shall have effect as if references to two 
years or one year, as the case rnav be r 
were substituted for references to threo 
years, and in any suoh case the statement 
shall say how long the business to be 
acquired has been carried on.] 


(Signatures of the persons above-named as directors or proposed 
directors or of their agents authorised in writing.) 

Date 

Note.—I n this Form the expression “ vendor ” includes a vendor as defined 
in Part III. of the Fourth Schedule to this Act, and the expression “ financial 
year ” has the meaning assigned to it in that Part of the said Sohedule. 
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Sections 35 
and 355. 


p. 858. 

Words in 
brackets 
repealed, l!47, 
a. 01, and 
0th Sched. 


Amended, 
1947, *.61(21. 


FOURTH SCHEDULE. 

PART J. 

Matters rlquipku to oe Stated in Prospectus. 

1. [Except where the prospectus is published as newspaper advertisement, 
the contents of the memorandum, with the names, descriptions, and addresses 
of the signatories, and the number of shares subscribed for by them respectively.] 

2. The number of founders or management or deferred shares, if any, and 
the nature and extent of the interest of the holders in the property and profits 
of tho company. 

3. The number of shares, if any, fixed by the articles as the qualification of 
a director, and any provision in the articles as to the remuneration of the 
directors. 

4. The names, descriptions, and addresses of the directors or proposed 
directors. 

5. Where shares arc oifrrod to tho public for subscription particulars as to— 

(i) tho minimum amount which, in the opinion of the directors, must be 
raised by the issue of those shares in order to provide the sums, or, 
if any part thereof is to be defrayed in any other manner, the balance 
of the sums, required to be provided in respect of each of the following 
matters 

(a) the purchase price of any property purchased or to be purchased 
which is to be defrayed in whole or in part out of the proceeds of the 
issue; 

(b) any preliminary expenses payable by the company, and any 
commission so payable to any person in consideration of his agreeing 
to subscribe for, or of his procuring or agreeing to procure subscriptions 
for, any shares in the company; 

(c) the repayment of any moneys borrowed by the company in 
respect of any of the foregoing matters; 

(d) working capital; and 

(ii) the amounts to be provided in respect of the matters aforesaid otherwisp 
than out of the proceeds of the issue and the sources out of which 
those amounts are to be provided. 

6. The amount payable on application and allotment on each share, and, in 
the case of a second or subsequent offer of shares, the amount offered for 
subscription on each previous allotment made within the two preceding years, 
the amount actually allotted, and the amount, if any, puid on the shares so 
allotted. 

7. The number and amount of shaies and debentures which within the two 
preceding years have been issued, or agreed to be issued, as fully or partly paid 
up otnerwjso than in cash, and in tho latter ease the extent to which they are 
bo paid up, and in either case tho consideration for which those shares or debentures 
have been issued or are proposed or intended to be issued. 

8. The names and addresses of the vendors of any property purchased oi 
acquired by tho company, or proposed ho lo be purchased or acquired, which is 
to be paid for wholly or partly out of the proeeods of the issue offered for subscription 
by the prospectus, or the purchase or acquisition of wdiich lias not been completed 
at the date of issue of the prospectus and the amount payable in cash, shares, 
or debentures, to the vendor, and where there is more than one separate vendor, 
or the company is a sub-purchaser, the amount so payable to each vendor, 

9. The amount, if any, paid or payable as purchase money in casb, shares, or 
debentures, for any such property as aforesaid, specifying the amount, if any, 
payable for goodwill. 

10. The amount, if airy, paid within the two preceding years, or payable, os 
commission (but not including commission to sub-underwriters) for subscribing 
or agreeing to subscribe, or procuring or agreeing to procure subscriptions, for 
any sharoH in, or debentures of, the company, or the rate of any such commission. 

11. The amount or estimated amount of preliminary expenses. 

12. The amount paid within the two preceding years or intended to be paid 

any promoter, and the consideration for any such payment. 
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13. The dates of and parties to every material contract, not being a contract 
entered into in the ordinary course of the business carried on or intended to be 
carried on by the company or a contract entered into more than two years before 
the date of issue of the prospectus, [and a reasonable time and place at which any 
auoh material contract or a oopy thereof may be inspected.] 

14. The names and addresses of the auditors, if nnv, of the company. 

15. Full particulars of the nature and extent of the interest, if any, of every 
director in the promotion of, or in tho property proposed to be acquired by, the 
company, or, where the interest of such a director consists in being a partner in 
a firm, the nature ar.d extent of the interest of the firm, with a statement of all 
sums paid or agreed to be paid to him or to the firm in cash or shares or otherwise 
by any person either to induce him to become, or to qualify him as, a director, 
or, otherwise for services rendered by him or by tho firm in connection with the 
promotion or formation of the company. 

16. If the prospectus invites the public to subscribe for shares in the company 
and the sharo capital of the oompany ia divided into difTcrcnt classes of shines, 
the right of voting at meetings of the company conferred by, and the rights in 
respect of capital and dividends attached to, the several classes of shares 
respectively. 

17. In the case of a company which has been carrying on business, or of a 
business which has been carriod on for less than three years, the length of time 
during wliioh the business of the company or the business to be acquired, as the 
case may be, has been carried on. 

PART II. 

Reports to be set out in Prospectus. 

1. 4 report bv the auditors of the companv with respect to the profits of the p. 361. 
company m reS|M*et ot each of t hv fin financial yean* immediately preceding Amended, 
the issue of the prospectus, and with respect to tho ratufc. ot the dividends, it any, |cfj 7 f a< 
paid by the company in respect of each class of share* in the companv in respect 

of each of the said five )oarp, giving paitinilars of eneh such class of shares on 
winch biirli dividends have been paid and particulars of the cases in wliioh no 
dividends have been paid in respect of any class of shares in respect of anv of 
those years, and, if no accounts have boen made up in respect of anv part of the 
period of ftre years ending on a riat< three months hcfoie the issue of the 
prospectus, containing a statement ot that fart. 

2. If tho proceeds, or any part of the proceeds, of the issue of the shares or 
debentures are or is to he applied directly or indirectly m the purchase of any 
businoss, a report made by accountants who shall be named m the prospectus upon 
the profits of the business in respect of each of the /ire financed years immediately 
preceding the issuo of tho prospectus. 

PART III. 

Provisions applying to Parts I and 11. ok Sciimmji.k. 

1. Tho piovisions of this Schedule with ir-pect to (tin* mimoiaiulum nndj the Words in 
qualification, remuneration and interest of directors, tin names, de cn pi ions hinckcla are 
and addresses of directors or proposed directors, and the amount or estimated lopcnled, 
amount of the preliminary expenses, shall not apply in the ease of a prospectus 1947, 
issued more than two years after the date at which the company is entitled to Nth Sched. 
commence business. 

2. Every person shall for the purposes of this Schedule bo deemed to be 
a vendor who has entered into any contract, absolute or conditional, for the sale or 
purchase, or for any option of purchase, of any prupeitv to be acquired by the 
company, in any case whore -- 

(a) the purchase monr\ is not fully paid at the date of the issue of the 

prospeotus; 

(b) the purchase money is to bo paid or satisfied wholly or in part out of the 

proceeds of the issue offered for subscription by the prospectus; 

(o) the contract depends for its validity or fulfilment on the result of that issue. 

3. Where any property to be aoquired by the company is to be taken on lease, 
this Schedule shall have effect as if the expression “ vendor " included the lessor, 
and the expression “ purchase money " inoluded the consideration for the loaae, 
and the expression “ sub-purchaser " included a sub-leBsee. 
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4 . For the purposes of paragraph 8 of Part I. of this Schedule where the 
vendors or any of them are a firm, the members of the firm shall not be treated 
as separate vendors. 

5. If in the case of a company which has been carrying on business, or of a 
business whioh has been oarried on for less than three years, the accounts of 
the oompany or business have only been made np in respect of two years or 
one year, Part II. of this Schedule shall have effect as if references to four yean, 
three years, two years or one year, as the case may be, were substituted for references 
to three years. 

[6. The expression “ financial year ” in Part IT. of this Schedule means the 
year in respect of which the aooounts of the oompany or of the busineBB, as the 
oase may be, are made up, and where by reason of any alteration of the date on 
whioh the financial year of the company or business terminates the accounts of 
the company or business have been made up for a period groater or less than a year, 
that greater or less period shall for the purpose of the said Part of this Schedule 
be deemed to be a financial year.] 


Section 40. 


Soh. J Pt. 
of 1028. 


FIFTH SCHEDULE. 

Amended, 1017, sn. (17(11,71(2), 4thSrhed.,and words in brackets repealed 
Mlb Scfiod. 

Kobm of Statement in lieu of Phosfkotus to be delivered to Registrar by 
a Company which does not issue a Prospectus or which does not oo 
to Allotment on a Prospectus issued. 

THE COMPANIES ACT, 1029. 

Statement in lieu of Prospectus delivered for registration by [insert the 
name of the company] pursuant to section 40 of the Companies Act, 1020. 

Delivered for registration by 
The nominal share capital of the Company. 

Divided into. | Shares of £-each. 


Amount (if any) of above capital whioh 
consists of redeemable preference shares. 

The date on or before which those shares are, 
or are liable, to be redeemed. 

Names, descriptions and addresses of 
directors or proposed directors. 

If the Bhare capital of the Company is 
divided into different classes of shares, 
the right of voting at meetings of the 
Company conferred by, and the rights in 
respect of capital and dividends attached 
to, the several classes of shares respec¬ 
tively. 

Number and amount of shares and deben¬ 
tures agreed to be issued as fully or 
partly paid up otherwise than in cash. 

The consideration for the intended issue of 
those Bhares and debentures. 


Shares of £ — each. 


1. -shares of £-fully paid. 

2. -shares upon which £- 

per share oredited as paid. 
,’t. - - debenture 

4. Consideration: — 


Names and addresses of vendors of property 
purchased or aoquired, or proposed to be 
purchased or aoquired by the Company. 

Amount (in cash, shares, or debentures) 
payable to eaoh separate vendor. 

Amount (if any) paid or payable (in cash 
or shares or debentures) for any such 
property, specifying amount (if any) 
paid or payable for goodwill. 


Total purchase price £— 

Cash . £— 

Shares . • 

Debentures ... £— 


Goodwill 
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Amount (if any) paid or payable as com¬ 
mission for subscribing or agreeing to 
subscribe or procuring or agreeing to 
procure subscriptions for auv shares or 
debentures in the Company; or 

Rate of tho commission.*. 

The number of shares, if any, which persons 
have agreed for a commission to subscribe 
absolutely. 

Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any 
promoter. 

Consideration for the payment. 

Dates of, and parties to, every material 
contract (other than contracts entered 
into in thu ordinary course of the business 
intended to be carried on by the Company 
or entered into more than two years 
before the delivery of this statement). 

Time and place at which the contracts or 
oopies thereof may be inspected. 

Names and addresses of the auditors of the 
Company (if any). 

Full particular of tho nature and extent 
of the interest of every director in the 
promotion of or in the property proposed 
to be acquired by the Company, or, where 
the interest of such a director consists in 
being a partnci in a iirm, the nature and 
extent of the interest of the firm, with a 
statement of all sums paid or agreed to 
be paid to him or to the firm in cash or 
shares, or otherwise, by any person either 
to induce him to become, or to qualify 
him as, a director, or otherwise foT ser¬ 
vices rendered by linn or by the firm in 
sonncction with the promotion or forma¬ 
tion of tho Company. 

[If it is proposed to acquire any business, 
the amount, as certified by the persons 
by whom the accounts of the business 
have been audited, of the net profits of 
the business in respect of each of the 
three financial years immediately preced¬ 
ing the date of this statement provided 
that m the case of a business which has 
been carried on for less than three years 
and the accounts of which have only been 
made up in respeot of two years or one 
year the above requirement shall have 
effect as if references to two years or oni 
year, as the case may be, were substituted 
for references to three years, and in any 
such case the statement shall say how 
long the business to be acquired has been 
carried on.] 


Amount paid 
,» payable. 


Rate per cent, 


£ 

Name of promoter 

Amount £-, 

Consideration •- 


(Signatures ot the persona above-named as directors or proposed 
directors, or of their agents authorized in writing.) - 

Date • 

Note —In this Schedule the expression “ vendor ” includes a vendor as defined 
in Part III. of the Fourth Schedule to this Act, and the expression "financial 
year " has the minin g assigned to it in that Part of the said Schedule. 
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Seotiona 10** 
and 370. 


SIXTH SCHEDULE* 

Form of Annual Rktubn ok a Company haying a Suabb Capital. 

Annual Return of the-Company, Limited made up to the-day of 

-10— (being the fourteenth day after the date of the first or only ordinary 

general meeting in 19—). 

The address of the registered office of the Company iB as follows:— 


Summary of Share Capital and Shares. 

Nominal Share Capital £ — divided into* { I_I °[ fll 

Total number of shares taken up* to the-day of-19— being the date 

of the return (which number must agree with the total shown in the list as 
held by existing rnorabors)-. 

Number of shares issued subjeot to payment wholly in oash-. 

Number of shares issued as fully paid up otherwise than in oash —. 

Number of shares issued as partly paid up to the extent of-per share otherwise 

than in cash-. 

fNumber of-shares (if any) issued at a discount-. 

Total amount of discount on the issue of shares which has not been written off at 
the date of this Return £-. 

(There has been called up on each of-shares £-. 

(There has been called up on each of-shares £-. 

(There has been called up on each of-shares £-. 

{Total amount of calls received, including payments on application and allotment 
£-. 

Total amount (if any) agreed to be considered as paid on-shares which have 

been issued as fully paid up otherwise than in cash £-. 

Total amount (if any) agreed to be considered as paid on- shares which have 

been issued as partly paid up to the extent of-per share otherwise than 

in cash £-. 

Total amount of calls unpaid £--. 

Total amount of the Bums (if any) paid by way of commission in respect of 
any shares or debentures or allowed by way of discount in respect of any 
debentures since the date of the last Return £ — . 

Total number of shares forfeited-. 

Total amount paid (if any) on shares forfeited £-. 

Total amount of shares for whioh share warrants to bearer are outstanding 
£-. 

Total amount of share warrants to bearer issued and surrendered respectively 
sinoe the date of the last Return, issued £-, surrendered £-. 

Number of shares oomprisod in eaoh share warrant to bearor-. 

Total amount of the indebtedness of the Company in respect of all mortgagee 
and oharges of the kind which are required (or, in the case of a Company 
registered in Sootland, which, if the Company had been registered in England, 
would bo required) to be registered with the Registrar of Companies under 
the Companies Act, 1929, £-. 

* Where there ere shares of different kinds or amounts i.y., Preference and Ordinary, or 11. 

and 1«.) state the number and nominal values separately 

t If the ehares are of different kinds, state them separately. 

X When various amounts have been ealled or then an ihane of dlffennt Unde state them 

separately. 

} Include what has been received on forfeited as well as on sxlsting shares. 
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Copy of last audited Balance Sheet of the CoMfwuy 

NoTE.—Exoept where the Company is (l) a “ Trivate Company ” within the 
meaning of Seotion 26 of the Companies Act, 1929, or is (2) an Assurance 
Company which has complied with thr provisions of Section 7 (4) of the 
Assurance Companies Act, 1909, this Hot urn must include a written copy, 
certified by a Dircobor or by the Manager or Secretary of the Company to be 
a true copy, of the last balance sheet which has been audited b\ the Company’s 
auditors (including every document required by law to be annexed thereto) 
together with a copy of the report of the auditors thereon (certified as afuiesaid), 
and if any suoh balance sheet is in a foreign language there must also be annexed 
to it a translation thereof in English certified in the prescribed manner to he 
a correct translation, if the said last balance sheet did not comply with the 
requirements of the law as in force at the date of the audit with reopen to the 
form of balance sheets there must be made such additions to and corrections 
in the said copy as would have been required to bo made ir the Baid balance 
sheet in order to make it comply with the said requirements, and the fact that 
the said copy has been so amended must be stated thereon. 


Private Company, 

Certificates to be given by a Private Company 

A. “ 1 certify that the Company lias not sinoe the date of the ♦last Annua 
Return issued any invitation to the public to subscribe for any shares or debentures 
of the Company.” 

(Signature) -. 

(State whether Director or Secretary.) 

£. Should the number of members of the Company exceed fifty the following 
certificate is also required- 

*' I certify that the excess of members of the Company above fifty consists 
wholly of persons who are in the employment of the Company and/or of 
persons who, having been foimerly m the employment of the Company 
were while in such employment, and have continued after the determination 
of suoh employment to be, members of the Company.” 

(Signature) -. 

(State whether Director or Secretary.) 

Note.—B anking companies must add a list of all their places of business 

The Return must be signed at the end by a Director or by the Managej or 
Secretary of the Company. 

Delivered for filing by-. 

Particulars of the fDirectors of the-Company, Limited, at the date of 

the Annual Return. 


{The 
present 
Christian 
.Name or 
Names and 
Surname. 


Any 
former 
Christian 
Name or 
Names or 
Surname. 


Nationality. , 


iNauonaiiiy 
l of origin , 
(if other | 


I present ; 
1 nationality). | 


§Other 
business 
occupation 
if any. If 
none state 
so. 


* In tbs ease of the first Annual Return strike out the words "last Annua) Return " ami 
substitute therefore the words " Incorporation of the Company ” 

1 " Director ” includes any portion who occupies the position of a J drector by whatever name 
called, and any person in accordance with whose directions oi Instructions the Directors of a 
Company are accustomed to an. 

• In the case of a Corporation Its corporate name and registered or prlnrtpal offioe should he 
shown. 

\ In the case of an individual who lias no business occupation, but holds any other directorship 
or directorships, particulars of that directorship or of soms one of those directorships mult be 
entered 
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1,im of Peisons holding Shares m the — - Company, Limited, on the- day 

of-, 19—, and of Persons who have held Shares therein at any time 

smee the date of the last Return, or (m the case of the first Return) of the 
incorporation of the Company, showing their Names and Addresses, and an 
Aoaount of the Shares so hold. 


N.B .—If the names in this list are not arranged in alphabetical orda, 
an index sufficient to enable the name of any peison in the list to be readily 
found must be annexed to this list. 


Names, Addresses, and 
Occupations. 


Account of Shares 


Folio in 

Regis¬ 

ter 

ledger 

con¬ 

taining 

Parti* 

rulara 



Sur 

name 


Chris 

tlan 

Name 


Ad Otcu- 
drew patlon 


•Num 
ber of 
Sliarei 
held by 
existing 
Mem¬ 
ber* 
at date 
of He 
turn t 


}Particulars of 
Phare? transferred 
slme the date of 
the last Return, or 
(In the case of the 
flrat Return' of 
the Ini orporatlon 
of the Cumpanj, 
by per boo a 
who are it 111 
Meml/erh 


particulars of 
Shares Transferred 
sluce the date of 
the last Return, or 
(In the rase of the 
first Return) of 
the Incorporation 
of the < ompany, 
by perhona who 
Imve ceased to 
be Members 


Re¬ 
mark s 


Date of 
Num- Ileglstra- 
ber f tlon of 
Transfer 


Num¬ 
ber t 


Date of 
Reglstra- 1 
tlon of 
Transfer I 



(Signature) 

(Slate whether Director or Manager or Wrct&r> ) 

* (he aggregate Number of Shares held, and not the Distinctive Numbers, must be stated and 
the column must be added up throughout no as to make one total to agree with that stated In the 
Summary to have been taken up 

t When the Sherri are of different rlasses these columns may be sub-dhlded so that the number 
of each dae« held or transferred mav be shown separately Where any Shares ha^e been con¬ 
verted Into Stock the amount of Stock held by each member must be shown 

} The date of Registration of each Transfer should be given as well as the Number of Shares 
transferred on each date The Particulars should be placed opposite the name of the Transfeior, 
and not opposite that of the Transferee but the name of the 1 raneferee may be Inserted in the 
* Remarks ” column immediately opposite the particulars of each Transfer 
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SEVENTH SCHEDULE. Section 131. 

Form of Statement to be published by Bah kino and Insurance Companies, 
and Deposit, Provident, or Benefit Societies 

*The share capital of the company is — divided into-shares of- 

oaoli. 

The number of shares issued is-. 

Calls to the amount of —— pounds per Bliare have been made, under which 
the sum of — pounds has been received. 

The liabilities of the company on the first day of January (or July) were— 

Debts owing to sundry persons by the company. 

On judgment, £-. 

On specialty, £-. 

On notes or bills, £ —■. 

On simple contracts, £-. 

On estimated liabilities, £ —. 

The assets of the oompany on that day w ere - 
(Government securities [dating thm], 

Mills of exchange and promissory notes, £ - — 

Cash at tho bankers, £—, 

Other securities, £-. 

* If the company hai no shire capital the portion of the statement relating to riqutal mi,) 
shares must be omitted. 


EIGHTH SCHEDULE. Section 22t. 

PART I. 

Orders Pronounced in Vacation in Scotland which are to he Final, 

Orders:- 

As to time for proving claims. a. 2JU. 

As to the attendance of, and production of documents bj, persons indebted to, a, 2J4. 
or having property of, or information ns to the affairs or property of, a oompany. 

As 1o meetings for ascertaining wishes of creditors ot contributories. R. 288. 

As to summoning meetings of creditors or contributories where a compromise e. 158 
iB proposed. 

As to the examination of witnesses in regard to the proporty or affairs of a 0.291. 
oompany. 


PART II. 

Order* Pronounced in Va ’aiion in Scotland which are to take effect until 
Reclaiming Note disposed or. 

Orders:— 

Restraining or permitting commencement or continuance of legal proceedings. 172, 177, 
Appointing an ofHoial liquidator to fill a vacancy, or appointing (except to fill JJ?* 

a vacancy caused by the removal of a liquidator by the court) a liquidator for a •*!. 


winding up voluntarily or under siijiervision. ss. 188, 249, 

Sanctioning the exercise of any power by an official liquidator other than the 
powers specified in paragraphs (d), (e) and (f) of subsection (1) and the power » 1M. 
to appoint a law agent. 

Requiring tho delivery of property oi documents to the official liquidator. s. 204. 

As to the arrest and detention of an absconding contributory and his properly, s, 218 
Limiting the powers of provibional official liquidators. s. 184 (4), 

For continuance of winding up under supervision. s. 256. 



Section 260. 


s. 203 of 1008. 


h. 181. 

1.182. 
s. 183. 

i. 184. 

>. 185. 

i. 186. 

s. 187. 

i. 188 axoept 
lubi. (6). 

s. 192. 

b. 103. 

b. 191. 

b. 195. 

B. 196. 

s. 197. 

b. 198. 

b. 199. 

8. 200. 
b. 201. 

a. 209. 

b. 216. 
b.217. 
h. 220. • 
b. 307. 


NINTH SCHEDULE. 

Words m brackets repealed, 1947, 9th belied. 

Provisions wjiioh no not aptly in the case op a Winding Up 
sT7H.ncor to Supervision of tub Court. 

Statement of Companies affairs to be submitted to Offioial Reoeiver, 

Report by Official Receiver. 

Power of floart to appoint Liquidator, 

Appointment and powers of provisional Liquidator. „ 

Appointment, style, Ac., of Liquidators in English winding up. 

Provisions where person other than Official Receiver is appointed Liquidator 
Provisions as to Liquidators in Scottish winding up. 

General provisions as to Liquidators. 

Exercise and control of Liquidators’ powers in England. 

Rooks to be kept by Liquidator m English winding up. 

Payments of Liquidator in English winding up into bank. 

Audit of Liquidators' ncoouuts in English winding up. 

Control of Hoard of Trade over Liquidators in England. 

Release of Liquidators in England. 

Meeting of creditors and contributors to determine whether committee of 
inspection shall be appointed. 

Constitution and proceedings of committee of inspection. 

Powers of Board of Trade where no committee of inspection in England. 
Additional powers of committee of inspection in Scotland. 

Appointment in England of special manager. 

Power in England to order public examination of promoters, directors, Ac. 
[Power in England to restrain fraudulent persons from managing companies. | 
Delegation to Liquidator of certain powers of court in England. 

Power in England to appoint Official Receiver as receiver for debenture 
holders or creditors. 



Companies Act, 1929. 


Tenth Sched. fcl 


TENTH SCHEDULE. 

Amended, 1017, s. 81, and words in brackets repealed, OIL Sohcd, 


Table o y Fees to be paid to the Reuintrah or Companies. 


I .—By a Company having a S/uire Capital. 

For registration of a company whose nominal share capital does not 
exceed 2,0001. 

For registration of a company whoso nominal share capital exceeds 
2,000/., the following fees, regulated according to the amount 
nominal share capital (that is to say): " rf. 

For every 1,000/, of nominal share capital, or part of 

1,000/., up to 5,000/. 1 0 0 

For every 1,000/. of nominal share capital, or part of 

1,000/., after the first 5,000/., up to 100.000/. 0 

For every 1,000/. of nominal share capital, or part of 

1,000/., after the first 100,000/. 0 1 0 

|For registration of any increase of share cnpital made after tl: s fir-t 
registration of the company, the same fees per 1,000/., or part (if 
a 1,000/., as would have been payable if the increased Rhare capital 
had formed part of the original share capital at the time of 
registration. 


Provided that no company shall be liable to pay in respect of nominal 
share capital, on registration or afterwards, any greater amount of 
fees than 50/., taking into account in the case of fees payable on 
an inereaso of share eapitiil after registration the fees paid on 
registration. 1 


For registration of any existing company, except such companies ns 
are by this Act exempted from payment of fees in respect of 
registration under this Act, the same fee as is charged for registering 
a new company. 

For registering any document by this Act required or authorised to bo 
registered or required to he delivered sent or forwarded to the 
registrar other than tho memorandum or the abstract required to 
be delivered to the registrar by a roomer or manager or I lie 
statement required to he sent to the registrar l>j T the liquidator 

in a winding-up in England. 

For making a record of any fact by this Act required or authorised to 
be recorded by the registrar. 


£ 

o 


Sections 312 
329. 379. 

Soh. I., Tat Is 
B. of 1908; 
Sch. 11. of 
9. d. 1928. 
ft 0 


II .—Bv a Company not having a Share Capital. 

For registration of a company whose number of members an stated £ a d. 
in the articles does not exceed 25. - '■ 0 

For registration ot a company whose number of members as stated 
in the articles exceeds 25, but does not exceed 100, tho above fee 
of 2/. with an additional 1/. for every additional 25 members or 
loss after tho first 25. 

For registration of a company whose number of mom hers, as stated 
in tlie articles, exceeds 100, but is not stated to be unlimited, a 
fee of 5 1. with an additional 5s. for every additional 50 members, 
or less after the first 100. 

For registration of a company in which the number of lnomuersis stated 


in the articles to be unlimited . 20 0 0 

[For registration of any inorease on tho number of members made after 
the registration of tho company in respect of overy 50 members, or 

less than 50 members, of that increase. 0 5 ft 

Provided that no company shall bo liable to pay on tho whole a 
greater fee than 20/. in respect of its number of members, taking 
into account tho feo paid on the first registration of the company.] 
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For registration of any existing company, except such companies as £ a. d. 
are by this Aot exempted from payment of fees in respect of 
registration under this Act, the same fee as is oharged for registering 
a new company. 

For registering any document by this Act required or authorised to be 
registered or required to be delivered sent or forwarded to the 
registrar, other than the memorandum or the abstract required to 
be delivered to the registrar by a receiver or manager or the 
statement required to be sent to the registrar by the liquidator in a 


winding up in England... 0 5 0 

For making a rcoord of any faot by this Act required or authorised to 

be recorded by tbe registrar. 0 5 0 


HI.— By a Company to which Part XJ, of this Ad applies . 

For registering any document required to be delivered to the registrar 
under Part XL of this Act, except documents lequired to be 
delivered under section three hundred and fifty-three of this Act... 0 


ELEVENTH SCHEDULE. 

Provisions referred to in Section 3G2 of the Act. 

Provisions relating to— 

ConclusivencBs of certificate of incorporation; 

Specific requirements as to particulars in prospectus;J 

Prohibition of allotment in certain cases unless statement in lieu of prot-pediih 
delivered to registrar; 

Return aH to allotments; 

Registration of charges created by com pan} legist ered in England; 

Duty of company to register charges created by company; 

Duty of company to register charges existing on property acquind; 

Application of Port ITT. to companies incorporated outside England; 
Restrictions on commencement of business; 

The particulars as to directors and indebtedness of the company; 

•Statutory met ting and statutory report; 

Auditors’ report and right to information and explanations; 

Restrictions on appointment or advertisement of director; 

Notice by liquidator of his appointment; 

Delivery to registrar of accounts of receivers and managers; 

Documents, Ac., to be delivered to registrar by companies carrying on business 
in Great Britain; 

Return to bo delivered to registrar where documents, Ac. altered; 

Balance sheet of company carrying on business in Great Britain; 

Obligation to state name of company, Ac.; 

Atiuual report by Board of Trade. 


1 . 16 . 

[b. 3i>. 

b. 40. 

b. 42 
b. 79. 
b. 80 (1) 

B. 81. 

b. 90. 
b. 94. 

1 ,108 (8) (n) (c)* 
B. Ill 

B. 134(1) (2). 
8.140. 

B. 250. 
b. 310 
s. 344. 

B. 346 
b. 347. 
b. 348. 
s, 376. 
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TWELFTH SCHEDULE. 


PART I. 

Enactments repealed. 


Session and 
Chapter. 

Short Title. 

1 

Extent of Repeal. 

46 & 46 Viot. 
c. 72. 

The Revenue, Tncndlv 
Societies and National 
Debt Aet, 1882. 

Section eleven, and in the Eirst 
Schedule the woids “7 Geo. IV. 
“c. 46, 7 (ho. IV. c. 67. 7 & 8 
“ \Tet. c. 32, s. 21, 8 & 0 Viet. 
“ c. 38, b 13. ,J 

8 Edw. 7, c. 69 

The Companies (Coiihohdu 
lion) Aet, 1008. 

The whole Act. 

3 & 4 Geo. 6, 
c. 16. 

The i’ornpu Juried ulion 
Act, 1913, 

In the Schedule, the words from 
“ 8 Edw. 7 '* to the end. 

3 & 4 Geo. 6, 
c. 25. 

The Companies Act, 1013. 

'Hie whole Ac t. 

7 & 8 Geo. 5, 
c. 28. 

Tie* Compumi s (Pmtitubus 
ns to Director ) Aet, J0J7. 

| fhu wbule Act. 

10* 11 (fro 5, 
o. 30. 

The Unemployment 1mm 

1 anee Act, 1020. 

SubsMtioijH (1), (2) and (3) of 
heetion twent\-Hix. 

14 & 15 Geo. 5, 
c. 38. 

j The National Health Insur* 
j mice Aet, 1921. 

Section one hundred unci six. 

15 & J 6 (leu. 5, 
c. 81. 

The Workmen's Coutponsu- 
tion Act, 1025. 

Jn siibsuljon (3) of seilinn be\en, 
pmagruphb (u) mid (in), the words 
* l tin follow mg dale, that is to 

“ B.»X - 

11 pi) in the first case,” and 
pdiaeriiphb (b) and (e); sub- 
hcitjon (4), in subsection (6) 
the woith 11 m the company 
subsection (C). 

17 & 18 Geo, 5, 
o. 30. 

The Unemployment lusui- 

ttnee Act, 1027. 

'Ihc h ninth Schedule, ho iar as it 
mticiuln subset lion (l) of section 
twenty-six of the l nemployment 
Insurance Act, 102u. 

18 & 19 Geo. 5, 
o. 14. 

The National Health Insur 
ance Act, J 028. 

Paugraph (a) of sec tion nineteen. 

18 * 19 Geo. 5, 
o. 16. 

Tho Companies Act, 1028. 

The whole Act. 


Sootijn 381. 
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PART II. 


Enactments saved. 


An An’ to ukqulate Joint Stock Ranks in England (7 flr 8 Vict. c. 113), s. 47. 


Existing 
companiis to 
have the 
powers of 
suing and 
being sued. 


Every company of mure than six persons established on the sixth clay of May, 
one thousand eight hundred and forty-four, for the purpose of carrying on the 
trade or bu.sine.ss of bankers within the distance of sixty Jive miles from London, 
and not within the provisions of the Act passed in the session of the seventh and 
eighth years of Queen Victoria, chapter one hundred and thirteen, intituled “ An 
Aot to regulate Joint (Stock Hanks in England,” shall have the same powers and 
privileges of suing and being sued in the name of any one of the public officers 
of such co-partnership as tho nominal plaintiif, petitioner, or defendant on brhaif 
of such no-partnership; and all judgments, decrees, anil orders made and obtained 
in any such suit may be enforced in like manner as is provided with respect to 
suoli companies carrying on tho said trade or business at any place in England 
exceeding the distance 1 of sixty-five mile8 from London under the provisions of 
the Country Hankers Act, 1826, provided that such first-mentioned company shall 
make out and deliver from time to time to the Commissioners of Inland Itcvemu- 
the several accounts or returns required by the last-mentioned Act, and all the 
provisions of tho last-recited Act ns to such uecounls or returns shall lie taken 
to apply t.o the accounts or returns so made out and delivered bv Hindi find- 
mentioned companies as if they had been originally included in the provisions of 
tho last-recited Act. 


Tim Joint Stuck Hankinu Companies Act, 1857. 

Pa tit of s. 12, 

PowerLofoim Notwithstanding anything contained in any Art passed in the Session holden 
banking part- in the seventh and eighth .wars of Queen Victoria, chapter one hundred and 
nferships of thirteen, and intituled “ An Act to regulate Joint Stock Hanks in England,” or 
ton persons. in any other Act, it shall be lawful for any number of persons, nol exceeding 
ton, to carry on in partnership the business of bunking, in the same manner and 
upon tho mime conditions in all respects as any company of not more than six persons 
could before the passing of the Joint Slock Hanking Companies Act, 1857, have 
carried on such business. 


s. 

a. 


THU STAMP AOT, J89I. 

54 it 5 j Vict. c. 39. 

112. A statement of the amount which is to form the nominal share capital 
of any company to ho registered with limited liability shall be delivered to the 
Registrar of Joint Stock Companies in England, Scotland or Iroland, and r 
statement of tho amount of any increase of registered capital of any company 
now registered or to be registered with limited liability sliull be delivered to the 
said Registrar, and every such statement shall ho charged with an ad valorem 
Btamp duty of five* shillings for every one hundred pounds anl any fraction of 
one hundred pounds over any multiple of one hundred pounds of the amount of 
rach capital or increase of capital, as the ease may be. 


* Sect. 7 of tho Finance Act, J890, incraaaed the rate from two shillings to 
five shillings. 




Companies Act, 1947. 


Act of 1947 045 


APPENDIX 2. 


COMPANIES ACT, 1947, 

JO 4 11 (loo. (1, 0 . 17. 

CHAPTER 47. 

An Act to uriund the law relating In conijiamo^ ami unit tiudf. and to 
d( , n]im» in m‘( in it a h, and m connection lluiiwitli to arm nd the 
law of bankruptcy and t lie law relating 1 o t Ik* n gist rat ion of luwness 
nann s. 

\bth August, HM7.] 

Be it rnac led, A c. 


TAUT J. 


Mxmc.emi.nt and Administkatios. 


.1/f(// hq s and 1 'rut'idling*. 


1. (1) For MilMetion (I) of M’dum one hundred nml twelve of tin principal 
Art (which irquiies a uunpnity to bold h mnerul meeting once at ha*t in every 
ynu aiTid not more than liltmi months uft»’i the holding of the last preceding 
general meeting) thne shall he substituted the following subsection: 

■ (1) lively company shall m em h year hold it general meet mg a - its annual 
genrrnl meeting m addition to any other meetings in that year, and shall 
specify the meet mg as such m the nolle cs (allmg it, and not more than hfteon 
months shall elapse between the dale of one annual gnu ml meeting ui u 
enmpum and that ot the next' 

J'iovkIi d that, so long as a company hold* it^ first annual general meeting 
within eighteen months of its incorporation, it need not hold it in the year of 
its incorporation or in the following yeai.” 

(2) Tin power loiifeirrd by «ul>seelH>n (3) of the said section one hundrul and 
twelve, wliei e there has been default in holding a company's annual gcnenil meeting, 
to cull oi din d the railing of a general meeting of the com puny shall be- excrusuble 
by the Board of Trade instead of by the c onrt and hall me hide power to give mich 
ancillary or consequmtial directions as the Boaid think expedient, inehuling 
directions modifying or supplementing, in illation to the calling, holding and 
conducting of the meeting, the operation of tho company s articles. 

(3) A general meeting held in pursuance of the said subsection (3) ’•hall, subject 
to any directions of the Hoard oi Trade, he deemed to he an annual general meeting 
of the company; but, where a meeting so held is not held in the year in which tho 
default in holding the company’s annual general meeting ornured, the meeting 
so held shall not be treated as the annual general meeting for the year in winch 
ft is hold, unless at that meeting the company resolves that it shall be so treated. 

(4) Where a company resolves that a meeting shall be so treated, a copy of the 
resolution shall, within fifteen dayH after the passing thereof, he forwarded to the 
registrar of companies and recorded by him, and if a company fails to comply with 
this subsection, tho company and every officer of the company who is in default 
shall be liable to a default fine of two pounds. 

(6) If default is made in complying with any directions of the Board of Trade 
under the said subsection (3), the company, and every officer of the company whb 
is in default, shall be liable to » tine not exceeding fifty pounds. 


hcJiminury 
Mneiidmcnta 
a* to annual 
g( ucrul 
meeting. 

p. 150. 
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Length of 
notioe of 
meetingit and 
of buainees 
thereat. 

p. 163. 


2.—(1) For paragraph (a) of subsection (1) of section one hundred and fifteen 
of the principal Act (which, subject to the company's articles, provides that a 
mooting of a company other than a meeting for the passing of a special resolution 
may be called by seven days’ notice in writing) thcro shall bo substituted the 
following paragraph:— 

“ (a) a company’s annual general mooting may be called by twenty-one days 
notice in writing, and a meeting of a company other than an annual 
genera] meeting or a meeting for the passing of a special resolution may be 
called by fourteen days’ notice in writing or, in the case of an unlimited 
company, by seven days’ noti<*c in writing; ” 
and. notwithstanding anything in the Haid subsection (1), any provision of a 
company's articles shall be void in so far as it provides for the calling of a meeting 
of the company (other than an adjourned meeting) liy shorter notice than that 
specified in this subsection. 


(2) A meeting of a company shall, notwithstanding that it is called by shorter 
notice than that specified in the forcgoiug subsection or in the company’s articles, 
aa the case may be, be deemed to have been duly called if it is so agreed— 

(a) in the ease of a meeting called as the annual general meeting, by all the 

members entitled to attend and vote thereat; and 

(b) in the ease of any other meeting, by n majority in number of the mcmlx*™ 

having a right to nttend and vote at the meeting, being a majority 
together holding not Jess than ninety-five per cent, in nominal value of 
the shares giving a right to attend and vote at the meeting, or, in the 
case of a company not having a share capital, together representing not 
less than ninety-five per cent, of the total voting rights at that meeting 
of all the mem hers. 

(3) In the proviso to subsection (2) of section one hundred and seventeen of the 
principal Art (wliich enables a resolution of which less than twenty-one days’ 
notice has been given to be passed as u special resolution) for the words “if all 
the members entitled to attend and vote at any such meeting so agree” there 
shall 1m* substituted the words “ if it is so agreed by a majority in number of the 
members having the right to attend and vote at any such meeting, being a majority 
together holding not less than ninety-five per cent, in nominal value of the shares 
giving that right or, in the ease of a company not having a share capital, together 
representing not less than ninety-five per cent, of the* total voting rights at that 
meeting of all flu* members and subsection (5) of the said section olio hundred 
and seventeen (which provides for computing the majority on ft poll by reference 
to the votes to which a member is entitled) shall not be taken as applying for the* 
purposes of the Miid proviso. 

(4) In the provisions of the principal Act hrtcolter mentioned in this subsection 
there shall be substituted the longer for the shorter time limit so mentioned, that 
is to say — 

(a) in subjection (2) of section one hundred and thirteen (which requires a 

directors’ report to 1 m* sent to members at least seven days before the 
statutory meeting of a company which is entitled to commoner business) 
fourteen days for seven days; 

(b) in paragraph (a) of subsection (1) of section one hundred and thirty (which 

requires copies of the balance sheet and tile documents required to be 
annexed thereto to be circulated not less than seven days before the 
meeting at which the balance Hlieet is to be laid before the company) 
twenty-one days for seven days; 

(c) in proviso (a) to subsection (4) of section one hundred and thirty-two (which 

relates to uotico of a proposal to appoint other auditors in place of a 
company’s first auditors) fourteen days for seven days. 

(fi) Any document required to be circulated Ixjfore a meeting by subsection (2) 
of the said section one hundred and thirteen, or by paragraph (a) of subsoetion (1) 
of the said section one hundred and thirty, shall, notwithstanding that it is 
circulated later than is thereby required, be deemed to have been duly circulated 
if it is so agreed by all the members entitled to attend and vote* at the meeting. 

(6) Where by any provision hereafter contained in this Act speciul notice is 
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required of a resolution, the resolution shall not bo effective unless notice of the 
intention to movo it has been given to the company not less than twenty-eight 
days before the meeting at which it is moved, and the company shall give its 
members notice of any such resolution at the same time aDd in the same manner 
as it gives notice of the meeting or, if that is not practicable, shall give them notice 
thereof, either by advertisement in a newspaper having an appropriate circulation 
or in any other mode allowed by the articles, not less than twenty-ono days before 
the mooting: 

Provided that if, after notice of the intention to movo such a resolution has been 
given to the company, a meeting is called for a date wonty-eight days or less after 
the notice has been given, the notice though not given within the timo required 
by this subsection shall bo deemed to have been properly givon for the purposes 
thereof. 

3.—(1) Subject to the following provisions of this section it shall be the duty 
of a company, on the requisition in writing of such number of members as is herein¬ 
after specified and (unless the company otherwise resolves) at the expense of the 
requisitionists. 

(a) to give to members of the company entitled to receive notion of the next 

annual general meeting notice of any resolution whieh may properly be 
moved and is intended to he moved Ht that meeting; 

(b) to circulate to members entitled to have notice of any general mooting 

sent to them any statement of not more thun one thousand wools with 
respect to the matter referred to in any proposed resolution or the business 
to be dealt with at that meeting. 

(2) The number of members necessary for a requisition under the foregoing 
subsection shall be¬ 
ta) any number of members representing not less than one twentieth of the 

total voting rights of all the members having at the date of the requisition 
u right to vote at the meeting to whieh the requisition relates; or 

(b) not loss than one hundred members holding shares in tlw company on which 
there lias been paid up an avoiage suin, per member, of not less than 
one hundred pounds. 

(3) Notice of any such resolution shall he given, and any such statement shall 
be circulated, to members of the company entitled to have notice’ of the meeting 
sent to them by seiving a copy of the u*solution or statement on ea< h such member 
in any manner permitted for service oi notice of the meeting, and notn e ol any such 
resolution shah be given to any other member of the company by giving notice 
of the general effect ot the resolution m any manner permitted for giving him 
notice of meetings of the < ompuny: 

Provided that the copy shall be served, or notice of the effect of the resolution 
flball be given, as the ease may be, in the same mamiei and, so f«ir as praeticable, 
at the same timo as notice of the meetings and, u here it is not prael icablo for it to 
be served or given at Unit lime, it shall be srrml or given as soon as practicable 
thereafter. 

(4) A (orapany shall not be bound under this section to giw notice of any 
resolution or to circulate any statement unit* h — 

(a) a copy of the requisition signed by the requisitionists (or two or more copies 

which between them contain the signatures of all the icquisitionists) is 
deposited at the registered office of tho company— 

(i) in tho rase of a inquisition requiring notice of a resolution, not less 
than six weeks before the meeting; and 

(ii) in the case of any other requisition, not less than one week before 
the meeting; and 

(b) there is deposited or tendered with the requisition a sum reasonably sufficient 

to meet the company’s expenses in giving effect thereto: 

Provided that if, after a copy of a requisition requiring notice of a resolution 
has been deposited at the registered office of the company, an annual general 


Circulation 
of members* 
resolutions, 
etc. 

p. 1ST. 
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meeting is called for a date six weeks or loss after the copy has been deposited 
the copy though not deposited within the time required by this subseotion shall 
be deemed to have been properly derailed for the purposes thereof. 

(5) The company shall also not be bound under this section to circulate any 
statement if, on the application cither of the company or of any other person who 
claims to be aggrieved, the court is .satisfied that the rights conferred by this section 
are being abused to secure needless publicity for defamatory matter; and the court 
may order the company’s costs on an application under Ibis section to be paid in 
whole or in part by the requisitionists, notwithstanding that they are not parties 
to the application. 

(6) Notwithstanding anything in the company’s articles, the business which 
may be dealt with at an annual general meeting shall include any resolution of 
which notice is given in accordance with this section, and for the purposes of this 
subsection notice shall be deemed to have’ been so given notwithstanding the 
accidental omission, in giving it, of one or more members. 

(7) In the event of any defuult in complying with the provisions of this section, 
every officer of the company who is in defuult shall be liable to a fine not exceeding 
five hundred pounds. 

Right to 4 — (J) Aiiv provision contained in a company's articles shall he void in so far 

demand a poll as it would Ilhvc the effect either— 

p. t6t. (a) of exi fueling the right to demand a poll at a general meeting on any question 

other than the election of the ehaiiman of the meeting or the adjournment 
of the meeting; or 

(b) ni making ineffective n demand for a poll on any such question which is mado 
either-- 

(i) by not less than the members having the right to vole at tho 
meeting; or 

(ii) by a member or members representing not Jess thuh one-tenth 
of the total voting rights or all the members having the right to vote 
ut the meeting; or 

(ii]) by a member or members holding shares in the company conferring 
a right to vote at the meeting, being shares on which an aggregate sum 
has been pnid up equal to not less than one-tenth of the total sum paid 
up on all the shares conferring that right. 

(2) The instrument appointing a proxy to xutc at u meeting of u company shall 
be deemed also to confer authority to demand or join in demanding a poll, and 
for the purposes of the foregoing subsection a demand by a person as proxy for a 
memlx*r shall be the same as n demand by the member. 

(3) Subsection (4) of seel ion one hundred and scventmi of the principal Act 
(which makes provision as respects the demanding of a poll at meetings for passing 
extraordinary and special resolutions), and in subsection (f>) of that section (which 
provides that, the three-fourths majority of the members needed for an extra¬ 
ordinary or special resolution shall, on a poll demanded in accordance with that 
sect ion, bo computed by reference to the number of votes to which each member 
is entitled) the words “ in accordance with this section ”, shall cease to have effect. 

5,—(I) Any member of a company entitled to attend and vote at a meeting 
of the company shall ho entitled to appoint another person (whether a member or 
not) as his proxy to attend and vote instead of him, and a proxy appointed to 
attend and vote instead of a member of a private company shall also have the same 
right as the member to speak at the meeting: 

Provided that, unless the articles otherwise provide,— 

(a) this subsection shall not apply in the case of a company not having a share 
capital; and 

(b) a member of a private company shall not be entitled to appoint more 
than one proxy to attend on the same occasion; and 

proxy shall not be entitled to vote except on a poll. 
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(2) lu every notice calling a mooting of a romp any having a share capital tkero 
Bball appear with reasonable prominence a statement that a member entitled to 
attend and vote is entitled to appoint a proxy or, where that is allowed, one or 
more proxies to attend and vote instead of him, and that a proxy need not also be 
a member; and if default is made in complying with this subsection as respects 
any meeting, every otlieer of the company who is m default slmll lie liable to a 
lino not exceeding fifty pounds. 

(3) Any provision contained in a company’s articles shall lie void in so far or it 
would have the effect of requiring the inst rument appointing n proxy, or any other 
document ncccHsaiy to show the vulidity of or otherwise relating to the appoint¬ 
ment of a pioxy, to be received by tin* company or any other person more than 
forty-eight hours Wore a meeting or adjourned meeting ill order that the appoint- 
menfc inny be effective thereat. 

(4) If for the purpose of any meeting of a eompnnv imitations to appoint as 
proxy a person or one of o number ol persons sjiecilied in the invitations are issued 
at the company’s expense to some only of the nminbers entitled to be sent a notice 
of the meeting and to vote iheieat by proxy, every officer ol the company who 
knowingly and willully authorises or permits their issue us aforesaid shall be Liable 
to a tine not exceeding one bundled pounds: 

Provided that an oflicei shall not be liable under this subsection by reason only 
of the issue lo n member at hi 1 - lequest in writing of h form ol appointment naming 
the pioxy or of u list ol prisms willing to a< t as pioxy il the* form or list is available 
on request in writing to every member entitled to vote at the meeting by proxy. 

(6) On a poll talon at a meeting of a company, a member entitled to more than 
one vole need not, if lie votes, use all his votes nr east all the votes lie uses in the 
same way, and accord iiuily in subsection, (f») of section one hundred and seventeen 
ot the pnnrjpal Act (which pmvides that I lie llirer-foiuths majority of the members 
needed ioi an evlraoidiuaiy oi speiinl resolution shall on a poll be computed by 
reference to the number ol votes to which each mem her is eutitled) for the reference 
to the hum her of votes lo which each member is entitled then shall be substituted 
u rofeiemc lolhc number of vote- iust lor and against the resolufioh 

(ti) Tins section shall npply to meetings of any (lass of members ol a company 
as it applies to genciul meetings of tin 1 company. 

6. It is hereby declared that ihe directions which may be given - 

fa) by the Hoard of Trade with respect to a general meeting of a company called 
by or in pursuance of direchnns of the Hoard by' viituc of the pm\ isions 
of thi w Vt relating to the annual ecnciul meeting; and 

(b) by the court with respect to a general meeting of a company called m pur- 
suaiiee of un onlei of the court iindei subset lion |2) of sec lion one hundred 
and fifteen of the principal A< l (which provides for the calling of meetings 
of a company where ri is impiarticablc for them to be called in the 
ordinary way); 

include a direction that one nicmhei present m pei-on or by proxy shall be deemed 
to constitute a meeting. 

7. Notwithstanding anything in subsection fl) of section one hundred and 
eighteen of the principal Act, an exempt private company, ns defined in subsection 
(4) of section fifty-four of this Act, need not forward to the registrar of companies 
a printed copy of any resolution or agreement to which that section applies, if 
instead it forwards a copy in some other form appioved by the registrai. 

8 . Where a company fails to make minutes of the proceedings of general mootings 
or of the proceedings at meetings of its directors or of its managers as required by 
section one hundred and twenty of the puneipal Ait, the company and every 
officer of the compuny who is in default shall be liable to a default fine. 

Minorities. 

9. —(1) Any member of a company who complains that the affairs of the company 
are being conducted in a manner oppressive to some part of the members (including 
himself), may make an application to the court by petition for an order under 
this section. 
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(2) If on any such petition the (*ourt is of opinion- 

fa) that the company’s affairs are being conducted as aforesaid; and 
(b) that to wind up the company would unffliily prejudice that part of the 
members, but otherwise the facts would justify the making of a 
winding up order on the ground that it was just and equitable that the 
company should be wound up; 

the court may, with a view to bringing to an end the matters complained of, make 
such order as it thinks fit, whether for regulating the conduct of the company’s 
affairs in future, or for the purchase of the shares of any members of the company 
by other members of the company or by the company and, in the case of a purchase 
by the company, for the reduction accordingly of the company’s capital, or 
otherwise. 

(3) Where an order under this section makes any alteration m or addition to 
any company’s memorandum or articles, then notwithstanding anything in the 
principal Act but subject to the provisions of the order the company concerned 
shall not have power without the Jeuvc of the court to make any further alteration 
in or addition to the memorandum or articles inconsistent with the provisions of 
the order; but, subject to the foregoing provisions of this subsection, the alteiations 
or additions made by tin* order shall be of the same effect as if duiy made by 
resolution of the rompuny and the principal Art shall apply to the memorandum 
or articles ns ho altered or added to aeeoidmply. 

(4) An offico copy of any older under this section altering or adding to, or giving 
leave to nltei or add to, a company’s memorandum or articles shall, withm fourteen 
days after the making thereof, be delivcird by the company to the registrar of 
companies for registration; and it a company makes default in complying with 
this subsection, thp company and every officer of the company who is in default 
shall tie liable to a default fine. 

(5) In relation to a petition under this section, section three bundled and five 
of the principal Act (which confers power among other things to regulate the 
procedure and fees on winding-up petitions) shall apply as it applies m relation to a 
winding-up petition and proceedings under this section shall, for the purposes of 
Part V of the Economy (Miscellaneous ]*rovisinnn) Act, 192b (which relates to the 
Bankruptcy and Companies Windmg-up (Fees) Account), be deemed to he pro¬ 
ceedings under the pniiupa] Act in relation to the winding-up of companies. 

10. In subsection (2) of section sixty-one of the principal Act (which limits the 
time allowc d a dissenting minority foi appljmg to the court to cancel a variation 
of the rights attaching to uriy particular class of shares to seven days after the 
agreement of the majority is given) for (he w r ords “seven dayb ” there shall be 
substituted the words “ twenty-one days 

Provided that this section shall not apply where the time allowed for applying 
to the court has already ex piled bifoie this section comes into force. 

11. —(I) 111 subsection (J) of section one* hundied and tifty-fm* ui the principal 
Act (w'hich enables a company, wlicic a scheme oi contract involving the transfer 
to it of shares in another company has been appiovcd by the holders of nine-tenths 
in value of the shares affected, to uequire the* shares of the dissentients) the reference 
to the shares affected shall he taken as referring only to the shates whose transfer 
is involved, and as not including shares already held at the date of the offer by, 
or by a nominee for, the transferee company or its subsidiary. 

(2) Where shares in flu* trimsfeior company of the same class or classes as the 
shares affected are held as aforesaid to a value greater than one-tenth of the 
aggregate of their value and that of the shares affected, the said subsection (1) 
shall apply only if— 

(a) the transferee company offers the same terms to all holders of the shares 

affected or, where those shares include shares of different classes, of each 
class of them; and 

(b) the holders who approve the scheme or contract, besides holding not less 

than nine-tenths m value of the shares affected, are not less than three- 
fourths in number of the holders of those shares. 
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(3) Where, in pursuance of any such scheme or cont ract ah is mentioned in tho 
said section one hundred and fifty-live, shares in a company aw transferred to 
another company or its nominee, and those shares together with any other shares 
in the first-mentioned company held by, or by a nominee for, the transferee 
company or its subsidiary al the date of I he transfer comprise or include nine- 
tenths in value of the shares in the first -incut ioiicd company or of any doss of 
those ahaics, then 

(a) the transferee* company shall within one month from the date of the transfer 

(unless on a previous transfer in pur-uanee of the scheme or eontraet it 
has already complied with this requirement) give not it e of that fact in 
tin* prescribed manner to the holders of the remaining shares or of the 
remaining shares of that class, as the case may be, who have not assented 
to the scheme or contract; and 

(b) any such holder may within three months from the giving of the notice to 

him require the transferee company to acquire the shnreH m question. 

(4) Where a shareholder gives notice under tho last foregoing subsection with 
respect to any sliaics the transferee company shall be entitled and bound to acquire 
those shares on the terms on which under the scheme or cont raid the shares of the 
approving shareholders were transferred to il, i,r on such other terns as may be 
agreed or as the court on the application ol cither llio tiunsfeiee company or the 
shareholder thinks lit to order. 

(5) In subsection (2) ol the said section one* hundred ami fifty-live (which enables 
the transferee company, if dissenting shareholders after being given notice under 
subsection (1) ot the* com pane’s desire; to acquire tlieir shares fail to transfer thorn, 
to become icgisteml as holder thereof, without execution of any instiument of 
transfer, on transmitting to the transferor company a copy of the notice requiring 
the transfer and on complying with certain oilier .•oqmicmcnts), alter the words 
“ transmit a copy c 1 the notice to the* transfeior company ” theic shall Ik* inserted 
the words ‘‘together with an instillment of transfer executed oil behalf of the; 
shareholder by any person appointed by the- transferee* company and on its own 
behalf by the transferee company and at the end of the said subsection there 
shall be added the jollowiiig proviso: 

“ l*m\ kIcmI that an instillment of transit*! slndl not be required for any 
share foi which a share warrant lor the turn* being outstanding. 1 ’ 

(fi) Nothing in this "-cetion shall apply when* the* trumleicc ntmpany made its 
offer to shareholdeis of the transferor company lieiore the coming into force thereof. 


.1 icounte, Dm dors' Itfju •/ and Jiidit. 

12. - (1) J*oi the* pmpo.-cs c.i subsection (1) of section one* himdicd and twenty- 
two of the principal Act (which impcr-c on i* company the* obligation to keep books 
of account) proper books ol account shall not he deemed to be kepi, with respect to 
the matters specificd in that subsection, il their an* not kept sinh books of account 
as arc iucestuiy to give a true and Inn view ol 1 lu -tale of the company’s affairs 
and to explain its transac tions. 

(2) A company shall not be deemed to comph with the* irquiicrricnt^ of the said 
section one* hundred and twenty-two b> keeping books of account at a place outside. 
Great Britain, unless Ihcic are sent to, and kept at a place m, Gnat Britain and 
are at all time's open to inspection by the dnevton such accounts and returns with 
respect to the busines.'i dealt with in the book ol account kept outside* Great 
Britain «n will disclose with reasonable accuracy the financial position ol that 
business at inteivab not exceeding ma months and mil enable the* company's 
balance sheet and pioiit- and loss account to be pit pined m accordance with tho 
principal Act and this Act. 

13 . — (1) Evciy balance sheet oi u company shall give a uue and fail view* of tlu; 
state of affairs of the company as at tin* end of its financial yeni, and eveiy profit 
and loss account ol a company shall give a tun* and fin view of the profit ar Iohs 
of the company for the financial year. 

(2) A company’s balance sheet and profit and loss account shall comply w’ith 
the requirements of the hirst {Schedule to this Act, so far hs applicable thereto. 
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(*1) Save ah expressly provided in the following provisions of thiR section or in 
Part III. of the «aid First Schedule, the requirements of the last foregoing sub¬ 
notion and the Raid First Sehedule shall be without prejudice either to the general 
requirements of subsection (l) of this section or to any other requirements of the 
principal Act or this Act. 

(4) The Board of Trade mnv, on the application or with the consent of a 
company's dun tors, modily m relation to that company any of the requirements 
oi the principal Aet or this Act as to the matters to be stated in a company's balance 
sheet or profit and loss account (except the requiieiucnts of subsection (1) of this 
section) for the purpose of adapting them to the citcumstnncos of the company. 

(. r >) Subsections (1) and (2) of tlib section HinU not apply to u company's profit 
and losn account, il — 

(a) I he < onqrnny l\as subsidiaries: and 

(b) the ptolil and Jo^e amount is lramed as u consolidated profit and lo.v .‘mount 

dealing with all or any of flu* company's subsidiaries as well a. the 
company, and— 

(i) complies with the requirements of thh Art relating lo em^olidated 
profit and loss unminis; and 

(li) shows how much of the consolidated profit or low- fw the financial 
yrai irt dealt, with in the a»counts ol the company. 

(0) If any person 1 m ing a dire < lor of a company fails lo take all reasonable steps 
to sceuii compliance as ic'-pert*- anv aerounU laid bcloie the company in central 
meeting with the prmisioli* of Hu's m lion and witli the other requirement m of the 
plineipal Act and tins At f as to 1 Ik mallcis to Ik* slated m an omits, he Hull, 
m lOHpret of each olti nee, be liable on sumin.uy conviction to inijnisonment for a 
term not exrrrdmu si\ months or to a tine not v\eccdiii£r two lumdri d pound'-. 

"Provided Unit a pemh Urill not be sentenced lo iiupiwu'mejit im any such 
offence unless in the opinion ol tin court dealing with Ihe can the offence was 
committed wilfully. 

(7) 'Flic following pi»\isioiii of the piniujiul Ait shill tense to luac (IVnl, that 
is to say 

(a) >n much of section one hundud and twenty-four ol that Act to- relates lo 

Used and limiting assets; 

(b) section one liuudrcd and twenty-six of that Act (which requires puilieular* 

as to subsidiaries); and 

(<■) any othei provision of that Act m so far a*- it impo*es a penalty for default 
m complying wilh any lequneinrnt of that Ait as to Hie matters to he 
stated m a eompiiny’H balance i*hcet or jnofit and Joss aicount; 

Htid in subsection (2) of section one hundred and twenty-three of the principal 
Act for the reference to the reserve fund, general n serve oi iescive account shown 
specifically on the balance sheet, or the reserve fund, general reserve or reserve 
aceoimt to lie shown specifically on a subsequent balance* sheet there shall be 
substituted a refcmici to rcsenes within the meaning of the First Schedule to 
this Act. 

(8) For the purposes of this Act, except where the context otherwise requires,— 

(a) any reference to a Imlamc sheet or profit and loss account shall include 

any notes thereon or document, annexed thereto giving information 
which is required by the principal Act or tliiw Aet and is thereby allowed 
to lw so given; and 

(b) anv reference to a profit and loss account shall he taken, in the case of a 

company not truiliug for plot'll, as referring to its income and expendi¬ 
ture account, and references to profit or to loss and, if the company has 
subsidiaries, references to a consolidated profit and loss account shall 
be construed accordingly. 

Obligation to 14.— (1) Where at tin* end of its financial year a company haB subsidiaries, 
lay group accounts or statements (in this Aet referred to aB “ group accounts ”) dealing as 

accounts hereinafter mentioned with the state of affairs and profit or loss of the company 
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ftiul the HuhtsidiancH whall, subjut to the litxi following suhsution, be laid bcfoic before holding 
the company in general met ling whin the company a own buhuue bheet and profit ' ompanjr 
and loss auount arc so laid p 224. 

(2) ^notwithstanding an) thing m thi fou going bubstetum- 

(a) giuup au omits shall not hi icquind wh if tlu loinpmi is ot tlu tnd of 

its hnatidftl \uu tiii wholly ownid subs, tmn oianotlur hod) luipoiato 

munporatid in (m il hntimi, and 

(b) group iu counts mid not dc il with u subsulmn of tht lompinrv if the 

compimv dunlois an if opinion that 

( l ) it is lmpiaitu ihlt, oi would Ik of no ir il ^alm to numlxin 
of tin urnipum in view ol tlu msjgndK mt amounts imolnd, or 
would imoivi <\piih( oi d<lay out of pmpoition to tin \nlut to 
mi ml>i is of thi i oinpam r oi 

(u) thi niHiilt would la mi It ulmg, or hiimful to tin busnuss of 
the lomp im oi any of its suhsidi mi s, or 

(m) tin bu^imss oi the holdi ig i oinpaii) and that of thi subsidiary 
an so dilbitnt Unt Hi< > uinnot lissowibly 1 m tn itid ns n wngli 
midi rta king 

md it tin dirutou an if suihan opinion iboiil null of tlu lompnny'a 
sub idianis, gnmji a< counts shill not U n quilt il 
Vrovidid that th* uppim il of tin board ot Tiadi sbdl Ik nipimd for lint 
di iling m group mounts with i subsiding on thi ground that tlu khuJI would lu 
harmful oi on tlu ground oi thi difbunu bitwim tin biisimss of flu holding 
comp my md that oi tin subsidiary. 

(,1) If any |m i son bring a dim tin ol ft loinpiny Jails to taki nil ri inonabJi slips 
to si mu niTnpliflTiH ft n put tin romping with tin piousums of this Mitiou, 
he hall in n spi it of* uhotbmi.U liubli on sum man loimi lioutoimpriHonnunt 
fm n ti im not cmmcIjiv i\ mouths oi to i bin not i\m lm,. two bund ml poiindu 
Proviclul tint i prison hall not In sintmud to irnpnsimimut foj an offline 
uni In tin Ktionunli sin tin opinion ol th rom I dulling with llu nisi tin oflimr 
was (omnuttul wilful)) 

(4) I or tin puiposi of this sh 1 ion i boih lorpoiuti shall Ik iluimi] to bi the 
wholly o\md subsidiary if mot In i if it ba no iminlxis ivept that dim md 
tint otlui s yv holly iwuiil sub iilmm md its m tin u noininns 

15 (l) Subji it to tin in \t follow Hu. stibsi (twin tin gioup auount 1 ml Im bin iormofgroup 

a holdi 11 lompniy linll bi umsoliilalid am uni* loinjuiHing anuunts 

(ft) a (ou olirlatul bdan i hut <h ding with tin sink of afbuisof thi company |, 224. 

and all tin sub nliaius to hi (halt with in group an omits 
(b) a (imsolidilid piolil and loss auount dialing with tlu piofit oi loss of (hi 
lonipsm mdthisi Mib'-idimis 

(2) if thr (onipmv s dim tors an otipiuimthat it is lutti i for llu puipow 
(a) of pit si nt in^ tlu Mini oi tqirn ill nt information afout tin ifali of ifhuis 
md profit oi lot nl llu uunpim md thow •hiIhkIi iim h and 
v |>) of so pu niting it tint it ma\ Im n uliK nppmiiud by tlu company h 
nu in hi is 


_( i ^ r jj H group auounts laid lxfon a company sli ill giu a trur and fan Contents of 

vuw of tlu stuti oi aftans and piulit or in« ol thi lompam and tlu nibsalmniH h»°U|» 
dealt with thtrrbj hh a wholt, ho far us lonirms raembi l of thi (oinpuu) mounts 

P 224. 
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(2) Where the financial year of a subsidiary does not coincide with that of the 
holding company, the group accounts shall, unless the Board of Trade on the 
application or with the consent of the holding company’s directors otherwise direct, 
deal with the subsidiary’s state of affairs as at the end of its financial year ending 
with or last before that of the holding company, and with the subsidiary’s profit or 
loss for that financial year. 

(3) Without prejudice to subsection (1) of this section, the group accounts, if 
prepared an consolidated accounts, ahull comply with the requirements of the First 
Schedule to this Aft, so far as applicable thereto, and if not so prepared shall give 
the same or equivalent information: 

IWidcd that the Board of Trade may, on the application or with the consent 
of a company’s diiectors, modify the Haid requirements in relation to that company 
for flic puipos< of adapting them to the circumstances of the company. 

17. - (1) A holding company’s directors shall scenic that, except when* in their 
opinion there are good reasons against it, the financial year of each of its sub¬ 
sidiaries shall toinride with the company's o\m financial year. 

(2) Where it appear* to the Board of Trudc desirable lor a bolding company or 
a holding company’s subsidiary to extend its financial year so that the subsidiaiy’s 
financial year may end with that of the holding company, and for that purpose to 
postpone the submission of lie relevant accounts to a general meeting from one 
calendar year to the next, the Board may oti the application or w T ith tin* consent 
of the director ot the mm puny whose liituntial jeur i* to be extended diiert thut, 
in the ease of that company, the submission of mcounts to a general meetmir, the 
holding of an annual genual meeting or the making of an annual return shall not 
be uquired in the cm her of the said calendar yeuiv. 

18. -(1) Tor tin- purposes of the principal Act and this Art, a lompany shall, 
subject to the pioveions of subsection (3) of this section, be deemed to be n sub¬ 
sidiary oi another if, hut only if - 

(a) that other either — 

(i) is a member ot it and controls the coiii|H>sition of its hoard ol 
directors; or 

(ii) holds more than hall in nominal value of its equity shine capital, 
or 

(b) the first mentioned company is a subsidiary of any company which is that 

o tlun’s subsidiary. 

(2) For the purposes of the foregoing subsection, the i (imposition of a company's* 
board ol direr lots shall bo deemed to be controlled by anollict company if, hut only 
if, that other company by the exenise of borne power exercisable by it without 
the consent or concurrence of any other person can appoint oi remove the holders 
of all or u majority ol the dirertoi^hijx ; but for the purposes of thin provision 
that nthei company shall be dccnwrl to have power to appoint, to a directorship 
with respect to which any of the following conditions is satisfied, that is to suy - 

(a) that a person »aniiot be appointed thereto without the exercise in his favour 
by that other company ol such a power as aiuresnid; or 
(l>) that n person's appointment theieto follows necessarily from his appointment 
as director of thut other company; or 

(c) thut the directorship is held by that other company itself or by a subsidiary 

of it. 

(3) In determining whether one company is a subsidiary of another— 

(a) uiiy shares held or power exercisable by that other in a fiduciary capacity 

shall he treated ns not held or exercisable by it; 

(b) subject to the two following pnragraphs, any shares belli or power 

exercisable— 

(i) by any person as a nominee for that other (except where that 
other is concerned only in a fiduciary capacity); or 
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(n) by, or by a nominee for, a Bubsidiary of what other, not being 
a subsidiary which ih ron< nned only in a fiduciary capacity, 
shall be treated as held or exeiusabli by that other, 
fc) any shaics held eu power exe rusable by any person by virtue of the pro¬ 
visions of anv debentures of th< fiM mentioned company oi of a trust 
deed feu securing any ihmii of Mich dikntureb shall be elisiegaided, 

(d) any shares held oi powoi txiiusabli by, or by a nominee for, that other 
oi its subsidiary (not In mg held or e\ere liable an mentioned in the last 
Ion going pnruprapli) hull be tie ate d ah not held or txi itisable by that 
othei if the oidinaiy bubjness of that othn or its hubhuliary, as iht 
ease may k includeb the lending of money and the bhmes nre held 
oi power is exercisable as afore wild by wa’' ot at euiity only foi the 
puipostH of a tiaiisaetion enteud into in the eidmary eouise of that 
buMuu 

(4) lor the purpoMs of this Act, a company ^]lnll be elnmed lei k anothn a 
holding eonipany it lutonly if that othei is its Mibsidiaiy 

(6) Tn Huh f-ce t ion, the expression “eompan\ includes an k tiy cuiporati, 
and the ecpie-sion tcjuity bieau eapilal me ms m relation to a company, its 
issued share capital e \eludmg any part then oi w hull mitber o lespeet diMeleiids 
nor as rejects capital, euintb any right to paitrnpati beyond a specified ainoimt 
m n distnhiitiou 

19. f lhe report under buUutiou (2) oi sulnm one hundred and twenty three 
of the pnvKipnl Acted a eompan\ s due e tens shall deal ofar is js mute mil foi the 
appieuition ot the stall ot flu compaiy s aft me ly its numkif- and will not in 
the eliiecfois oj mum k liuiinful ti 1 lit Ini ness 0 f the c umi any or o 1 nuy of its 
sukidmiK with any change during tin fnnneial yen in the latun el the 

eompai i s husiness or m the eemjmny ul leliane or m the the ms of business 

m whu lithe eonipaiy 1 nv im intein-t wluthu isiueinbei e t eel it tin cempany oi 
othei wise 

20 A direetoi not le Jnble to line <r mijiri eumelit under Mellon one 
bundle el and twenty two <i or» bundled nul tweily thiu «»1 th ]u n qal Act 
or env piovision contained m the Mctimi* ot llns \(t leletmg to i eempanys 
account tor i ulnig to tille re i onibh Mcpn to iompl> oi e ure eemiplimee with 
any pioyisum ot tied Act or this Ait if he show that lie liul it a tumble gi mini 
to klicw aiul did lelmt tint l eom]itent and nliible peibon was ehaiLnl \ ith 
Lht duty of etn tint that piousion was eornplied e ith md was m i po it ion to 
discharge tint duty 

21,- (1) The profit and loss account and so far us not irrtorj oinlcd in the 
balance sheet or preht and lose, lie count any group account* Jaiel leieie < umipoiy 
in general meeting bliell k mm Mil 1 > the hnltiue bluet mid ap] rosed by the 
boarei ol due e tors kfe>r< the buluixe lie c 1 1 signe d on the u be halt 

(2) If any copy of a bduiu' hut js i und emulated or published without 

having i eopy annexed thereto of the profit und lossu<count or am / roupnecounts 
required by this my lion to be so am excel th eonipm \ aid eveiy other i of Ihe 
company who will default shall be table to a fine not e\etedm h hlt\ jrouiids 

(3) 4ny member of a company lmung n whine eaptul whelhn he i* or l* not 
entitled to ifeuu notieef ot general meeting ot tlu eempaiiy, shall he entitled 
under paragiuph (a) of tulMctinu (1) of Metion one hurdnd und thirty of the 
principal Act to have writ to him a eopy ot exeiy balaree sheet Hnd of the other 
doenmentb mentioned m that puia r rajh uni any holdci of dekitines of a 
company bhull ha\t the ame ir^ht under that parograjh a* a me oiler of the 
company 

Provided that this subsection shall not require a eopy of thobc documents to b© 
sent to any person of whose address tlu comp my is not awaie oi to nioie than 
ont oi tlu joint holdcib of any bhan h oi de be nluie a 

(4) Subsection (1), and not subsection (2), oi the bind Heetion one hundred and 
thirty E-hall apply in the case oi a prnati company, as of any other company, 
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except in'relation to balance sheets laid before the company before the coming into 
force of this section. 

22.—(1) The duties of a company’s auditors as laid down by section one hundred 
and thirty-four of the principal Act shall be extended as follows:— 

(a) they shall report on every profit and loss account and all group accounts 
laid before the company in general meeting during their tenure of office 
(as well as on every balance sheet so laid and on the accounts examined 
by them); and 

(h) their report shall contain (in lieu of the statements required by subsection (1) 
of the said section one hundred and thirty-four) statements as to the 
matter mentioned in the Second Schedule to this Act; 
and section three hundred and sixty-two of the principal Act (which penalises 
false statements) shall apply to the auditors’ report, as if the reference in the 
Eleventh Schedule to that Act to subsection (1) of the said section one hundred 
and thirty-four included a reference to this subsection. 

(2) The right* of a company’s auditors un laid down by the said section one 
hundred and thirty-four shall Is 1 extended as follows:— 

(a) as respects their right, under subsection (2) of that section to any information 

or explanation necessary for the performance of their duties, it shall be 
for them to judge wluit is necessary for that purpose; 

(b) as respects their right under that subsection of access to tin* books and 

accounts and vouchers of the company, any limitation imposed by the 
proviso to that subsection (which relates to branches outside Europe of 
cerium banks) shall cease to have effect; 

(c) they shall be entitled to nttend nny general meeting of the company (and 

not merely the meetings mentioned in subsection (3) of that section) and 
to receive all notices of and oilier communications relating to any general 
meeting which any member of the company is entitled to receive and to 
Ik* heard at. any general meeting whirti they attend on any pait of the 
business of the meeting which concerns them as auditors. 

28.—(1) A person shull not be qualified for appointment as auditor of a compauy 
unless either— 

(a) lie is a mem tar of a body of accountants established in the United Kingdom 

and for the time being recognised for the purposes of this provision by 
the Hoard of Trade; or 

(b) he is for the time being authorised by the Board of Trade to be so appointed 

either as having similar qualifications obtained outside tile United 
Kingdom or as having obtained adequate knowledge and experience in 
the course of hiH employment: by a member of a body of accountants 
recognised for the purposes of the foregoing paragraph or as having before 
the passing of this Act practised in Ureat Britain as an accountant: 

Provided that this subsection shall not apply in the ease of a private company 
which at the time of the auditor’s appointment is an exempt private cuinpany, 
as defined in subsection (4) of section fifty-four of this Act. 

(2) In subsection (1) of section one hundred and thirty-three of the principal 
Aot. (which disqualifies, among others, directors and officers of a company and 
partners and employees of officers of a company from appointment an auditors 
of the company)— 

(ft) references to an officer of the company shall include any servant of the 
company, hut not an auditor; and 

(b) paragraph (b) (which relates to partners and employees of officers of the 
company) shall apply in like manner to partners and employees of directors 
of the company; and 

(e) the exception in the said paragraph (b) for private companies shall apply 
only in the 1 case of a private company which at the time of the auditor’s 
appointment is an exempt private company, *b defined in subsection (4) 
of section fifty-four of this Act. 
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Nothing m this subsection bh&U bo taken to exclude tlic application, in relation 
to the said subsection (1) of the definition of “ ofiuer ** htroaftoi contained in Uus 
Act 

(3) A person shall also not hr qualified for appointment as auditor of any 
company if he is, by virtue of the saul subsc* tion (1) disquafihtd tor apj>omtment 
as auditor of any other body corporate which is hat company's subsidiary or 
holding company, or a subsidiary of that company s holding company, ot would 
be so disqualified it the body corporate were a company 

(4) Notwithstanding anything in the foregoing provisions of tbs section, a 
Scottish firm shall be disqualified tor appointment as auditor of a company if, 
hut only il, all the partneis arc qualified for appointment as auditor the leof 

24. “(1) The auditors of a company appointed at any annual general meeting 
shall be appointed to hold office from the conclusion of that, until the conclusion 
of the next, animal gi neral meeting, and at my annual general mooting a retiring 
auditor, however appointed, shall Ik reappointed without any resolution bung 
pajtf.ed, unle sb - 

(a) he is not qiiahfn d for rc appointment, oi 

(b) a resolution his bun parsed at fhat meeting appointing homebody instead 

ol him or piovuliug e xpressjy that he shall not be reappointed, or 

(e) he las given the company notice in wilting of his unwillingness to bo 
lcappointed 

and while at an nmual gcmrul mu tin), no auditors aic ippomtt d or reappointed, 
the Board of Lradi may appoint a person to (ill the vucancy 

(2) The company hH ill within one week of flic Board s powei under the foie 
going MilHutiem becoming e urnsabh pvt them notice of that tact, and if a 
compiny fads to give notice a ic quin d by this subset.tion the company and evtry 
offic 11 of the company who ih m elelault sh dl lx liable to a default lint 

(t) Special notice shill Ik icqiiiud hi a n solution it i company s annual 
general meeting appointing as mditti a jaison ollici than a utnmg auditor or 
piuwililv txpirt'slv that ft ii tunic auditor shill not lit reappointed 

(t) On iKiipl of notice ot sue h an mtc licit cl resolution is at oi c^aicl the company 
shall forthwith end a copy thtieof to flu it tiring auditor (if in)/ 

( r >) Where nntiu is given ot such an intended n e luti m as afcmsaid, and the 
retiring auditoi makes with lcsptrt thereto ri])rfcscntationH ill unimg to the 
company (not t\ ceding i na onablc 1 ligtli) and requests then liotitnution to 
members ol flu compum flu tompeny shall urilcbs the representations an 
retuvcel by it too 1 ite 1 )i it 1 1 do o, 

(a) in any neitne ot the n solution men to me minis of the company state the 

ja t oft he ic pi mutations luvin/ bun m ulc and 

(b) send a copy ol the uprescutatioiis to evciy number ol the company to 

whom notice ol the me cling is sr nt (whether be ion oi aftci icccipt of the 
representations by the tompim) 

and if a copy ot tin representations i not sent is aforesaid buatihc received too 
late ot because of the company s default, the auditoi may (without pnjuduo to 
his right to be heud oially) require lhat the rej ire scut at ions slull be read out 
at Liu mu ting 

Provided that copies of the n presentations need not be sent out and the re pre¬ 
sentations need not be it ad out at the mutiny it on the application cither of the 
company or of any other person who claims to be ugpniycd, tin. court is satisfied 
that the rights confined by thw section are being abused to secure needless 
publicity for defamatory matter and thi court may ordor the company’s costs 
on an application unde r this section to be paid in whole or ui part by the auditor, 
notwithstanding that ho is not a party to tlu application 

(6) Whore notice is given of an inftndul resolution to appoint some person or 
persons instead of a retmng auditor, and by reason of the death, incapacity or 
disqualification of that person or of all those persons, as the case may be, the 
resolution cannot bo proceeded with, the retmng auditor shall not be automatic ally 
reappointed by virtue of subsection (1) of thiB section 
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(7) In relation to the first auditors of a company- 

fa) subsection (4) of Motion one hundred and thirty-two of the principal Act 
(which relates to the appointment and term of office of the first auditors) 
shall have effect with the substitution for the words “ until that meeting ” 
of the words “ until the conclusion of that meeting 

(b) subsection (6) of this section shall apply to a resolution to remove the first 
auditors by virtue of subsection (4) of the said section one hundred 
and thirty-two as it applies in relation to a resolution that a retiring 
auditor Bhall not be reappointed. 

(8) The remuneration of the auditors of a company— 

(a) in the case of an auditor appointed by the directors or by the Board of 

Trade, may be fixed by the directors or by the Board, as the case may be; 

(b) subject to the foregoing paragraph shall be fixed by the company in general 

meeting or in such manner as the company in general meeting may 
determine; 

but where the remuneration is not fixed by the company in general meeting, the 
amount shall be shown under a separate heading in the company's profit and loss 
account. 

For the purposes of this subsection, any sums paid by the company in respect 
of the auditors' expenses shall be deemed to be included in the expression 
11 remuneration." 

25. References in the principal Act and this Act to a document annexed or 
required to be annexed to a company's accounts or any of them shall not include 
the directors’ report or the auditors’ report (which are by the principal Act required 
to be attached to the balance sheet): 

Provided that any information which is required by the principal Act or this 
Act to be given in accounts and is thereby allowed to be given in a statement 
annexed may be given in the directors’ report instead of the accounts and, if any 
such information is so given, the report shall be annexed to the accounts and the 
princijMil Act and this Act shall apply in relation thereto accordingly, except that 
the auditors shall report thereon only so far as it gives the said information. 

Appointment, etc., of Directors and Secretary. 

28—(1) Every company shall luive a director and a secretary and a boIc director 
shall not also be secretary nor shall any company- 

fa) have as secretary to the company a corporation the sole diieetor of which 
iB a sole director of the company; or 

(b) have as solo director of the company a corporation the sole director of which 
is secretary to tho company. 

(2) For any leferoncc in the principal Act to a company’s secretary or other 
chief officer there shall accordingly lie substituted a reference to the company’s 
secretary. 

(,7) Anything required or authorised to be done by or to the secretary may, if 
the office is vacant or there is for any other reason no secretary capable of acting, 
be done by or to any assistant or deputy secretary or, if there is no assistant or 
deputy secretary capable of acting, by or to any officer of the company authorised 
generally or specially in that behalf by the directors. 

(4) A provision requiring or authorising a thing to be done by or to a director 
and the secretary 7 shall not be satisfied by its being done by or to the same person 
acting both as director and as, or in place of, the secretary. 

27,—(1) Every company shall, in the register of its directors required to be 
kept by section one hundred and forty-four of the principal Act, include with 
respect to the secretary of the company the following particulars, that is to say— 

(a) in the case of an individual, his present Christian name and surname, any 

former Christian name and surname and his usual residential address; 
and 

(b) in the* case of a corporation or a Scottish firm, its corporate or firm name and 

registered or principal office; 
and accordingly— 
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(1) for any reference in the principal Act to a company’s register of directors 

there shall be substituted a reference to its register of directors and 
secretaries; and 

(ii) in subsection (2) of the said section one hundred and forty-four any reference 
to directors shall include a reference to the secretary, and m subsection (4) 
thereof the references to subsections (1) Mid (2) thereof shall include a 
reference to this subsection. 

(2) Where there are joint secretaries, the particulars required by the foregoing 
subsection shall be given with respect to each of them, except that where all the 
partners in a firm are joint secretaries, the name and principal office of the firm 
may be stated instead of the said particulars. 

(3) The period within which a company is required to make a return to the 
registrar of companies under the said subsection (2) of the particulars specified 
in the said register shall, in relation to the* particulars so specified with respect 
to any person who is the company’s secretary at the date of the coining into force 
of subsection (1) of this section, be fourteen days from that date. 

(4) Any notification to the registrar of companies under the said subsection (2) 
of a change among the company’s directors and secretary or in any of the particulars 
contained in the said register shall specify the date of the change. 

(6) In subsection (1) of the said section one hundred and forty-four the words 
“ or managers ” shall cease to have effect. 

(6) The particulars requirt'd by subset turn (1) of the said section one hundred 
and forty-four in the case of an individual who is a director within the meaning 
of that section— 

(a) shall, in the ease of a company subject to section thirty of this Act, include 

the date of his birtli and shall, in the case of any company, include 
particulars of any other dirertoi ships held by him, except as mentioned 
in the following paragraph; 

(b) neednol ill any ease includo- 

(i) partkulnrs of directorship* held by him in companies of which the 
company is the wholly-owned subsidiary, or which are the wholly-owned 
subsidiaries cithef of the company or of another company of wliich the 
company is the wholly-owned subsidiary; or 

(ii) his nationality of origin, if his nationality is not his nationality 
of origin; 

and paragraph (d) of subsection (1) of section one hundred and forty-live of the 
principal Act (by which every company to which that section applies is inquired 
in all trade catalogues, trade circulars, show cards and business letters to state 
with respect to every director his nationality of origin, it lus nationality is not the 
nationality of origin) shall cease to have effect. 

(7) Paragraphs (b), (d) and (c) of subsection (4) of section one hundred and 
forty-five of the principal Act (which relate to the construction for the purposes of 
that Bcction of references to Christian names, surnames and former Christian names 
and surnames) shall apply also foT the purposes of the said section one hundred 
and forty-four and of this'seotion, and for the purges of paragraph (b) of the last 
foregoing subsection— 

(a) the expression “ company ” shall include any body corporate incorjoiratcd 

in Great Britain; and 

(b) a body corporate shall la* deemed to bo the wholly-owned subsidiary of 

another if it has no members except that other and that other’s wholly- 
owned subsidiaries and its or their nominees. 

(8) Fot sub-paragraph (ii) of the said paragraph (c) (which excludes, in the case 
of natural bom British subjects, names changed or disused at an age less than 
eighteen) there Bhall be substituted the following nub-paragraph:— 

11 (ii) in the ease of any person, a former Christian name or surname whore that 
name or surname was changed or disused before the persou bearing the 
name attained the age of eighteen years or has been changed or disused 
for a period of not less than twenty years; or 

42 (2) 
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28.-(1) At a general meeting of a company other than a private company, a 
motion for the appointment of two or more persons an directors of the company 
by a single resolution shall not be made, unless a resolution that it shall be so made 
haB first been agreed to by the meeting without any vote being given against it. 

(2) A resolution moved in contravention of this section shall be void, whether 
or not its being so moved was objected to at the time: 

Piovided that— 

(a) this subsection shall not be taken as excluding the operation of section 

one hundred and forty-three of the principal Act (which relates to the 
validity of a director's acte whcie a defect is discovered in his appoint¬ 
ment); and 

(b) where a resolution so moved is passed, no provision for the automatio 
reappointment of retiring directors in default of another Appointment 
shall apply. 


(3) For the purposes of this section, a motion for apptoving a person’s appoint¬ 
ment or for nominntmg a person for appointment shall Im treated as a motion for 
his appointment. 

(4) Nothing in tins section bhall apply to a resolution altering the company’s 
articles. 


Removal of 
directors. 
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29.—(1) A company rauy by ordinary resolution remove a dirertoT lieforc the 
expiration oi Iiih penod of office, notwithstanding anything in its articles or m any 
agicement between it and him: 

Provided that this subsection bIiiiII not, in the case of n private company, 
authorise the removal oi a director holding office for life on the eighteenth day of 
July, nineteen hundred and foTty-tive, whether or not nubject to retirement under 
an ago limit by virtue' of the ajticlei or otherwise, 

(2) Special notice shall be required of any resolution to remove a director under 
this Motion or to ap|xmit somebody instead oi a director so removed at the meeting 
at which lie is removed, and cm receipt oi notice of an intended resolution to remove 
a dmetor under this section tlu* oompan) 2 * 4 * 6 7 shall forthwith send a copy thereof to 
the director concerned, and the chrcctoi (whether or not ho is a member of tho 
compimy) shall be entitled to lie heard on the resolution at the meeting. 

(B) V he ic notice is given of an intended resolution to remove a director under 
Hus Hoction and the director concerned makes with respect thereto representations 
in writing lo the company (not exceeding a reasonable length) and requests their 
notification to meniliera oi the company, the company shall, unletib the representa¬ 
tion^ are received by it too late ioi it to do so— 

(a) m any notice ol the resolution given to members of the company state the 

fact ot the representations having been made; and 

(b) send a copy ot the representations to every member of the company to 

whom notice of the meeting is sent (whether before or after receipt of the 
representations by the company); 

and if a copy oi tho lepuseiitatjons in not sent an aforesaid because received too 
late ot because ot the' company’H default, the director muy (without prejudice to 
his right to be heard orally) leqiiiic that tho representations Hhall be read out at 
the meeting: 

Provided that topics of the representations need not be sent out and the repre¬ 
sentations need not lie read out at tho meeting if, on the application either oi the 
compnny or of any other jiernon who claims to be aggrieved, the court is satisfied 
that tile rights oonierml by this section are being abused to secure needless 
publicity for defamatoiy matter; and the court may order the company’s costs 
on an application under this section to be paid in whole or in part by the director, 
notwithstanding that he is not a party bo the application. 

(4) A vacancy created by the removal of a director under this section, if not 

filled at the meeting at which he is removed, may be filled as a casual vacancy. 

(6) A person appointed director in place of a person removed under this section 

shall be treated, lor the purpose of determining the time at whioh he or any other 
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director ia to retire, ae if he had become director on the day on which the peraon 
m whose place ha is appointed was last appointed a director. 

(?) section shall be taken as depriving a person removed there- 

of compensation or damages payable to him in respect, of the termination 
of his appointment as director or of any appointment terminating with that as 
director or as derogating from any power to remove a director which may exist 
apart from this section. 
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(3) Whe io a jicrson retires by virtue of the last foregoing subjection, no pro¬ 
vision for the automatic reappointment of retiring directors m del unit of another 
appointment shall apply; ami if at the meeting at which he retires the vacancy is 
not filled, it may be filled as a casual vacancy. 

(4) {Subsection (2) of this section shall not apply to a director who is in office 
at the date when it comes into force so as to terminate his tin n appointment before 
the conclusion of the third annunl general meeting (commencing after that dote, 
but shall apply so as to terminate it ut the conclusion ot that meeting if he has 
attained the age of seventy l«?fore the t nmmeneemeut of the meeting. 

(5) Notliing in the foregoing provisions of this section shall prevent the apjHiint- 
ment of a director at any age, or require a director to retire at any time, if his 
appointment is or was made or npproved by the company in general meeting, 
but special notice shall be* required of any resolution appointing nr approving the 
appointment of a director for it. to have effect lor the purposes of this subsection 
and the notice thereof given to the company and by the company to itH members 
muHt state or must have stated the age of the person to whom it relates. 

(6) A person reuppointul director on retiring by virtue of subsection (2) of tliis 
section, or appointnl in place of a director so retiring, shall Ik‘ treated, for the 
puqiose of determining the time at which he or any othei diieetor is to retire, 
as if he had become director on the day on which the retiring director was last 
appointed before his retirement; but, except as provided by this subwetion, the 
retirement of a director out of turn by virtue of the said subsection (2) shall U> 
disregarded in determining when any other directors are to retire. 

(7) In the case of a company first registered under the principal Act after the 
beginning of the year nineteen hundred and forty-seven, tins section shall have 
effect subject to the provisions of the company’s unifies; and in the case of a 
company first so registered before the beginning of that year - 

(a) this section shall have effect subject to any alterations of tin- company’s 

articles made after the liegmumg thereof; and 

(b) if at the beginning thereof the company’s articles contained provision for 

retirement of directors under an agt limit or for preventing or restricting 
appointments of directum over a given age, tliis section shall not apply 
to directors to whom that provision applies. 

(8) A company shall be subject to this section if it is not a private company 
or if, being a private company, it is the subsidiary of a body corporate incorporated 
in the United Kingdom which is neither a private company nor a company 
registered under the law relating to companies for the time being in fotce in 
Northern Ireland and having provisions in its constitution winch would, if it had 
been registered in Great Britain, entitle it to rank as a private company; and for 
the purposes of any other section of this Act which refers to a company subject to 
this section, a company shall be deemed to be subject to this soction notwith¬ 
standing that all or any of the provisions thereof are excluded or modified by the 
company’s articles, 


80.—(1) Subject to the provisions of this section, no prson shall be capable 
of being appointed a director of a company which in subject, to this section if at the 
time of his appointment he has attained the age of seventy. 

(2) Subject as aforesaid, a director of a company which is subjnet to this i§ei*tion 
shall vacate his office at the conclusion of the annua I general meeting commencing 
next after he attains the age of seventy: 

Provided that acta done by a person a* director shall lie valid notwithstanding 
that it is afterwards discovered that his appointment had terminated liy virtue of 
this subsection. 
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31.—(1) Any person who is appointed or to his knowledge proposed to be 
appointed director of a oompany subject to the last foregoing section at a time 
when he has attained any retiring age applicable to him as director either under 
this Act or under the company’s articles shall give notice of his age to the company: 

Provided that this subsection shall not apply in relation to a person’s reappoint¬ 
ment on the termination of a pievious appointment &b director of the company. 

(2) Any person who— 

(a) fails to give notico of his age as required by this section; or 

(b) acts as director under any appointment which is invalid or haB terminated 

by rooson of his age; 

shall be liable to a fine not exoeeding five pounds for every (lay during which the 
failure continues or during which he continues to act as aforesaid. 

(3) For the purposes of the last foregoing subsection, a person who has acted as 
director under an appointment which is invalid or has terminated shall be deemed 
to have continued so to act throughout the period from the invalid appointment 
or the date on which the appointment terminated, as the case may be, until the 
last day on which he is shown to have acted thereunder. 

82. Inferences in section one hundred and forty of the principal Act (which 
restricts the appointment or advertisement of a director) to the share qualification 
of a director or projHised director shall be construed as including only a share 
qualification required on appointment or within a jieriod determined by reference 
to the time of appointment, and references in that section to qualification shares 
shall be construed accordingly. 

33.— (1) Where— 

(a) a person is convicted on indictment of any offence in connection with 

the promotion, formation or management of a company; or 

(b) in the course of winding up a company it appears that a person— 

(i) has boon guilty of any offence for which he is liable (whether he 
has Ikjcii convicted or not) under section two hundred and seventy- 
five of the principal Act (which relates to the responsibility of directors 
for fraudulent trading); or 

(ii) has otherwise been guilty, while an officer of the company, of 
any fraud in relation to the company or of any breach of his duty to 
the company; 

the court may make an order that that person shall not, without the leave of the 
court, be a director of or in any way, whether directly or indirectly, be concerned 
or take part in the management of u company for such period, not exceeding five 
years, eb may be specified in the older. 

(2) In tko foregoing subsection the expression “ the court ”, in relation to the 
making of an order against any person by virtue of paragraph (a) thereof, includes 
the court before which he is convicted, as well as any court having jurisdiction to 
wind up the company, and in relation to the granting of leave means any court 
having jurisdiction to wind up the company as respects which leave is sought. 

(3) A person intending to apply for the making of an order under this section 
by the court having jurisdiction to wind up a company shall give not less than 
ton days’ notice of his intention to the perron against whom the order is sought, 
and on the hearing of the application the last mentioned person may appear and 
himself give evidence or call witnesses. 

(4) An application for the making of an order under this section by the court 
having jurisdiction to wind up a company may be made by the official receiver, 
or by the liquidator of the company, or by any jxirron who is or has been a member 
or creditor of the company; and on the hearing of any application for an order 
under this section by the official receiver or the liquidator, or of any applieaion 
for leave under this section by a person against whom an order has been made on 
the application of the official receiver or the liquidator, the official reoeiver or 
liquidator shall appear and call the attention of the court to any matters which 
room to him to be relevant, and may himself give evidence or call witnesses. 



Companies Act, 1947. 


Act of 1947 


663 


(5) An order may be made by virtue of sub-paragraph lii) of paragraph (b) of 
subsection (1) of this section notwithstanding that the person concerned may be 
c rim i nal ly liable in respect of the matters on the ground of which the ordor is to bo 
made, and for the purposes of the said sub-paragraph (ii) the expression “ officer '* 
shall include any person in accordance with whose directions or instructions the 
direotors of the oompany have been accustomed to t. 

(6) If any person acts in contravention of an order made under this section, 
he shall, in respect of each offence, be liable on conviction on indictment to im¬ 
prisonment for a term not exceeding two years, or on summary conviction to 
imprisonment for a term not exceeding six months or to a hue not exceeding five 
hundred pounds or to both. 


Payment* to Director*. 

84.— (1) It shall not be lawful for a company to pay a director remuneration 
(whether as director or otherwise) free of income tax or of income tax other than 
surtax, or otherwise calculated by reference to or vaiying with the amount of his 
income tax or his income tax other than surtax, or to or with the rate or standard 
rate of income tax, except under a contract which was in force on the eighteenth 
day of July, nineteen hundred and forty’five, and provides expressly, and not by 
reference to the articles, for payment of remuneration as aforesaid. 

(2) Any provision contained in a company’s articles, or m any contract other 
than such a contract as aforesaid, or in any resolution of a company or a company’s 
directors, for payment to a director of remuneration as aforesaid shall have effect 
as if it provided for payment, as a gross sum subject to income tax and surtax, 
of the net sum for which it actually provides. 

(3) This section shall not apply to remuneration due before it comes into foroe 
or in respect of a period before it comes into force. 

35.—(1) It shall not Ik* lawful for a company to make a loan to any person who 
is its director or a director of its holding company, or to enter into any guarantee 
or provide any security in connection with a loan made to such a person as aforesaid 
by any other person : 

Provided that nothing in this section shall apply either— 

(a) to anything done by a company which is for the time being an exempt 

private company us defined m subsection (4) of section fifty-four of 
this Act; or 

(b) to anything done by a subsidiary, where the director is its holding 

company; or 

(c) subject to the next following subsection, to anything done to provide 

any such jierson as aforesaid with funds to meet expenditure incurred 
or to be incurred by liirn for the purposes of the company or for the 
purpose of enabling him properly to perform his duties as an officer 
of the company; or 

(d) in the case of a company whoso ordinary business ini hides the lending of 

money or the giving of guarantees in connection with loans made by 
other persons, to anything done by the company in the ordinary course 
of that business. 

(2) Proviso (c) to the foregoing subsection ‘hall not authorise the making of any 
loan, or the entering into any guarantee, or the provision of an) security, except 
either— 

(a) with the prior approval of the company given at a general meeting at which 

the purposes of the expenditure and the amount of the loan or the extent 
of the guarantee or security, as the case may l»c, arc disclosed; or 

(b) on condition that, if the approval of the company is not given as aforesaid 

at or before the next following annual general meeting, the loan shall be 
repaid or the liability under the guarantee or security shall be discharged, 
as tho case may be, within six months from the conclusion of that meeting. 

(3) Where the approval of the company is not given &b required by any such 
condition, the directors authorising the making of the loan, or the entering into 
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the guarantee, or the provision of the security, shall be jointly and severally liable 
to indemnify the company against any loss arising therefrom. 

86.—(1) Tt shall not he lawful for a company to make to any director of the 
company any payment by way of compensation for loss of offioe, or as consideration 
for or in connection with his retirement from offioe, without particulars with 
respect to the proposed payment (including the amount thereof) being disclosed 
to the members of the company and the proposal being approved by the company. 

(2) In subsection (3) of section one hundred and fifty of the prinidpalAot (which 
requires a director to disclose payments to be made to him as aforesaid, whether 
by the company or others, where the payments are to be made in connection with 
the transfer of shares in the company as a result of an offer made to the general 
body of shareholders) any reference to an offer made to the general body of share¬ 
holders shall include a reference to any offer made— 

(a) by or on behalf of some other body coiporate with a view to the company's 

becoming its subsidiary or a subsidiary of its holding company; or 

(b) by or on 1>ebalf of &d individual with a view to his obtaining the right to 

* exercise or control the exercise of not less than one-third of the voting 
power at any general meeting of the company; 
and to any other offer which is conditional on acceptance to a given extent. 

(3) In subsection (4) of the said section one hundred and fifty (which piovides 
among other things that where a director fails to disclose any su<h payment as 
aforesaid as required by the said subsection (3) he shall account tbeicfor to the 
persons who have sold their shales afi a result of the offer) after the words “ if the 
requirements of the last foregoing subsection are not complied with in /elation to 
any such payment as is mentioned in the said subsection ” there shall be inserted 
the words “ or if the making of the proposed payment is not approved before the 
transfer of any shares in pursuance of the offer by a meeting of the shareholders 
concerned summoned for the purpose 

(4) After the said Bubaeetion (4) there shall be inserted the following sub¬ 
sections:— 

“(4A) The refcrerce in the last foregoing subsection to the shareholders 
concomod shall be taken as including not only Ike holders of shares to which 
the offer relates but al*o all other holders oi shares of the same class as any of 
the said Bhares; and where the shareholders concerned are not all the members 
of the company and no provision is made by the articles foT summoning or 
regulating such a meeting as is mentioned in the last ioiegoing subsection, the 
provisions of this Act and of the tompany’s articles relating to genera] meetings 
of the company shall foi that purpose apply to the mooting either without 
modification or with such modifications as the Board of Trade on the application 
of any person concerned may direct for the purpose of adapting them to the 
eircumstances of the meeting. 

(4B) If at a meeting summoned for the purpose of approving any payment 
as required by the said subsection (4) a quorum is not present and, after the 
meeting has been adjourned to a later date, a quorum is again not present, 
the payment shall be deemed for the purposes of that subsection to have been 
approved.” 

(5) A director’s expenses of distributing any sum among persons entitlod thereto 
by virtue of the said subsection (4) shall be borne by him and not retained out of 
that sum. 

(6) Where in proceedings for the recovery of any payment as having, by virtue 
of subsections (1) and (2) or subsections (3) and (4) of the said section one hundred 
and fifty, been received by any person in trust, it is shown that— 

(a) the payment was made in pursuance of any arrangement entered into as 

part of the agreement for the transfer io question, or within one year 
before or two years affcoT that agreement or the offer leading thereto; and 

(b) the company or any person to whom the transfer was made was privy to 

that arrangement; 

the payment shall be deemed, except in so jar as the contrary is shown, to be one 
to which the subsections apply. 
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(7) It fc fcreby deskred that referenoea in this motion and in the said aeotion 
one hundred and fifty to payment* made to any director of a company by way of 
compensation for loss of office, or as consideration for or in connection with his 
retirement from office, do not include any bona fide payment by way of damages 
for breach of contract or by way of pension in respect of pa*»t services, and for the 
purposes of this subsection the expression “ pension ” includes any superannuation 
allowance, superannuation gratuity or similar payment. 

Disclosure of Payments to and Interest of Officers. 

87.—(1) Every company shall keep a register showing as respects each director Kegister of 
of the company (not being its holding company) the number, description and directors' 
amount of any shares in or debentures of the company or atiy other body corporate, shareholdings 
being the company’s subsidiary or holding company, or a subsidiary of the etc. 
company's holding company, which are held by or in trust for him or of wluch he D 
has any right to become the holder (whether on payment or not): "* " 

Provided that the register need not include shares in any body corporate which 
is the wholly-owned subsidiary of another body corporate, and for this purpose a 
body corporate '•hall be deemed to be the wholly-owned subsidiary of another if it 
ha* no members but that other and that othni’s wholly-owned subsidiaries and its 
or their nominees. 

(2) Where any shams or delientures fall to be or cease to be recorded in the said 
register m ielation to any director by reason of a transaction entered into after the 
coming into force of this section and while he is a director, the register shall also 
Bhow tine date of, and price oi other consideration for, the transacticn: 

Provided that where there is an interval between the agreement for any such 
transaction and the completion thereof, the date shall be that of the agreement. 

(3) The nature and extent of a director’s interest or right in or over any shares 
or debentures recorded m relation to bim m tlio said register shall, li he so requires, 
bo indicated m the register. 

(4) The company shall not, by virtue of anything done for the purposes of this 
section, be affected with notice oi, or put npon inquiry as to, the rights ol any 
person in relation to any shares oi debentures. 

(5) The said registei shall, subject to the provisions of this section, be kept at 
the company’s registered office and shall bo open lo inspection during business 
hours (subject to such reasonable restrictions as the company may by its articles 
or in general meeting impose, so that not less than two hours in each day be allowod 
for inflection) as follows: - 

(a) during the period beginning fourteen days larforo the date of the company's 

annual general meeting and ending throe days alter the date of its 
conclusion it shall bo open to the inspection of any member or holder 
of debentures of the company; and 

(b) during that or any other period, it shall be open to the inspection of any 

person acting on behalf of the Boaid of Trade. 

In computing the fourteen days and the three days mentioned in this subsection, 

«ny day which is a Saturday or Sunday or a bank holiday shall be disregarded. 

(0) Without prejudice to the rights conferred by the last foregoing subsection, 
the Board of Trade may at any time require a copy of the said register, or any part 
thereof. 

(7) The said register shall also be produced at the commencement of the 
company's annual general meeting and remain open and accessible during the 
continuance of the meeting to any person attending the meeting. 

(8) If default is made in complying with the last foregoing subsection, the 
company and every offioer of the company who is in default shall be liable to a fine 
not exceeding fifty pounds; and if default is made in complying with subsection (1) 
or (2) of this section, or if any inspection required under this section is refused 
or any copy required thereunder is not Bent within a reasonable time, the company 
and every offioer of the company who is in default shall be liable to a fine not 
exceeding five hundred pounds and ftirther to a default line of two pounds. 
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(9) In the oase of any such refusal, the oourt may by order compel an immediate 
inspection of the register. 

(10) For the purposes of this section- 

la) any person in accordance with whose directions or instructions the directors 
of a company are accustomed to act shall be deemed to be a director 
of the company; and 

(b) a director of a company shall be deemed to hold, or to have any interest 
or right In or over, any shares or debentures if a body corporate other 
than the company holds them or has that interest or right in or over 
them, and either— 

(i) that body corporate or its directors are accustomed to act in 
accordance with Iub directions or instructions; or 

(ii) he is entitled to exercise or control the exercise of one-third or 
more of the voting power at any general meeting of that body corporate. 

Particulars a ny accounts of a company laid before it in general meeting, or in a 

in accounts of abatement annexed thereto, there shall, subject to and in accordance with the 
provisions of this section, be shown so far os the information is contained in the 
salaries, company’s books and papers or the company has the right to obtain it from the 
pensions eto. pa £m J im <xi n e&- 

p. SSM* (,) the aggregate amount of the directors’ emoluments; 

(b) the aggregate amount of directors’ or past dirootors’ pensions; and 
(o) the aggregate amount of any compensation to directors or past directors in 
respect of loss of office. 

(2) The amount to bo shown under paiagraph (a) of subsection (1) of this section— 

(a) shall include any emoluments paid to or receivable by any person in 

respect of his services as director of the company or m respect of bis 
services, while director of the company, as director of any subsidiary 
thereof or otherwise in connection with the management of the affairs 
of the company or any subsidiaiy thereof; and 

(b) shall distinguish between emoluments in respect of services as director, 

whether of tho company or its subsidiary, and other emoluments; 
and for the purposes of this section the expression “ emoluments ”, in relation to a 
director, includes fees and percentages, any sums paid by way of expenses allowance 
in bo far as those sum 5 * are charged to United Kingdom income tax, any contribution 
paid in respect of him under any pension scheme and the estimated money value 
of any other benefits received by him otherwise than in cash. 

(3) The amount to be shown under paragraph (b) of the said subsection (1)— 

(a) shall not include any pension paid or receivable under a pension scheme 

if the scheme is such that the contributions thereunder are substantially 
adequate for the maintenance of the scheme, but save as aforesaid 
shall include any pension paid or receivable m respect of any such 
services of a director or past director of the company as are mentioned 
in the last foregoing subsection, whether to or by him or, on his 
nomination or by virtue of dependence on or other connection with 
him, to or by any other person; and 

(b) s hall distinguish between pensions in respect of services as director, 

whethor of the company or its subsidiaiy, and other pensions; 
and for the purposes of this section the expression “ pension 11 includes any super¬ 
annuation allowance, superannuation gratuity or similar payment, and the 
expression u pension bcheme " moans a scheme for the provision of pensions in 
respect of services as director or otherwise which is maintained in whole or in part 
by means of contributions, and the expression ** contribution ” in relation to a 
pension scheme means any payment (including an insurance premium) paid for the 
purposes of the scheme by or in respect of persons rendering services in respect of 
which pensions will or may become payable under the scheme, except that it 
does not include any payment in respect of two or more persons if the amount paid 
in respect of each of them is not ascertainable. 



Companies Act, 1947. Act of 1947 667 

(4) The amount to be shown under paragraph (o) of the said subsection (1)— 

(a) shall inolude any sums paid to or receivable by a director or past director 

by way of compensation for the loss of office as director of the company 
or for the loss, while director of the company or on or in connection 
with his ceasing to be a director of the company, of any other office in 
connection with tho management oi th»' company’s affaire or of any 
office as director or otherwise in connection with the management of 
the affairs of any subsidiary thereof; and 

(b) shall distinguish between compensation in respect of the office of director, 

whether of the company or its subsidiary, and compensation in respect 
of other offices; 

and for the purposes of this soction references to compensation for loss of offioe 
shall include sums paid as consideration for or in connection with a person’s 
retirement from offioe. 

(5) Tho amounts to be shown under each paragraph of the said subsection (1)— 

(a) shall include all relevant sums paid by or reoeivablo from— 

(i) the company; and 

(ii) the company's subsidiaries; and 

(iii) any other person; 

except sums to be accounted for to the company or any of its Bub- 
Bidiaries or, by virtue of sootion one hundred and fifty of the principal 
Act, to past or present members of the company or any of its sub¬ 
sidiaries or any class of those members; and 

(b) shall distinguish, in the case of the amount to be shown under paragraph (c) 

of the said subsection (1), between the sums respectively paid by or 
receivable from the company, the company’s subsidiaries and persons 
other than the company and its subsidiaries. 

(0) Tho amounts to be shown under this section for any financial year shall be 
the sums reoeivablo in respect of that year, whenever paid, or, in the oase of sums 
not receivable in respect of a period, the sums paid during that year, so, however, 
that where— , 

(a) any sums are not shown in the accounts for the relevant financial year on the 

ground that tho person receiving them is liable to account, thorofor as 
mentioned in paragraph (a) of tho last foregoing subsection, but the 
liability is thereafter wholly or partly released or is not enforced within 
a period of two yuare; or 

(b) any s ums paid by way of expenses allowance are charged to United Kingdom 

income tax after the end of the relevant financial year; 
those s ums shall, to the extent to which the Lability is released or not enforced 
or they are charged as aforesaid, as the case may bo, be shown in the first accounts 
in which it is practicable to show them or in a statement annoxed thereto and shall 
be distinguished from the amounts to be shown therein apart from this provision. 

(7) Where it is necessary so to do for tho purpose of making any distinction 
required by this section in any amount to be shown thereunder, the directors may 
apportion any payments between the matters in respec t of which they have been 
paid or are receivable in suoh manner as they think appropriate. 

(8) If in the oase of any accounts the requirements of this section are not complied 
with, it shall be the duty of the auditors of tho company by whom the accounts are 
ex amined to include in their report thereon, ho far as they are reasonably able to 
do so, a statement giving the required particulars. 

(9) In this section any reference to a company’s subsidiary 

(a) in relation to a person who is or was, while a director of the company, a 

director also, by virtue of the company's nomination, direct or indirect, 
of any other body corporate shall, subject to the following paragraph, 
inolude that body corporate, whether or not it is or was in faot the 
company's subsidiaiy; and 

(b) shall for the purposes of subsections (2) and (3) bo taken as referring to a 

subsidiary at the time the servioes were rendered, and for the purposes 
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of subsection (4) be taken as referring to a subsidiary immediately 
before tbe lose of office as director of the company. 

(10) Seotion one hundred and twenty-eight of the principal Act, bo far aB it 
relates to directors’ remuneration, and section one hundred and forty-eight thereof 
shall cease to have effect. 


Particulars in 80.—(1) Seotion one hundred and twenty-eight of the principal Act (which 
acoounts of requires loans to officers to be shown in the accounts) shall apply to a loan to any 
ln*p a to person who has during the company’s financial year been an officer of the company 

officers. made before he became an officer, as it applies to a loan made to an officer of the 

p. 180 . "W- 

(2) The said section one hundred and twenty-eight shall apply to loans made 
to an officer of the company or to any such person as aforesaid by a subsidiary of 
the company, or by any person other than the company under a guarantee from 
or on a security provided by a subsidiary of tbe company, bb it applies to loans 
made by the company or by any other person under a guarantee from or on a 
security provided by the oompany, but as if any reference in subsection (2) of that 
Bectiou to the oompany were a reference to the subsidiary. 

(3) References in this section to a subsidiary shall be taken as referring to a 
subsidiary at the end of the company's financial year (whether or not a subsidiary 
at the date of the loan). 

Information 40.—(1) Where a mooting of creditors or any oloss of creditors or of members 

M or any class of members is summoned under section one hundred and fifty-thn*o 

compromises °f the principal Act for tho purpose of agreeing to a compromise or arrangement, 
with creditors there shall- 

and members, (a) with every notice summoning the meeting which is sent to a creditor or 
member, be sent also a statement explaining the effect of tho compiomise 
or arrangement and in particular stating any material interests of the 
directors of the company, whether as directors or os members or as 
creditors of the company or otherwise, and the effect thereon of the 
compiomise or arrangement, in so far ah it is different from the effect 
on the like interests of other persons; and 

(b) in every notice summoning the meeting which is given by advertisement, 
be included either such a statement as aforesaid or a notification of tho 
place at which and tho manner in which creditors or members entitled to 
attend the meeting may obtain copies of such a statement as aforesaid. 

(2) Where the compromise or Arrangement affects tho rights of debenture holders 
of the company, the said statement shall give the like explanation as respects the 
trustees of any deed for securing the issue of the debentures as it is required to give 
as respects the company’s directors. 

(3) Where a notice given by advertisement includes a notification that copies 
of a statement explaining the effect of tho compromise or arrangement proposed 
can be obtained by creditors or members entitled to attend the mooting, every such 
creditor or member shall, on making application in the manner indicated by the 
notice, be furnished by tho oompany free of charge with a oopy of the statement. 

(4) Where a company makes default in complying with any requirement of this 
seotion, the company and every officer of the company who is in default Bholl be 
liable to a fine not exceeding five hundred pounds, and for the purpose of this 
subsection any liquidator of tbe company and any trustee of a deed for securing 
the issuo of debentures of the company shall be deemed to be an officer of the 
company: 

Provided that a person shall not be liable under this subseotion if that person 
shows that the default was due to the refusal of any other person, being a director 
or trustee for debenture holders, to supply the necessary particulars as to his 
interests. 

(5) In this seotion, the expressions “ company ” and " arrangement ” have the 
same meanings as in tho said seotion one hundred and fifty-three. 
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41. —(1) It shall be the duty of any direotor of a company to give notice to the General 

oompany of such matters relating to himself as may be necessary for the purposes duty to 
of the four last foregoing sections. ' make 

(2) Any Such notice given for the purposes of the first of the said sections s hall disclosure, 
be in writing and if it is not given at a meeting of t be directors, the director giving p> 4W. 

it shall take reasonable steps to Recure that it is bn Might up and read at the next 
meeting of the directors after it is given. 

(3) Subsection ( 1 ) of this section shall apply— 

(a) for the purposes of the third of the said sections, in relation to oflioers 

other than directors; and 

(b) for the puipoheH of the sei'ond and third of them, in relation to persons 

who are or have at any time during the preceding five years been 

officers; and 

(c) for the purposes of the last of them, in relation to trustees for debenture 

holders; 

as it applies in relation to directors. 

(4) Any person who makes default in complying with the foregoing provisions 
of this section shall be liable to a fine not exceeding fifty pounds. 

( 0 ) Where a dilector, for the purpose of declaring his interest in contracts with 
the company as required by section one hundred and forty-nine of the principal 
Act, gives such a general notice of his membership of a specified company or firm 
or is mentioned in subsection (II) of thal section, that notice shall be of no effect 
unless oil her it is given at a meeting of the directors or he lakes reasonable steps 
to secure that it is brought up and road at the next meeting of the dircetors after 
it is given. 

Iv instigation*. 

42. —(1) The powers of the Uoftid of Tindo under section one hundred and Inspection of 
thirty-five of the principal A<t in relation to the appointment, on the application company’s 
of members of a company, of insjicctors to investigate the company’s affairs shall affairs on 

in the case of an application made alter the coming into force of this section be application 
exercisable'— of members, 

(a) in the case of a banking company having a share capital, on the like applica- p. 227 . 

t ion os if the company were nut a banking company; and 

(b) m tho case of any company haring a share capital, on the application of not 

less than two hundred members of the company notwithstanding that 
they hold less than one-tenth of the issued shnivs as recpiired by sub¬ 
section ( 1 ) of the said section one 1 hundred and thirty-live; 
and the power of the Board under subsection (2) ol that section to require evidence 
for tho purpose of showing that the applicants arc not urinated by malicious 
motives in requiring the investigation shall not lie exercisable in the case ol any 
application made alter the coming into force of this section. 

(2) For subsection (3) of the Raid section one bundled and thirty-five (which 
requires officers and agents of the company to produce books and documents) 
there shall be substituted tho following subsei lion— 

“ ( 3 ) H shall be the duty of all officer* and agents of the company to produce 
to the inspectors all books and documents ol or relating to the company 
which are in tlieir custody or power and otherwise to give to tho iusjiectorfi all 
assistance in connection with the investigation which they are reasonably 
able to give.” 

( 3 ) In tho said section one bundled and thirty-five, any icfercnee to officers or 
to agents shall include past, an well as present, officers or agents as the case may be, 
and for tho purpose's of that section tho expression “ agents ” in relation to a 
company shall include the bankers and solicitors of the company and any persons 
employed by the company as auditors, whether those persons are or are not officers 
of the company. 

( 4 ) If an inspector appointed under the said section one hundred and thirty-five 
tfnnlru it necessary for the purpose of his investigation that a person whom he has 
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Director of Public Prosecutions or by or on behalf of the Lord Advocate— 

(i) any body corporate dealt with by the report, whore the inspector 
was appointed otherwise than of the Board’s own motion, shall be liable, 
except so far as the Board otherwise direct; and 

(ii) the applicants for the investigation, where the inspector was 
appointed under section one hundred and thirty-five of the principal 
Act, shall be liable to such extent (if any) as the Board may direct; 

and any amount for which a body corporate is liable by virtue of paragraph (b) 
of this subsection shad bo a first (barge on the sums or property mentioned in that 
paragraph. 

(2) The report of an inspector nppointed otherwise than of the Board of Trade's 
own motion may, if he thinks lit, and shall, if the Board so direct, include a 
recommendation os to the directions (if any) which he thinks appropriate, in the 
light of his investigation, to be given under paragraph (c) of the last foregoing 
subsection. 

(3) Tor the purposes of this section, any costs or expenses incurred by the Board 
of Trade in or in connection with proceedings brought by virtue of subsection (2) 
of the last foregoing section (including excuses incurred by virtue of subsection (3) 
thereof) shall be treated as expenses of the investigation giving rise to the 
proceedings. 

(4) Any liability to repay the Board of Trade imposed by puragraphH (a) and (b) 
of subsection (1) of Ihis section shall, subject to satisfaction of the Board’s right 
to repayment, be a liability also to indemnify all persons agaim-t liability under 
paragraph (c) thereof, and any such liability imposed by the said paragraph (a) 
shall, subject us aforesaid, bo a liability also to indemnity all persons against liability 
under tho said paragraph (b); and any person liable under the said paragraph (a) 
or (b) or either sub-paragraph of the Hiiid pnrngrapli (e) shall be entitled to eon- 
tribution from uny other person liable under the same paragraph or sub-pa nigra ph, 
as the caw may be, oceoiding to the amount ot their respective liabilities thereunder. 

(5) The expenses to be defrayed by the Board of Trade under this seel ion shall, 
ho lor as not recovered thereunder, be paid out of moneys piovided by Parliament, 
but subsection (3) of section thirteen of the Economy (Miscellaneous Provisions) 
Act, Jl)2tf (which provides for the issue out of the Baukuipicv and Companies 
Winding-up (Fees) Account ot sums towarels meeting the charges cutimahd by the 
Board of Trade in respect of salaries and expenses under the principal Act in 
relation to the winding-up of com]rallies in England) shall have effect as if the said 
expenses were expenses incurred by the Board under the principal Act in relation 
to the winding-up ot companies in England. 

Appointment 46.—(1) Where it appears to the Board of Trade that there is good reason so 
and powers to do, they may appoint one or more comjietenfc inspectors to investigate and 
of inspectors rqiort on the memberehip of any company and otherwise wiih respect to the 
to investigate company for the purpose of determining the true persons who are or have k*en 
ownership of financially interested in tho success or lailure (real or apparent) of the company 
company. or able to control or materially to influence the policy of the company. 

pp. Ill, 227. (2) The appointment of an insjKctoi under thin section may define the scope of 

his liivcHtigfttion, whether as respects the mattciH or the pound to which it is to 
extend or otheiwise, and in particular may limit tho investigation to matters 
connected with particular shares or debentures. 

(3) Where an application for an investigation under Huh section with respect 
to particular shares or debentures of a company is made to the Boaid of Trade by 
members of tho company, and the number of applicants or the amount of the 
shares held by them is not less than that required for an application for the apjwint- 
meut of on iusiK'ctor under section one hundred and thirty-live of the principal 
Act, the Board of Trade shall appoint an insjicctor to conduct the investigation, 
unless they are satisfied that tho application is vexatious, and the inspector's 
appointment shaJl not exclude from the scope of his investigation any matter 
which the application seeks to have included therein, except in bo far as the Board 
of Trade are satisfied that it is unreasonable for that matter to be investigated. 
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(4) Subject to the teims of an inspectoi s appointment Ihn power* '•‘hull extend 
to theinvestigation oi any iircuinstantes suggesting the exibteuce oi an aiiungetuent 
or understanding which, though not legally binding, is oi was obsnud or lively to 
be observed in practice) and which i-» relevant to tht purjioses ot his nut stigation 

(6) For the purposes of any investigation undci 1 1 1 section, subjections ^3) to 
(6) of section one hundred and thirty hve oi tho pnnupal Act, and subsections 
(4) to (8) of section forty two ol this Act (which relates to thi appointment and 
functions oi inspectors under the scul sution one hundred md thirty li\t) shall 
apply with the ncecssary niodilic ahon*- of rcfeie nces to the affairs ot the company 
or to those of any othf i body c orpor etc, bo, how c vi r, that - 

(a) the Maid aubst(turns shall apply in idiition to all ptisous who are oi have 

been, or whom the inspector his nasonablt laust to behove to bt or 
have been, imannalh interested in tht suect ms oi failure or the apparent 
suutss or failim ot tlit toiupan> r iny other bod/ eorixiralc whose* 
membership is investigated with thit oi the tornpim, ot nhit to control 
oi materially to influe uci tlit polity tin nof, lutludmg piisons (oiminid 
only on bclnlf of othi r \ tluv tpply in itletiou to office is and agents 
of the company oi ol (hi utln i body eoipoi tte, i> t lit i isi may lie, and 

(b) the Koeud of li ide thilJ not bo bound to iu'* n h the eompvnv or my other 

pi isoil with i eopy ol my itpoil by in in |HcLor appointed umlei this 
section oi with i complete copy theieo* it ill y an ol opinion tint there 
is good it eson ioi not divulging th eon tents ol the upoit m ot pints 
thoieol, but sJnll e lust to Ik lit pt by the registiai i eopy ol any Much 
upon oi, i the else may be, the putsot inv in h re jiort, us li spoets 
which the v an noi o( that opinion 

(b) The e\pcns( ol my m\e tuition unde i this eiinm shall be d fi lytd bv 
the Bonded liide oitoimuifV piovided h\ Puliunient 

47. (Ij \\h ee it ifjpc ns to tiu houe] < I Irado that tluio is good rrison to 
mvtsligite Die owner biped u v Inn u. oi de bentum of n mijimy and that it it 
limnussarv 1 > appoint min peetorl i the puipew, they liny nquuo me peison 
whom th y hive re as u ible e m l i believe — 

(a) tob ell' hew be i mteii sLed in tho^e shin s m de be ntuH >r 

(b) to lie l oi *o li iw K u elm it I ltion to ill I luicsoi de b mure i I he ^ilieiteu 

oi age ol ol s uu nr mtci sted tn rein 

to give tin m my inf) m il nwhuhli hewn i mu n ibly be i \pee ted to obUuu 
as to the pitsent ami pi t ml! list ill tli sillies I i dcbi ntlire ■, a id Ibe name 
andaddresst'. d the p ism mien t<d md ol my p isons who it i inv acted 
on then 1 m hill m ie 1 u ntolh shut n eh In uIuh-n 

(2; J m the puip e e 1 tin < ti n e per i bill be diiiudlolnw multilist 

in a shut oi th be ntun. if h lu mv li^lit tee i tjunc ji di p im < I tin shut or 
debenture oi my inf«it t the inner to vote in tespeel there 1 oi it Ins i risen! in 
meessiry for the »\cieise ol un\ oi the rights d ol lie i jm isons lute r snd t lie i c in 

or if otlie i pe non inttie ted thuern li in rcepmed oi an iieutleimetl t et \tieise 

tbur rightsm ueoidan < within in tin tun 

(5) 4ny jHfson who ful to five eny iniumUi il uquntd i>( him mill* i tin 
acetion, oi whee in giving my ueh ml inwtie n n ike my titement whi b he 
known to be fait in a rniteiiil pntuulir, <i recklessly makes /my slitenmnt 
whuh is false m a m tend pulieuln shill b Inble te impnsoninuit for a tmu 
not eve tiding si\ mouths oi to a tine net e s. etdiin hve bundled pound* oi to both 

48. (1) When in eoimettion with an inve tigitiem uudti uthei oi th' two last 
foregoing se c lions it epjee us to the lie idcdliaelt that then is difficulty m finding 
out the relevmt facts ibout any shins (whether issued oi 1o In isiucd), md that 
thee diffa tnhy is due wholly or niunh to the unwillmgnes ol thi jnisoub tone cine d 
or any oi thim to ussist the mviMe„ iliem as lecpunei by thi \(L, the Bond may 
by oidnr dm ct that the shuet. sb ill until iui the r ende i lee suleje ct to the itHlrie lions 
imposed by this se etion 

(2) bo long us any shaiib are diluted to Ik subject to the rtstnetions imposed 
by this section— 

(a) any transfer of those shareb, oi in the east ol unissued bhaies any transfer 
of the right to be issued then with and any issue thereof, shall bt void, 
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(b) no voting rights shall be exercisable m respect of those shares, 

(c) no furthc r shares shall be issued in right of those shares or in pursuance of 

any offer made to the holder thereof, 

(d) except in a liquidation, no payment shall be made of any sums due from the 

company on those r hares, wh« ther in respect of capital or otherwise 

(3) Where the Board of Trade make an ordu directing that shires shall be 
subject to the said restrictions, or rtfust to make an oidti directing that shares 
shall uast to be subject then to, any person aggrieved thereby may apply to the 
court, and thi court may, it it m (s lit, duett that the blunts shall cease to be subject 
totlif said restuctioiiR 

(1) Any order (whether of the Board nl Trade or ot the eeurt) dnccting that 
sham ahull cease to In subject to the said if stuetions which is expresstd to be 
made with a view to permitting a tiunsier ol those shaus may continue the 
restrictions mentioned in paragraphs (c) and (d) of subsection (2) of this sc<tion f 
eithti m whole or in part, so fin they rehte to any right acejumd or offer made 
befoie the tnusfci 

( r ») An) person who- 

(a) e Kernses oi purports to cxneise any light to dispose of any shaics which, 

to Ins knowledge, au foi the turn bung subject to the said listrictions 
oi cf any light to be issued with anv •'Ueh shares or 

(b) votes in tfspiel of my such ‘Jinns, whether asheldei orpio\>,oi appoints 

n jiiovv to vote in re sprit tliue of oi 

(e) bumr the holder ot anv uuh slinies tails to uotih of then being subject 
to the hind i< slue turns am jm ihon in ni he docs not knr w to be aware 
ot that fact but d< is hue w t» be entitled, ipait in mthi « ud listULtioiiH, 
to vole m r<spi e t ot those liaies whe the r as holde i oi proxy, 
shall lx liable to unpiwmmuit ioi a turn not exceeding six mouths or to a tine 
not deciding hve hundred pounds oi to both 

((i) When shine s m nnv er mpany aie is-uid m ientiaveiihe ti if the aid h trie 
turns the eempanv end evuy ofheei et 11n coiupuiy who jh hi eb fault t-lnlJ be 
liuble to a line not e \cceding live bundled p< unds 

(7) A pmsocutirm shall net In m tituted in 1 ngluid undu this scetion except 
by oi with the consent otthe Bond of Tiade 

(h) This section hull njiplv m r< lation to debentures is it applies in illation to 
shins 

49 Xothmg in tin iouping piov nous ot this Aet shill leepuio dibclosuie to 
the Board ot 'Jiadt or to an inspeete i appointed by them— 

(a) by a nolle lie i < t anv privileged u nnnui nation made to lum in that eapac.it), 

c\u pt as ii •*puts tin name end addn ss i f lus client, or 

(b) by i eompunv s banki rs as such ot any mloimation as to the. affairs ot any 

ol the it customers either than the company 

lluji i r of Ain bn s and Annval lit turn 

50.- (1) A company register et inembtis miy bi kept ut any ollire of the 
company where the woik oi making it up is done, m tend of at the company s 
legisteied ofliu, mid where a u inpmy arranges with some other jicrsoii (in this 
section left rred to us the agtiet ) tor the making up of its register ol membe rs 
to be undertaken on behalf ol the company by the> agent, the register may be kept 
at the* ofhcc 1 1 the agent at which the* work is done instead of at on oftui of the 
company 

Provided that the icgi tei shall not be kept^ 

(i) in the east of a compuny ngistoredin England, at a place outside. Tugland, 
or 

(u) in the e nse of a e e rupuny re giste ji d in biotland, at a place outside Scotland 

(2) Where the eompunv keeps an index oi the names oi its minibus under 
section ninety of the pimupal Act, the index shall be at all times kept at the 
same place as tin iigister oi members, and where the company keeps a dominion 
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register under section one hundred and three of the principal t, tlio duplicate 
of the dominion register rcquucd by mbwation (J) of wctim om hundred and 
four of that Act to bo kept at the i ompj^ s ngisti h d office shall, notwithstanding 
anything in the said subsection {3), lx at all turns kipt at tin same plaoe as the 
company's pnncipal n gister 

(3) E'veiy companj shall scud notirt to the ngi mi of lOuqmuuH of tin place 
where its registci of memlx rs n kt j»l md ol ai \ ihinge in that plau 

Provided that a company shall not t>e bound to si nd notim undir this siiIh» i lion 
whcie the agister has nt all times smu it camt into i visti nu oi, m thi uim of a 
register in existence at the coming into ton i of this si Uimi, at all turn s smu tlu n» 
been kept at the rigiMteitd ofliu of the lumpanj 

(4) Whin a <ompHiiv mHkts dtfault m lompHuq \ ith subnotion (2) of thin 
section or makia difiult loi lorn tun dm** in (omnlAing with the last iougomg 
subsection, tlu lompum and tun uftiui r < tlu u>inpan> who is m default ahull 
be liable to a diluull but 

(5) AAhcu the rigudir of minibus i«. kept it th< igmt ofliu and bv n mon 
of am deisult of hi thi company fads to iompl) \ ith tin u quin limits of sub 
section (2) oi (f) of this sution, oi with tm nqum mints ol tb pumipal A<1 or 
tills Ait us to tk mspution oi pindue turn ol tlu ri*i in oi us to fuiiu4u ig copit s 
oi thi ngistti oi m\ juit thru of the ipinl shill b lnbli to tin Him puiaitu 
as if hi Wfli an ofliui of thi lompim who was m ihl mlt, md an\ point i of thi 
couit undu thi pninipal \it to iiuki mill is foi intoning loinpliunu with tlu 
icqummi ids thuiof is to mspution tmi i <>|»n s hall i \It ml to tlu in iking ot ordun 
against tin ag< nt and thi ig< nt s olli (is and sinants 

51 A iompan> n^istii of ninnlxt null not state thin o uipitiim 

52 (1) A ioinpu> niul nit main m innml rituin ulitth i undu ution 
our hundred and light of thi pnnupi 1 \it (win )i ulitis <o icmpamis ha\m a 
shin uipitil) in undu si turn om hundiul ind nmi tli ml (whnli ulatca to 
oth i uim| mu ) ulhu in thi u n ol it in mpo t on or, d it is not ru|inml b\ 
this Ait 1o hold m i imil „» nu id mu ting dining tlu follow ill, >( u mthit u u 

(2) Tlu iliti of i lompim uuuil i turn undu thi said sution o i hundiul 
nnd light slnll l< tlu fomtu nth di\ aft i it mmial g» m ni mu ting lm tlu v u 
and thi piilod wnlnn whuh i ompim umnl ntinr mid i ullui of tb said 
sution* oni huuluil md ujit ndoiu hui di d indium unit b\ uilm of sub 
sc ition (1) of si tinioni hundiul »id tin of thi pnoupil \il Ik umiplilul hall 
lx foiU two daj aftu thi ud mu tin wli th 1 or i ot th it muting i th In t 
oi onl> ordman gi nu il mut nu, oi thi lust oi i nl\ n < nu il mu fin , of tin iompin\ 
in the year 

[A) So muih of thi sud mi tun om hundiul mil tm vs iccpiinsthr aniimil 
rituin to In (oiitnimil m u xipaiuti psit of th it h in of munlMis md applus 
thin to section nun t> u Ut of thi 11 i pi \ t fwh h ri Lati s to mspi turn and 
copiis of thi regi tu of numlx 1 »shill i »si ti hm i Ifut 

53,—(1) A compam umnal i luin shdl— 

(a) wlurc ihi huMu of muubu is, undu the piou ion of tins Ail, not 

kipt at its ripistnul ofliu sluti i but thi ngutuiskipt, 

(b) specify all suih pirlirulars with uspi o 1o auv |hj*oii who at thi ddi ot 

tlv return is suntan of tin lompii'v as nu b) ths At u quire d to 
lx i out uni d with n spilt to Hu si ntnryintlu rigisti i of tlu dim tom 
anil sicntain - of a inmpim, md m thi soil sutunsom hundiul and 
eight and om hundred uid nine rcfinnus to thi pniliiulais iiqumd 
h\ that Aittobi r out mud with i* split to dim tor in thi sold register 
shill Lx umstniid as n ft mug to tin pu Inula rs rtquind b> tint Act 
and thin Ait to bi umlunud tin rim with n put to thi eompam « 
dire (torn. 

(2) Subsection (3) of tlw saxl sution om hundred and ti n (undi i which, subject 
to ixceptions, thi annual uturn must imludi ft <op\ of the lod bulanrc shut 

43 (2) 
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and tho document required to b< annexed thereto, together with the auditors 
leport thereon)— 

(a) shall apply to t very balance shut laid beloie the company in general meeting 

during the period to which the uturn relates mate ad of to the last balance 
shut audited by the comp my s auditors, md 

(b) shall require a cop) of the dun tor* report ft< comp lining any such balance 

sheet, mi tilled in the name way as the bahiiue slwt, to be included m 
the uturn, 

and every re bruin in that Mikeetion to i balnnu shut and not only the hut 
re le n nee, mb ill he tain n is including thi documi nts ic quned by law to be dimoaed 
the re to 

(.1) Ilu innual return of a company having i shin capita] miy, in any year, 
it the return tor eithei ol the two unmeiliilely pu ceding \cais has gnen is at the 
eliti of that iiturn tin lull partnulais uqumd by ubseetion (1) and (2) of the 
sud seetion one bundle (1 and < gill is fu past tnel jiresent me minis md the sliaies 
and tock held and transferred In thin gi\t only ueholthc pmtdultra leejuned 
bv those subsections is n I iti to p< rsons ee using to Ik or becoming miinbe rs since 
the dite of the list return ind to shins Innate ned sinee that elite oi to changes 
as compared with that dite in the amount of stock h Id b\ a member 

(I) In the < esc of a roinpuny keeping a dominion ic,.Mei 

(a) i e le re lie e s m the la t foregoing Mibseetior to tin paificulu re quned h> 

subsections (1) und (2) of the nd seetioi e nr bundled m d c i^lit hell 
he take n as not me hiding any Midi par tic ul us out mud hi the dominion 
ngisltr, iij o Jm ih eopi s oJ (he mint c out umi „ In jsi put Lie ulna 
aie not ice live el at th registe reel olhee ol tin eonipmy la loir the dite 
wlu nthi it turn in qiit t ion l math nd 

(b) while in miniil letuiu i mid lutui n tli tide when un nines u 

made in the dominion niriM i indth elite when topi of tln> e entiu 
m nit ived at ih n j.i ten el olliee ol th eempim I he puticulu 
e oiila me el in those entries so hi asiile\int to in annuil re tin u, hell 
1) ni(lii(| d in tli next i i lib e((u nl i mm d return i liny be 
uppieipuntc hmig le^ird t) the pul Midi meluded in Ih t ittiim 
with KSjKtttn the emupinv w piini lpd le„istei 

p) 111 mmul te luinol a eonipaiiy mule tie vt ip*i (he t \|>iry ot pua.nph (il 
of re guhliem two t f the he lent I inpuiie ) He gul ill n , l‘U0, (mule i which the 
unuinl i<tuiii d a eeinpinv lining i hiue enpital need ii>t eeutain iny list d 
nu minis, c\upt in the tit ol i eemipam s In t uinuii it turn m el a pm ite 
conq»ui\) need not, if that puagiiph ippkd t > tli innuil ietuin list nude by 
the e om piny, give the putuidii uqumd l\ uh t lions (1) md 2) e t the sud 
section one hunditd anil eight u to pist me mb r oi th < unpim or is to shares 
trunsfc ned 

(b) Hit uimn) ietuin ot a ermpnm kavin H i hue e epitil need not in any 
euse st ite the me up it i ms ol the pist melpu cut in nihu there in mmtniicd 


JnoluNioum 54 (1) \ puv ite eompinv hall in t liter the ee ruuig ml ■ loiee of this section 

annual lx tximpl from the e bligitiont> me lu le 111 its uuiui) re turn 1 ropy of tho brlanu 1 

return of Hhut mil other elotumr nts required l>/ subseetiou (i) ot section one hundred 1 rid 

accounts ten of the prim ip d \u, mile ss 

of private (u) the umdilioiis me ntiotud 111 the next fc How mg ubse turn irt sntished at the 

rompamoa. Jiu () j ^ 1(tlIII1 llM j | in( | MU1 itistnd at all tnnos sinee tht eejmmg 

p 878. into feme ol this se e tion and 

(b) I hue is sent with tlm ie turu 1 u rtiJje ite ignul by tlu persons signing the 
nitifoeutis required tola u> sent by hi turn on* hundred and eleven of the 
pnmipal Ait, that to the lest ef the 11 knowledge uni belief tho said 
e onditi ms are md have Ihk n aitishe d a item sud 

Provided thvt if at any time it is shown tint the said conditions are then satished 
in tho ease of any private. company, the hoard of liulc may 011 the application 
of the company s dirvetois direct that, in rtl ition to iny subsequent annual returns 



(Vimpwifs Act 1947 


Act of 1947 $77 


of th( company, it sbnl] not be nrttssai) loi tin ian* conditions to have been 
satisfied before that time, and thi tutihcaten sent with tlio* munis ahull in that 
event lelate onlj to the ]Hiiod since tint lime 

( 2 ) The said conditions m - 

(a) tliut tlie conditions contained in the Thm Schedule to this \itare satinhcHl 

as to the jutsoiih intciestid m tin company \ Nham and dtheiituKa, 

and 

(b) that the nunihe i rf per*- ms holding delxntures of the company ih not 

more than fifty ijmnt holdei Mugtreated us a single person), and 

(c) that no hnd\ eoipnrati is a due dor ot the company and mithn the 

(impairs nor any of tin dm dor is pints nr jmu to ms m mgeimnt 
w hm In the pelicy of tin unupiny i (iijiubh ef In mg determined by 
pn om other than tin diiutoia, me m ben niul debeutuic holders m 
tnMcu foi dttn ntnit In lder 

(3) V prosecution shall in t In in titute «1 n Unhand m mput of ins fulure ol 
a pii\at< (ojnpanv to comply wuli L ul> idion ({) of ulmn oik hunched and ten 
ol the pnmipnl Ad c \e< pt by oi wltlx the eon*ui1 of tin l»oud » f Tiadc 

(4) Aha n fere rue m tin* At l to in exempt pus ate conipny linil Ik uistrmd 
a it ft 11 ii to a eompam with u put to whieh tlu conditions me ntjoind ill sub 
sution (2) of this seetion ue satisfied and lm\t bun satisfied at all tunes Hime 
the < ruling into tone <f tin itdiou er sjiut the giving by the Jtoud of Tinele 
of a dilution uncle i tlu piou e to subsettiem (1) of tin sution 

( r >) Heine me* in tin m dmu t( the aid condition* having been satisfad ainn 
the (i mini. into lorn oi this sutmn shall, in ithilion to a cnmpni y fiiat ngistneei 
nude i the piineijiil \et ifbitlie u mm/into forte of tlu wed ion, Ik i midriff d ns 
rct«TUiin lo tlu condition*-ha\m t been sa tidied m ee Ihe umpeny siep tration 

55 (1) live f< lit wm|. clmiviicnts that is to sa\, - 

(n the copy ft ru irelul to tin le idiuT < f u mop my s amni il n turn, 
lb) tlu leitifu *e as to my biJinu sheet me fueled in tlu mull it nluvii r and 

( ) mv eutifii ite a* te> the minnl re tinned a pmatr comp my 

shad lx M/ntd by a dmito' and ly tin M<rd n\ of tlu company, muteud of by 
one »f 1h< peuon h pu lively nu nt a lie el in mb idiom- 11) inef (3) of si < I ie*n 
out liundittl and te n and sution oni bundled unel ele \e n of the ) lineipd A< t. 

(2) {section time bundled mil sixty two of tlu prim ip if \<t (wJne li jnuhIihi 

filse ditfimnts) hall apple iti re 1 it ion to sub ution (1) of t er It of the two lint 

f ok pomp met ions and in iclation to paragraph (h) of ill) eetion (l)aud subsection 
(2) ol section om bundled and nine and the Haul sution one luuuiiiel and eleven 
of the punupal Aet .is it appjie s m relation to paragraph* (u)uml (o) of sub* it inn (3) 
of section one hundred and eight of tlu prim ipal Act 

Hnii^tn fd Oftiu ami A mat 

66. In section nine Py tw u of tlu principal Aet (which it quins n company to 
have n re gist e reel office not laUi than the twenty eighth clay aftn it h incorporation, 
and to give notnc of the situation of and of any < hinge in it« iegi«tirid ofliei within 
twenty eight days of its meoipoTatinn ci of tlu change) for the words “twenty 
eighth” and ‘ twenty right’ tin ic e-hail iisjKdively be substituted th* words 
11 fourteenth 1 mid fomtun 

57. Section minty thitc cd the principal Aet (which iclatts to the publication 
by a company ol its name t shall 11 ivt effi tt as if it had Ihcii e muted with - 

(a) in paragraph (e) of subjection d) thereof, tlu words “in all bii&ineiw Icttera 

of tbe company and in all notice* and other official publications of tlu* 
company” for the wold 4 “in all notices, advertisements and other 
official publication** of the company”, arid 

(b) in paragraph (li) ol subsection (4) then of, th» woida “any bumnoBB letter 

of the company or any notice or othc r official publication of the company " 
for tho wordB “any notice, advertisement, or other official publication 
of the company." 
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58. —(1) In Hootion one of the Registration of Business Names Act, 1916 (which 
requires registration under that Act of all individuals and firms carrying on business 
under a business name), there shall be inserted after paragraph (c) thereof the 
following paragraph:— 

“ (d) every company as defined in the Companies Ad, 1929, carrying on business 
under a business name which docs not consist of its corporate name 
without any addition;”. 

(2) {Subsection (1) of section three (which relates to the particulars to be 
registered), and 1 he proviso t o section live (which relates to the time for registration), 
of the first-mentioned Act Khali apply in relation to registration by virtue of this 
section as if references therein to the passing of that Act were references to the 
coming into force of this section, 

(3) (Section thirteen of that Act (which relates to the removal of names from 
the register where a firm or individual ceases to carry on business) shall apply in 
relation to a company registered under that Act by virtue of this section, which 
ecuhos to winy on business in such circumstances as to require registration there¬ 
under, as i( applies in relation to a firm whith woes to carry on business, but with 
the substitution for the reference to the partners in the firm of a reference to the 
directors and any liquidator of the company. 

PART II. 

Shake ('armi. ami Dkhknti hes 
Allohnent 

59. —(1) No allotment sliall lie made of any shaies in or debentures of a company 
in pursuance of a prospectus issued generally (that js to Nay issued to persons who 
are not existing members or debenture holders of the company), and no pro¬ 
ceedings shall 1 m* taken on applications made in pursuance nf a prospectus so issued, 
until the beginning of the tliiid day alter thut on whnh the prospectus is first so 
issued or such later time (if any) un may be specified in the prospectus. 

The beginning of the Haiti thud day or smh later time as aforesaid is lieieuftor 
in tins Act referred to us “ the time of the opening of the subscription lists ”, 

(2) In the toregoing subsection, the reference to the day on which the prosjieetufl 
is first issued genciully shall be constlued as referring to the day on whith it is 
iiist so iswied us a newspaper advertisement: 

Provided that, if it is not so nsurd as a newspaper advertisement before the 
third duy after that on which it iH firHt so issued in any oilier manner, the said 
reference shall be construed as Teterrmg to the day on which it is first so issued in 
any manner. 

(3) The validity of an allotment shall not ho affected by any contravention of 
the foregoing provisions ot this section hut, in the event of any sueli contravention, 
the company and every officer of the company who is in default shall be liable to a 
fine not exceeding five hundred pounds. 

(4) In the application of this section to « prospectus offering shares or debentures 
for Hale, the foregoing subsections shall have effect with the substitution of 
references to wale for references to allotment, and with the substitution for the 
reference to the company and every officer of the company w r bo is in default of a 
reference to any person bt T or through whom the offer is made and who knowingly 
and w'ilfuliy authorises or permits the contravention. 

(f>) An application for shaies in or debentures of a company which is made in 
pursuance of a prospectus issued generally shall not l»o revocable Until after the 
expiration of the thud day after the time of the opening of the subscription lists, 
or the giving liefore the expiration of the said third day, by some person responsible 
under section thirty-seven of the principal Act for the prospectus, of a public notice 
having the effect under that section of excluding or limiting the responsibility of 
the person giving it. 

(0) In reckoning for the purposes of this and the next succeeding section the 
third day after another day, any intervening day which is a {Saturday or SSuuday 
or which is a bank holiday in any part of Great Britain shall bo disregarded, and 
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f the third day (as bo reckoned) is itself a Saturday or Sunday oi such a bank 
holiday there shall for the said purpose h 1 * substituted the Urst day thereafter 
which ih none of them 

60. — (1) Where a piospeetus whether issued gi m rally oi uot states that Allotment of 
application has been oi will be raid* lor peumssio f n tht shires oi dtbcntuies shares and 
offered then by to lie dealt in on an\ stock < \ han^i an) allotmc nt made on an debentures 
application in pursuance. of the prospectus shall, wheiitvti made, lx \oid if the to lie dealt 
permission has not been applied lor before the thud day after the first issue of Ihe lu on stook 
probpc ctufl oi if the pt mansion h is btx n n fuw d k ft u th t xpiration of flirts weeks exchange 
from the date of the dosing ol thr subscription lists er such longer period not p. 98, 
exceeding six weeks as may, within Ihi said three wei ks, bo notified to the applicant 
for permission by or on bt half of the stix k exchange 

(2) Whore the permission lias not been applied foi as aforesaid, or has been 
refusal as aforesaid the company shall forthwith repaj without interest all money 
received from apphe mU in pursuanu of the prospectors md, if an> such mouoy 
is not repaid within tight du>s aftn the company becomes habit to repay it, tho 
dm ctorB of tlv c ompan\ shall be jomth and’■eve rally habit ti it pay that money 
with interest at the rate of h\ t per u nt pt i annum from tho cxpn itiou ol tht eighth 
day 

Provided that a director Hhull not be liable if he proves that the dc fault m the 
k payment of the money was not dui to any mist onduc t or negligence on his part 

(3) All money it reived as afousaid shall l>e kept in a scpaiato bank nuouut so 
long as the company muy buomc liable to repa> it uiuler the last h n going sub* 
bocIjou and, if default is mailt in complying with this subsatiou, the tompany 
and every ofheer of the coin pan) who is m default shall lx liable to a fine uot 
t x(n ding five hunched pounds 

(4) Any condition requiring or binding am applicant ini shares oi debentures 
to wuve compliance with any requiring nt oi this sc etion shall bo void 

(5) beetinn ninety foui of the principal Act shall hive effect isifm mhscetion (1) 
thereof (which rcstnds ihc nj_ht of a company to commence busnus-i oi exerewe 
borrowing powers m eases where the company has issued a prospi < tus inviting the 
public to subscribe lui it* shares) there were inserted uftc i parapniph (1>) theieof 
the following paiugiaph — 

(bb) no money is oi nuv heroine liable to be i« paid to applicants ten am 
shares oi dfUntuns which hwc been offered tor public suhaeiiplion by 
reason of any failuit to apply for or oblam |k mission for the hHhuh or 
dc lie ntuic s to be cle alt in on anv 'doc k e \t h mere Hid 

(b) for th« purposes of this se etion, pc rnnssion shall not U efet imxi to k ic fusod 
if it is intimated that the application for it throji not at pic sc il granted, will bo 
given further c cmsidiration 

(7) This sc etion shall hxvc efft e t- 

(a) in relation to any Hhans or debentures ngiccd to U taken by a person 

unde rw lit wig in offer the not bv a prospectus at d hi hud applied 
the it for in pursuant e til the pi o p c tus and 

(b) in relation to a pieHjKetus offeiing shares foi sale with the following 

modifications that lstosvy — 

(l) references to sale hall be sub?tituted for n le n nces to allotment, 

(u) the persons by whom the offer is mwlt, and not the company, 
shall be liable under subset tion (2) to repay rnont) lecemd from 
appheants and referentes to the company s liability undeT that Hub- 
section shall k e onbtrui d ar cordingly, and 

(m) for the rcfcicneo in *>ubs etion (1) to the company md every 
officer of the comp my who is in default there shall be substituted a 
referento to any person by e>r through *hom the offer is made and 
who knowingly and wiltull) authorises or permits the default 
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Proapedva 

61.—(1) The mattera required by section thirty-livo of the principal Act together 
■with Purt 1 of the Fourth Schedule thereto to be stated iu any prospectus issued 
generally shall not include the contents of the company's memorandum or the 
other particulars specified in paragraph 1 of the said Part I, but shall include— 

(a) the time of the opening of the subscription lists; 

(b) the number, description and amount of any shares in or debentures of the 

company which any person lias, or is entitled to be given, an option to 
subscribe for, together with the following particulars of the option, that 
is to say— 

(i) the period during which it is exercisable; 

(ii) the price to lx* paid ior shares or debentures subscribed for 
under it; 

(iii) the consideration (if any) given or to be given for it or for the 
right to it; 

(iv) the names and addresses of the poisons to whom it or the right 
to it way given or, if given to existing shareholders nr dclmiture holders 
as such, the relevant shares or debentures; 

and references in this paragraph to subscribing for shares or debentures 
shall include acquiring them iiom a person to whom they have been 
ullotted or agreed to Ik.* allotted with a view to his offering them for sale; 

(c) as rcsjK'cts any such property purch<is<d or acquired, or proponed to lie 

pun based or acquired, by the company a*» j'h mentioned in paragraph 8 
of the said Purt 1, short puiticulaiH oi any transaction reluting to that 
property completed within the two preceding yeais in ivliuh any vendor 
of the property to the company or any person who is, oi w r as at- the time 
of the transaction, a promoter or a dnedor or proposed director of the 
company had any interest direct in indirect; 

(d) the amount or estimated amount of the expenses of the issue and the persons 

by whom any preliminary expenses slated in pursuance of paragraph 11 
oi the said Part 1 or any expenses of the issue stated in pursuance of this 
paragraph have been paid or are payable; 

(e) any benefit given within the two preceding years or ini ended to be given 

1u any promoter and not required to In* stated by paragraph 12 of the 
said Part T, and tin* consideration for the giving of any such benefit; 

(f) the general nature of all contract* required to be stated by paragraph 13 

of the said Part i. 


(2) The said paragraph 8 shall not apply to un} projicrty if— 

(ft) tlic 1 contract for its purchase or acquisition w-ns entered into in the ordinary 
course of the company’s business, the contract not Inung made in con¬ 
templation of the issue iioi the issue in consequence of the contruet; or 
(b) the amount of tin 1 purchase money is not material; 
and in paragraph 9 of Part 1 of the said Fourth Schedule the expression “any 
Much probity aw aforesaid ” shall be construed accordingly. 

(3) The requirements of the su id paragraph 13 as to the inspection of the contracts 
referred to in that paragraph shall cease to have effect. 

(4) In paragraph (r) of subyection (1) of tbirt section, the expression “ vendor ” 
in relation to any property has the same meaning as it has in relation thereto in the 
said paragraph 8 by virtue of paragraphs 2, 3 and 4 of Part III of the said Fourth 
Schedule; but the operation of the said paragraph (c) shall not be limited by 
paragraph 1 of the said Part 111 (w r hich excludes, in the oaso of a prospectus issued 
more than two years after the company is entitled to commeuoe business, the 
operation of the provisions of that Schedule relating, among other things, to the 
interest of directors). 


Roports to 
he set out 
in prospectus 
to which s. 35 



62.—(1) Part II of the said Fourth Schedule to the principal Act (which specifies 
the reports as to the finances of the company and of any business proposed to be 
purchased which am to be set cut in any prospectus issued generally) and, so far 
as it relates to the said Part II, Part III of that Schedule shall have effect with the 
amendments for which provision is made by this section. 
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(2) The said reports shall be required to relate to five, instead of three, yew* 
and accordingly— 

(a) for the word “three”, wherever used in the expression “throe tinaneial 

years” or in the expression “three years ” in the said Vart IL and in 
paragraph 5 of the said Tart 111 their 'hall bo substituted the word 
“ five 

(b) in the said paragraph 5 immediately befote the words “ two jears or one 

year in botli places? where those Avoids occur there shall be inserted the 
words “ four years, thivc years 

(3) The report by the auditors of thr company required by paragraph 1 of the 
said Part II shall relate to the assets and liabilities of the company at the last date 
to which the accounts of the company were made up us well as to piolits and 
dividends as provided by that paragraph, mid the report by accountants required 
by paragraph 2 thereof ahull relate to the assets and liabilities of the business 
to lie purchased at the last date to which the accounts of the business were made 
up Ufa well as to profits as provided by that paragraph; and references in those 
paragraph 4 * to profits shall be construed us lelerrmg to piohti or losses, us the 
case may lie. 

(4) When' the company lias subsidiaries, the said auditors’ icport shall be 
required - 

ta) in addition to dealing separately with the company's profits or losses, to 
deal either— 

fi) as a whole with the combined profit> or losses of its subsidiaries, 
ho fur as they concern member^ of the company; or 

(ii) individually with tly piolits or losses of cadi subsidiary, -o fur 
jin they eoneern members of the company, 
or, instead of dciilmg aepurately with Ihe company's profits or Josses, 
to deal as n whole w'lth tin* piofit* nr losses of the company and, ho far 
a h they eoneern membera of the company, with the combined piolits or 
losses of its subsidiaries; and 

(b) in addition to dealing tepu lately with the company's ussets and liabilities, 
to deal either -- 

(i) RHn whole w'lth the combined MNsetsand liabilities of its subsidiaries 
with or without the company’* assets and liubi!itie u ; or 

(ii) individually with the assets and liabilities of each Hubsaliary; 

and to indicate as resperts the assets and liubiliUcn of the subsidiaries the allowance 
to be made for persons other than the memlnTt. of the company. 

(5) If- 

(n) the proceeds, or tiny part of the proceeds, of tin* isMie of the shares or 
debentures are or ih to Ik* applied directJy or indirectly in any manner 
resulting in the acquisition by the c ompany of shares in any other body 
corporate; and 

(b) by reason of that acquisition or anything to fs* done in consequence thereof 
or in t onneetion then-with that body eoiporHto will become a subsidiary 
of the company; 

paragraph 2 of the said Part II shall npply us if the said proceeds were to b» applied 
in the purchase of the business of the body corporate; and a report set out m the 
prospectus by virtue of this sub-cction— 

(i) shall indicate bow the profits or losses of the other body corporate dealt with 

by the report would, in respect of the shares to be ar quired, have concerned 
members of the company and wbat allowance wmuld have fallen to be 
made, in relation to assets and liabilities bo dealt with, for holders of other 
shares, if the company had at all material times held the shares to be 
acquired; and 

(ii) whew the other body corporate has subsidiaries, shall deal with the profits 

or losses and the assets and liabilities of the body corporate and its sub¬ 
sidiaries in manner provided by the last foregoing subsection in relation 
to the company and its subsidiaries. 
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(6) Any report by accountants required by the said paragraph 2 shall be made 
by accountants qualified under this Act tor appointment as auditors of a company 
which is not an exempt private company as defined iu subsection (4) of section 
fifty-four of this Act and shall not be made by any accountant who is an officer 
or servant, or a partner of or in the employment of an officer or servant, of the 
company m of the company's subsidiary oi holding company or of a subsidiary of 
the company's holding company; and for the purposes of this subsection the 
expression “ officer ” shall include a proposed director but not an auditor. 

(7) Any report lequircd by the said Part LI shall eithoi indicate by way of note 
any adjustments as resjieets t he figure's of a ny profits or losses or assets and liabilities 
dealt with by the report which appear to the persons making the report necessary 
or shall make those adjustments and indicate that adjustments have been made. 

Issue and 68.—(!) A prospectus inviting persons to subscribe for shares m or debentures 

registration of of a company and including a statement purporting to be made by an expert shall 
prospectus. not be issued unless-- 

p, 862. (ft) he has given and has not, before delivery of a copy of the prospectus for 

registration, withdrawn his written consent to the issue thereof with the 
statement included in the form and context in which it is included; and 

(b) a statement that he has given and has not withdrawn his consent as aforesaid 
ap}K*ars iu the prosjK'ctus; 

and if any prospectus is issued in contravention of this subsection, the company 
and every person who is knowingly u party to the issue thereof Rhall be liable to a 
fine not exceeding five hundred pounds. 

(2) No prospectus isMud by or on behalf of a company or in relation to an 
intended company shnll lx* issued unless the copy thereof delivered foi registration 
under section thirty-fom of the piinripal Act ha^ endorsed thereon or attached 
theroto- 

(a) any consent to the issue of the prospectus required by this section from any 

person as an expert; and 

(b) in the case of a piospcctus issued generally, also— 

( 1 ) r copy rtf any coutrart required by paragiaph 13 of l'art I of the 
Fourth Schedule to the principal Act to lie stated in the prospectus or, 
in the rase of a contract not reduced into writing, a memorandum giving 
full particulars thereof; and 

(ii) when* the persons making any report required by Fart 11 of that 
Schedule huvo made therein, or have without giving the reasons indicated 
therein, any such adjustments uh are mentioned m the provisions of this 
Act relating to such reports, a written statement signed by those persons 
setting out the adjustments and giving the reasons therefor. 

(3) Where any such contract as is mentioned in the lust foregoing subsection is 
wholly or partly in a foreign language, the reference in that subsection to a ropy 
of the contract shall lie taken as a reference to a copy of a translation thereof m 
English or a copy embodying a translation in English of the paits m a foreign 
language, as the case may be, being a translation certified in the prescribed manner 
to lie a correct translation. 

(4) The statement required by subsection (4) of the said scition tlurty-four to 
appear on the face of the prospc ctus, that a copy has been delivered foi registration, 
shall also specify, or refer to statements included in the prospectus which specify, 
Any documents required by this section to be endorsed on or attached to that copy, 
and the registrar shall not register any piospeolus unless it has endorsed thereon 
or attached thereto the documents (if any) ho specified. 

(5) Failure to endorse on or attach to the copy of any prospectus delivered for 
registration under the said section thirty-four any document required by this 
section to bo so endorsed or attached shall be punishable in the same mannei as 
failure to deliver a copy of the prospeelus is punishable under that section, and 
accordingly m subsection (5) thereof- 

(a) after the words “ without a copy thereof being so delivered ” there shall be 
inserted the words “ or without the copy so delivered having endorsed 
thereon or attached thereto the required documents and 
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(b) after the word* “ until a copy thereof is so delivered 11 there shall bo inserted 
the words “ with tho required documents endorsed thereon or attached 
thereto.” 

(0) The right under subsection (I) of section three hundred and fourteen of the 
principal Act of inspecting, or of requiring copies or extracts of, documents kept 
by the registrar of companion shall in relation to documents registered by virtue 
of sub-paragraph (i) of parngiaph (b) of subsection (2) of this section be exercisable 
only- 

la) during the fourteen days beginning with the date of publication oi the 
prospectus; or 

(b) with the poimisBiun of the Hoard of Trade. 

64. - (1) Section thirly-five of the principal Act shall not apply to the issue of a Exclusion of 
prospectus or form of application relating to shares or dek'iiturcH which are or s. 35 and 
are to be in all respects uniform with shares or dclumturps previously issued and relaxation of 
for the time being dealt in or quoted on a pivscnlw d stock exchange. 

(2) Where— 

(u) it is pioposcd to offer any shares in or debentures of a company to tho 
public by a prosjiecLiih issued generally; and 
(b) application is made to a prescribed stock exchange for [lermission for those 
slwroH oi debentures to be dealt in or quoted on that stock exchange; 
there may on the request of the applicant be given by or on behalf of that Htock 
exchange a eertjtieate of exemption, that is to suy, a certificate that, having reguid 
to the proposals (as stated in the request) as to the size and other ciTCumstanees 
of the issue of shares or debentures and as to uny limitations on the number and 
doss of persons to whom the offer is to be made, compliance with tho requirements 
oi the Fourth Schedule to the principal Act would be unduly buidensome. 

(3) If a certificate of exemption ih given, and if the proposals aforesaid are 
adhered to and the particulars and inioimatiun required to be published m con¬ 
nection with the* application for permission made to the Htock exchange are so 
publihhi d, the u - 

(a) a prospectus giving the particulars and information aforesaid in the form 
w which they aro so required to be published shall bo deemed to comply 
with the reqimementH ot the Fourth Schedule to the principal Ait, and 

(h) Meetloxi thirty-five of the principal Act shall not apply to any home, after 
the pcrmiHHjon applied for is grant! rl, oi a prospectus oi form of application 
relating to the nbaies or debentures, 

and the section of this Act relating to applications ioi and allotment of shares and 
debentures in pursuance of a pronpec tin issued generally shall riot apply in relation 
to u prospectu- to which either paragraph of this subsection applies 

(4) Where a prospectus is deemed by virtue ol a certificate ot exemption to 
comply with the* sard requirements, flu provisions of this Act relating to the 
registration and inspection of a copy oi memorandum of any rontiuM re quired by 
the Fourth Schedule to Ihe principal Act to be stated m the prospertus shall apply 
m relation to any contract which, »<r a copy or memorandum of which, is required 
to be available for insjK'ctron in connection with the application for permission 
made to the stock exchange. 

References in this subsection to a < opy of a contract include references to a copy 
of a translation thereof or a c opy embodying a trail datum ol parts thereof. 

65. —(1) Where under the Just but one foregoing section the consent of any Civil liability 
person is required to the issue* of a pi ns}>ectus, and he has given that consent- for mis- 

(a) he shall not, by reason of his having gnen it, lx* liable an a person who has statements in 
authorised the issue oi the* prospec tus either^- prospectus. 

(i) under subsection (1) of section thirty-seven of the principal Act p.863. 
to eomjienHale pel sons subscribing on the faith of the. prospectus, except 

in respect of any untrue statement purporting to be* made by him as ao 
expert; or 

(ii) under subsection (2) of that section to indemnify any person against 
liability under the said sub wet ion (1); but 
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(bj in respect of any untrue statement purporting to bo made by him sr an 
export, he shall bo liable under the said subsection (1), unless one of the 
following things (which shall in his case bo in lieu of the grounds of defence 
available to others by virtue of paragraphs (i) to (iv) of the Raid sub¬ 
section (1) is proved, namely— 

(i) that having given his consent as aforesaid he withdrew it in writing 
before delivery of a copy of the prospectus foi registration; or 

(ii) that after delivery of a copy of the prospectus for registration and 
More allotment thereunder, he, on becoming aware of the untrue state¬ 
ment, withdrew Ins consent in writing and gave reasonable public notice 
of the withdrawal, and of the reason therefor; or 

fiii) that he was competent to make the statement and that he had 
reasonable ground to believe and did up to the time of the allotment of 
the shares or debentures, as the chk’ may W lielieve that the statement 
was true. 

(2) Whore under the last but one foregoing section the consent o 1 any person is 
required to I hi* issue of u prosficctus, and he either Iiiih not given that consent or 
has withdrawn it Wore the issue oi the prospectus, ho shall be ent illed to indemnity 
under subsection (2) of the said section thirty-seven as if lie had w ithout his consent 
been named in the prospectus us a director of the company. 

(3) A person other wise liable under the said Hectinn thirty-seven for an untrue 
statement included in a prospectus shall not be entitled to rely on the ground of 
defence made available by paragiiiph (iv) (b) of subsection (1) thereof (which 
entitles the defendant to roly on the statement being that of an expert) unless it 
is proved, in addition to the matters required to Is- proved by that paragraph, 
that-- 

(a) the defendant had reasonable ground to believe and did up in the time of 
the issue of I he prospectus belic\e that the person making the statement 
was competent to make it; and 

(h) that jkthoii had given the consent required by thi*- Ait to the issue ot the 
prospectus and hud not withdrawn that consent Wore delivery ot a copy 
of the prosjiedus for registration or, to the defendant’s knowledge, before 
allotment thereunder; 

and accordingly the proviso to the Raid subsection (1) (which takes aw r ay the 
benefit of the said paragraph (iv) (b) from a defendant where the contrary of 
paragraph (a) of this subsection is proved against him) shall cease to have effect. 

(4) The right to recover contribution in respect of untrue statements included 
in any prospectus issued after the coming into force oi this section shall be that 
conferred by Part 11 of the Law Reform (Married Women and Tortfeasors) Act, 
J93ft, or in iSootland by section three of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act, MHO, and not that conferred by subsection (3) of section thirty* 
seven of the principal A (it. 

66. —(1) Where a prosjK*etU8 issued after the coming into force of this section 
includes any untrue statement, any person w'ho authorised the issue of the prospectus 
shall be liable— 

(a) on conviction on indictment, to imprisonment for a term not exceeding 

two years, or a fine not exm*ding fivo hundred pounds, or both; or 

(b) ou summary conviction, to imprisonment for a term not exceeding throe 

months, or a tine not exceeding one hundred pounds, or both; 
unless he proves either that the statement was immaterial or that he had reasonable 
ground to believe and did up to the time of the issue of thp prospectus believe 
that the statement was true. 

(2) A person shall not be deemed for the purposes of this section to have author¬ 
ised the issue of a prospectus by reason only of his having given the consent required 
by this Act to the inclusion therein oi a statement purporting to be made by him 
as an expert. 

67. —(1) In subsection (1) of section twenty-seven of the principal Act (which 
requires a company ceasing to be a private company to deliver to the registrar of 
companies a prospectus or a statement in lieu of pronjiectus complying with the 
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Third Schedule to that Act) the word* “a prospectus or” shall cease to havu 
effect; bat a statement in lieu of prospectus need not Ini delivered under that 
subsection if within the jM'riod allowed for its delivery a prospectus relating to the 
company which complies, or is deemed to comply by virtue of a certificate of 
exemption under this Act, with the Fourth Schedule to the principal Act is issued 
and is delivered to the registrar ol companies ns required by section thirty-four of 
that Act. 

(2) A statement in lieu of prospectus delivered to the registrar of companies 
under the principal Act— 

(а) where, in the case of a statement delivered Under the said section twenty- 

seven, unissued Purees oi debentures of the eompany - 

(i) are to be applied in the puichase of a business; or 

(ii) are to be applied (Inertly or indirectly in any manner resulting in 
the acquisition ol share 1 * in a body eorjvorate which by reason ol the 
acquisition or anything to lie done in conscqucine thereof or in connection 
therewith will become a subsidiary of the company; or 

(h) where 1 , m the ease ot a statement, delivered under seel ion forty of the principal 
Act (which relates to companies allotting shures or debentures without 
having issued a prospectus on their foinution or without having pro¬ 
ceed'd In allot the shaies offered by any prospectus so issued), it is 
proposed to acquire u business or dunes in such a body corporate us 
aforesaid; 

shall set out the like reports as would he required by puragruph 2 of Part 11 of the 
Fourth Schedule to the principal Act, it the statement were a prospectus issued 
on the date on which the itutemont is delivered to the registrar and it the said 
paragraph 2 applied to it and to the purchase or acquisition. 

So much of the Third and Fifth Schedules to the prim ipal Act an requires a 
statement in lieu of prospectus to contain particulars with respect to businesses 
to lie purchased or acquired shall icase to have effect. 

(it) 10very statement in lieu oi a pnv-peelus w hieh is delivered an aforesaid shall, 
d it sets out any such report a* aforesaid, have endorsed then-on or attached 
thereto the like statement by the persons making the report as to the adjustments 
(it any) made or indicated therein us is requir'd by this Act to he endorsed on or 
att allied to the copy of a prosper tus ijcliveiid lor registration under section thirty- 
four of the principal Act. 

(4) In the s«lid Third and Fifth Sihedules to the principal Act there shall be 
made the amendment a shown m the fourth Ni hedule to this Act, being amendments 
corresponding to certain of those made by the ion going provisions of this Act in 
Part I of the Fourth Schedule to the principal Act. 

|f>) Where a statement m lieu ol a prospectus delivered to the registrar of 
companies under the said subsection (1) of section twenty-seven or the said sub¬ 
section (1 ) of section fort v includes urn untrue statement, the last loiegoing mm tion 
hIiuII apply in relation thereto as it referencca therein to its being issued were 
references to its bring delivered for registration. 

(б) Subsection (2) ot lire .'aid seitiou twenty-seven and subset lion (3) ol the 
said section forty (which penalise eont invent ions ol those sections) shall apply m 
relation to subsections (2) and (3) of this section us they upply in relation to the 
provisions respectively mentioned therein. 

(7) Section tlim hundred and sixty-two of the principal Act (winch penalu's 
false statements m rertam document'd shall apply in relation to the said section 
tewnty-sovon as it applies in relation to the said set tion forty. 

06.—(1) In the principal Act and tins Act, uuy redolence to offering shares or Interpreta- 
debentures to the public shall, subject to any provision to the contrary contained tion of 
therein, be constiucd as inc luding a reference to offering them to any section of the provisions 
puhlii, whether selected an members or debenture holders of tho company con- ielating to 
earned or as clients of the ]K*rson issuing the prospectus or in any other manner, prospectuses 
and references m the principal Act oi this Act, or in a company’s articles, to etc. 
invitations to the public to subscribe tor shares or debentures shall, subject as ^ 354 . 
aforesaid, be similarly construed. 

(2) The foregoing subsection shall not be taken as requiring any offer or invitation 
to lr treated as made to the public if it can properly be regaided, in all the ciicum- 
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stances, as not being calculated to result, directly or indirectly, in the shares or 
delienturoe becoming available for subscription or purchase by persons other than 
those receiving the offer or invitation, or otherwise as being a domestic concern 
of the persons muking and receiving it, and in particular— 

(a) a provision in a company’s articles prohibiting invitations to the public to 

subscribe for shares or debentures shall not be taken as prohibiting the 
making to members or debenture holders of an invitation which can 
projwrly be regarded as aforesaid: and 

(b) the provisions of the principal Act relating to private companies shall be 

construed accordingly. 

(3) For the purpose of the provisions of the principal Act and this Act relating 
to prospectuses, a statement included in a prosjiectus shall be* deemed to be untrue 
if it is misleading in the form and context in which it is included. 

(4) For the purposes of the provisions of this Aet relating to prospectuses — 

(a) the expression “ expert ” has the same moaning as in section thirty-seven 

of the principal Aet; and 

(b) a statement shall be deemed to be included in a prospectus or statement 

in lieu of prospectus if it is contained therein or in any report or memor¬ 
andum appearing on the face then of or by reference incorporated therein 
or issued there veil h. 
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01h(T Proi'i«wnf< an to Shan ,s and IkbnituNh. 

69. —(1) If at uny time all the issued shares in a company, or all the issued 
shares therein of n partiruliu class, are fully paid up and rank jimi passu tor all 
purposes, none ot those dunes need IhrreaJtor have a distinguishing number (ns 
required by nibseelieh (2) ol section sixty-two ol the principal Act) so long us it 
remains fully paid up and ranks pan passu for nil pm poses wilh all shines of the 
Hume class for the time being issued and fully pnid up. 

(2) Accordingly in subsection (1) of section nincty-liu* and subsection (1) of 
section ninety-seven of the principal Act (which ielate to the particular to lie 
entered in the rcgistci ot members as to icgistered and beuicr shuies respcitiwly) 
after the woids “ distinguishing each share by its number,” then 1 shall be inserted 
the woids “ so long u«Hlie shine has a number.” 

70. —(1) The certilication by a company ot any instrument of timisiei of shmcH 
in oi debentures of the eompuny dudl 1 m* taken us a lejiresenlation by the company 
to any person lifting on the liuth ot the eeitillcatiou that there haie been pioduccd 
to the eompuny such documents us cm the tact' ot them show a prnnn iatie title 
to the shares oi debentures in the traimfemr named m the instillment of transfer, 
but not as a representation that the transteror has any title to the shares or 
debentures. 

(2) Where any |KTson nets on the faith of a false eertiiieation by a company 
made negligently, the company shall be under the name liability to him as if the 
oertitiefttion had been made Iraudulcnlly. 

(3) For the purposes of this seetion- 

(u) an instrument of transfer shall be deemed to be cyrillic uteri if it bears the 
words “ eorrilieate lodged ” or words to the like effect; 

(b) the certification of an inMiumc id of transfer shall la* deemed to be made 

by u company lf- 

(i) the person issuing the instiuinenl is a ]mt>oii authorised to issue 
ceititicated iiistrumeuts of transfer on the company's behalf; and 

(ii) the certification is signed by a person authorised to certificate 
transfers on the company's behall or by any officer or servant either 
ot the company or of a body corporate so authorised; 

(c) a certification sliall be deemed to be signed by any jierson if— 

(l) it purports to be authenticated by hiH signature or initials (whether 
handwritten or not); and 

(ii) it is not shown that the signature or initials was or were placed 
there neither by himBelf nor by any jierson authorised to use the 
signature or imtiuls for the puqiose of certificating transfers on the 
company’s behalf, 
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71.—(1) Where a company redeems any redeemable preference shares otherwise 
han out of the proceeds of a fresh issue, the amount which is Under proviso (o) 
to subsection (1) of section forty six of the principal Act to be transfened to the 
capital redemption reserve fund out of pi of its otherwise available for dividend 
shall be a sum equal to the nominal umount of the nhaus redeemed, instead of to 
the amount applied m adeeming tlu shares, and accoidmgly proviso (d) to that 
subsection (which requires the premium, if am, payable on redemption to be pro¬ 
vided for out of thi profits of \h,i company) t-hall apply not only whm the shares 
are redeemed out of the proceeds of a fresh issue, but m nil cases 

(2) The redemption of any redeemable preference shait h shall not Ik taken as 
reducing the amount of a company s authorised share capital 

(3j 1 oi the requirement coutamcd m - 

(a) ‘‘Ubseetion (2) of the said sc e tion foztv si\ , 

(b) the Thud Schedule to the punupal \<t (whuh relates to tht statement 

in luu of piosjactus to he delivered by a private company becoming 
n pubbe rompany), and 

(<) the Iifth bcludulf to tlu punupal Act (which iclates to flu statement 
m lieu of piosputUH to be dehveied by h lompany nit exiting a 
piospectus) 

that tlit k dial] be stated the date on or bdoic whirh any icdeemablt picfuence 
shniis i ued by the umpany aie or uh to be liable, to be. redeemed then shall bo 
sub tituted a uquueincnt that time shall be stated tlu earliest date on which 
the 11 mpmy has power to redeem ihe slures 

(!) Tin power lonfernd by subsection (A) of the and Mellon folly m\ to apply 
the tapilal redemption nserve fund in payn g up unissued shares oi tlu company 
t* hi i smdftshemi sharr s]wli lx exuusabli wluthu or not niw shaun have 
been is util in pui umu of ubseitum ft) of that section mid shall not be limited 
by nfeu rui to tlu ami unt of any shuns issued m puisuanet of that subsection 

72 (l) At hen a fompiiTiy issues shares at a premium whether for cash or 

ntlunuse,a umeepialti the aggie, dt iinount oi \ due of tlu picnuums on the sc 
dun hill be tianslmeeltoaii aeeounl to hi tailed the lure pieiruum uu unt ’, 
and tlu provisions oi tin principal 4et relating to the n due tie n of the dine iHpital 
olaeompany hill, imi pt aspn viriulmtin m (tint, npj ly a if thi shaic pnnuuin 
atc(Mini were paid up shire capital of tin lomjmiy 

(2) Hu ameunt ef the ^haie piernium aeeount diall hi shown m every balance 
slid t of the eompuny 

(l) The shnie premium account may, notvuthstaiiebng anything in suh cel ion (1) 
of this section be applied bv thi eompuny in payn g up unissued dimes of the 
cimpiny to la issued to numbers of tlu (impuiy ai fully paid bonti dines, 
m wilting ofl 

(i) the prebmmury < ypem?es of the eompany 

(b) the i vpeiitas ot or tlu eommission paid oi diseiunt allowed on, any is lie* 
of bluucs or eh Ik nture.s of thi i omp inv, 

oiinpioyidingfoT thi pieinmm paynbli nnnilirnption of any icdetmnbii puiereneo 
thine s or of any de benluies ot tin company 

(4) Aceordmgly m proyiso (d) to subsection (1) of Mction forty n\ of the 
pmuipal Act (wlueh itcpiiiiH the premium, if any, payable on redemption of 
redeemable preference* dunes to lie provideil lor out of thi profits of the ei mpnny) 
after the words the profits of thf eompany there dial! be 1 inserted the wends 
“ or out of the company a bhau premium uc count *' 

(5) Where, a ci mpany has be fin c tht coming into font cf thin udion lHnnd Hny 
shorts at a premium this section diulJ apply as if the diaics had been issued after 
the (ommg into force thereof 

Provided that any part of the premiums which hfls bten so applied that it elora 
not at the e< ming into foie c of Ihe-Milion form ainde litifinblc part of the cempuny h 
reserves within thi meaning of the lust Schedule to thi* Ait shall be disregarded 
in determining tlu *um to be* miluded in the shut pitmium ai count 
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73, —(1) bee lion forty-live ot the principal Act (which prohibits the provision of 
fhianr i&l assistance by a company lor the purchase of its own shares) shall apply 
to shares in a company’s holding company as it applies to shares in the company 
itself. 

(2) The said section foity-five shall also apply m relation to a subscnption for 
share s in a company or its holding company at- it applies m relation to a purchase 
of such shares. 

74, -(1) The provisions of the principal Ad and this Act as to the place where 
the icgister of me minis is to be kept including those lelating to giving lniorination 
to the registrar and in the annual return of the place whut it is kept shall apply 
also to an> icgihtci of holdus of <1< bentuios of a e ompany which is kept m Great 
Biitain, including a duplic ate kc pt in On at Britain of any such register oi part of 
any such register which is kc*pt outside Gnat But am and for the purposes of the 
said piOMsions, wbeic pail ol any such icgister is kept in and pait outside Great 
Britain, the part kept in Gieat But am shall be treated as the company s pmic lyial 
register and the part kc pt outside ^hnll be treate d as a donnuion register 

(2) Any puson shall have the same right under Hution sc vent} thicc of the 
principal Act to inspect any jcgistu of holdeis of debentures of a comp my and 
receive a cop} of the registu oi any part the J h> 1 ns a legistcicd hoJdc i ot the 
debentmes oi a holdei of shares in the compnii} has, except that a prison who is 
neitbei a registered holdc r of the debentures noi a holder of shares m the eeunpuny 
shall only be entitled to make an inspection of the icgi-tci on jm)iu<nt ot a fee 
ol one ^hilling oi such Ichh sura as may be pic sc ribcd b} the eunipaii) 

75, (1) hubjeet to Uio following piovisiom of thi section, an} pioviMoii con 
tamed in .i trust deed tor inuring an issue ot debentures, or in an} contr, d with 
the holders ot dt Ik ntures *»t c un cl by a trust <le i d, ''hall be \ old in so Jai a e it w ould 
have' the c'flc c t ot exempting u trustee the not tiuni oi indemnifying bun igumsi 
liability lor breach ot tiust when he till to show the degree of eaic anil <hlig« nee 
required of him ns tnistcc, having regard to Hie provisions ot the trust deed eon 
finnng on him any powtis, authoiitics, oi discretion*. 

(2) The' foregoing subsection shall not invalidate— 

(a) any release* otherwise validly given in icspcd ul anything done or omitted 

to be doin' by a tmdee bt*foie the giving of the jiIim t, or 

(b) any piovrion enabling sueb a releusc to be given— 

(i) on the agreement thereto ol a rnajorit} of not less than lluee 
fe nil til* in value of the debenture hemlt is piestni uid voting m pt ison 
or, while pioxie au jieimitted, b} piu\\ at a meeting summoned for 
the purpose, and 

(n) e it he r with le spe e t to jm < die ads or omissions oi on the tnn-tee 
d}ing oi etasmg to ait 

(3) Subsection (1) of this section shall not operate— 

(a) to invalidate auv provision in toiee it the coming into fuel ol tins edion 

so long ecs auv p j rsoii tlun entitled 1o tilt benefit ot that provi-ion oi 
aiteiwuds given 1 he Ik rulit thened undei the next followub 
st i lion it mdins u liustee of the tit eel in ejuestion, or 

(b) to deprive an} pusoiiol in} t umpLion oi nglit to btMnde miutied m if spec t 

of aii}tluug done or omitted to be done* by him while* any suehptovision 
was in foiei. 

(4) Whilf* auv tru-doc ot a trust deed remains entitled to the benefit of a pre¬ 
vision saved by the* List foregoing subset turn, the* benefit of that pioviMcui may be 
given either— 

(a) to all trustees of the deed, present and future, or 

(b) to any named trustees or piopowd trustees thereof; 

by a resolution passed by a majority ol not le*sa than thiee-fomthu m value of the 
debenture holders pie send in prison or, where proxies are permitted, by proxy at a 
meeting summoned for the purpose in accordance with the provisions of the deed 
or, if the died makes no provision for summoning meetings, a meeting summoned 
for the purpose in any manner approved by the court. 
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PART III 

CONSTlllTliVN OF ( OWrAMJSS A\D MaTT*RS TMIDiNfAL TllfBElO 

78. — (1) A resolution under section live ol tho principal \et passed after the Alteration of 
coming into foiee of this section for altering the pi opinions of a company s company’s 
memorandum with respect to the objects ol the company shall not require con objects, 
firmation by the eouit, unless un application is made to the couit m ucordanco » ^ 
with this flection for the ilt< ration to In tame lied 

( 2 ) Tf an application is so made, the nJtuatiou shill not ha\c efFeet < vopt 
in ho far as it ia contnmrd bv the i emit 

( 3 ) An application undtr this hcction mu\ be rnade- 

(a) by the holdeiH ot not lexumthr iggregute than fifteen pci nut in nonunfll 
value ol the company ^ issued shau capital oi an\ cluss thereof or, 
if the < ?ni|Mn\ i not limited h\ slimex net less than fifteen pci cent 
of the company *> mrinhe r* oi 

(h) l>\ the holdcisolnot less tJmn lift (mu }mi cent of the icnipam s eh bent me s 
tuhtlmg tin he ldc is to ohjee t t) alte rations of it olijie ts 

Prmided tint an i( ] lie die n shall nc t be made l > m\ person uhe ht oiisented 
to oi \ ote el in tnv< in el tile iltei it lc n 

(4) An applu itiem under this se li n must 1 m mule within t unite one (lavs 
aitei the d itc oil which the k solution alte my the < ompan\ s e bje i is was passe el, 
andmiy be made on iHhiltotthe jnisoiis entitled It make the applie it ioti by nc h 
one or moie ol the u nunibe i us the v mu'v *pp< |], t in writing ioi the puipose 

(j) On an ipplie itu n unit i this see tan the e our! in i\ make an older (oiifnmuig 
the alte i itioii e ithe i uhe lly i m pint md i n ueh te rms end eoiiditiousas jf thinks 
fit mel mai it it thinks fit idj mm the pic ectdnys m onli r that iti mr mgement 
nia be made *t the siti futnn f t tlie i mt Ini the punhise e t the intnestHot 
dissentient imnibi is mdnny ^i\e sue h due e 1 1 nsanelmake so h orch is as it m i\ 
think e \ pe da lit 1 n fieilititm < i t inying nile (fleet him su U uiiuiij c mi lit 

Piovided tbit no put I the ipital ef tin i inpuiy shill lx c\|xndcd in any 
su h jmiehi e 

(b) Hu ch le iitueec ntitluig the li Idci to object te aitenti n >f l (cmpim s 
ebjtel ■'lnllle my eh b ntiue e ninl by i ti itnychue which we le issued < r 
hist i sued lx te ii tin comiiy into ft i e ef this seiiion <i 1 »rm part ol the sum 
senes is any debuituns so issued md i jxuil res lulioii alining a eempain s 

e 1 jeels shall u (pine 11n same notice te (la he ldc i dam mb eh Ik ntuios is to 

me mix is < 1 the e 4 ill]) n\ 

In default ol me prinisii ns refill itinj. the lvny e f notice to my sue h eh be ntuie 
holdeis, the pie vision (1 the ermpim uti le « kj, ul din r the giving ed m ti e to 
me mix rs shill ij j Iv 

( 7 ) lu the in e ed i lornpmw whiih is 1 \ viitue ol i ti in i liom the ttoirel of 
T i tilt i\eni|ttr m the bJi„ iti u t it e tit wild limited is pint ol its mum, 

a, rrsolution Utility the eompm) e I j< (t shill ds iee|iiur the sunn notice to 

the Uoird id liadi is 1 1 members of th* eompmy and when siieh n company 
alte rs its obje e Is t he L ud mat eiinJe s^ the \ m lit toie\r>ke the hie nee) van tho 
licence by making it subject to sue h < mditmns and irgulalu ns a the hoard think 
ht, in heu ot or in ulelition te th i ndilioiis and leguliiioiiK (if my) to which the 
lieeniowasloiniui> i-ubjut 

(5) Where a company passi^ i n hi lutum Utermgit objects 

(a) if no applu itioii l unde with itspeit tlici to under this section, it shall 

within fifteen days from the end <1 flu penod feu nuking such an 
npplnution deliver to thr ngi trir d < mi puna i punted copy of ila 
mrmoiinduin i ilturd and 

(b) if Mieh an applu itiem is nude it shall— 

|i) forthwith give notie c of that 1 l< t to the registry, and 
(n) within tifteen diva fiom the dati of any order cancelling or 
confuming the altnutiun, deliver to the ugutrui in oflue eopy of the 
ordci and, in the taut of an oidei eoiilnmmg tho alteiation, a printed 
copy of the me uuu induiu us alte re d 
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The t nui t may by 01 dor at any tune extend the t ime for the delivery of dot uments 
to the registrar tmdti paiagrajih (b) of this subset tion foi such peuod at* the court 
may think pi ope i 

(^) li a company makts d< fault m giving notiti o( delivering any document to 
thoiegwtrai ol companies as itquned fry the last fem going subnotion, the company 
and every officer of the company who is m dtfault shall be liable to a default fine 
of tin pounds 

(10) While a resolution purporting to alter the piovisions of a company’s 
memotandum witlnispect to tin objttts ol the company is paused aftei the eommg 
into font of this h c turn, the x uJidity of tlu alk ration shall not lie question! d on th* 
ground th Lt it was not nuthouse d by subjection (1) of sec turn five of the punapal 
Act, except in piocccdiugs laktn feu the puipQM (whetlui under this sertion or 
otherwise) latent the expnation of twenty oik days after the dak of the resolution, 
and win ft any wnh proceedings an take n othuwisi than under this section the 
two last foregoing suIimc tioiiH shall apply in lelation tlincto as if they had Ihhui 
take n undoi this ictiun and an il an oidei d( claung tlu alleTation invalid were an 
oidci cancelling it unel as if nn older dismissing tlu piocudmgs were an ordi i 
confirming the alteration 

77. (I) Notwillistandur anything in nation font of the jirinupnl Act (which 
piohibits the ilk i at ion, evupt in auoidame with that Ul, ol tlu conditions 
eont urn cl in i eempnny ini moianchim), niry condition so contained which could 
lawfully have Ikih umtuinul in nticlcH ot ashcHiafimi instead of m the mernor 
andum may, subject 1o tlu provision ot this section, be altered by Ihe nmipany 
by special re ohition 

( 2 ) This hi (lion shall not apply wlun the memoiaidum itself pi oxides foi or 
pirlubits tlu altu itio/i of ill oi ajy of tin s ud condition anil shdJ not amhouse 
cm> variation oi nbiupaticm ol the special ughls of any class ot numbers 

(3) An application may be mule to tlm court foi any allt ration made by virtu* 
ot this Hictiou m tin conditions ol a << mpauv s maiumu diim to lx cam died, and 
m ielation to any such iltelalion ai d li any application much undu this mi turn 

ubsictiim (2), subset non (1) (eve pi pungi i]i]i (b)) und ubsu turns (f) (>) (K) 
ai el (0) ot scetnn sivmly iv ot this \<t ‘■hall apply i they apply m relution to 
uJk lutions of a rempn y s < bjiets und to ajipluations mud* undu tint nutic n 

( 4 ) This scitnm shdJ havi c fF< c t subject to the provision 1 - ol <11111011 nun ot this 
Act aiul of section twenty two ol the 1 piuinpd \i< (which pi ox ides thd icrtain 
alte 1 it ions cine ompany s me lnoiaiielum or ci In 1 *h imposing a liability >n numbi rs 
shall not bind e \1sl1ng mi mbus witln ut then eonsi nt) 

(, r ») Tim mi tion shill ipply to a company s mimonnduni whether icgisteud 
be loie or aflc 1 tbc si < tion i me ‘ into fc m 

78. (J) N’oiimpany shall be iigistcud b\ a name which mtlv oj muon of the 
JJoaiel e>i Tiade is nndi sir ibli 

(2) I 01 subtle turn (2) of section ninetic 11 of the piineipal \el (which authorises 
acompnny toe ham. t its nurui if the name is jdmtuul withthat by whuhacompany 
in existence is pie vioush ligi tiled 1 so dose lx le-embles it to b* calculated 
to d( cmvc ) the n shall U substituted the f >1 lowing subsi cturn - 

‘ (2) 11, tluuugli mndxeitc nn or otherwise, a company on its fust rtgistra 
turn or on it re gist nit ion b\ i m w nine is registered by a naino whieh in the 
opium ot the Undid of liadi is too like tbc name* by which a company m 
existence i' pitxioiisly legiskud, tin lust mentioned eompunv may change 
its name with the s me tion of liic lionid and, li tbey ho din it within hix months 
of its firing it gist end In that name, shidf < hungi it within a period of six 
weeks from the dak ol th* dim tion or sucb longer period as the lSomd may 
think fit to allow 

If a company nukes default in complying with a direction undu this sub 
section, it shall \w liable to a fine not exceeding five pounds for every day 
during which the. default continues " 

(3) Wlure the name of a company seeking registration in pursuant e of Pait IX 
of th* principal Act (which relates to the registration under that Aet of companies 
not formed then under) is one by which it may not be so registered by reason of 
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the name being m the opinion ot the boaid of Trade undesirable, it may, with the 
approval of the Hoard ol Trade signified in wilting, thangc its name with effect 
from its registration as aforesaid 

Provided that the like assent of the members of the company shall bo required 
to the change as is bj section throe hundred and twenty one of the pimupal Act 
required to the registration undti that Ac t 

(4) Section seventeen of Ihe pnncipal Act (whieh ioniums speeihc provisions 
fts to the use ot particubu phiast s in a company s name), shall oe aso to have effect 

79.-(l) Mheu it is proud to tin satisfaction of 1 hi lleurd of Tiadc — 

(a) that the objects of a (ompany registend uiidu tbc pnncipal Act as a 

linnttd eompmy are ustuited to those spmtiul in subsection (1) of 
beition eighteen of that Ail (which nlatcs to dniiituhlt and olhei 
companies not formed for piolit) and to obje its much lital or londuoive 
the it to, ind 

(b) thal b\ its constitution the company is uquuid to »pply its piohts, if 

any, or othc l income m promoting its objects tu d is piohibitid from 
paying uu\ divide nd to it me mix l , 

thei, uotwitlid indiug anything m tint Act, tbi Hoard may by lice tiu authorise 
Ibi compinv to nuke bv hpetiaJ lesulubim » chingc in it numi including or 
ccmsj ting 1 1 the omission of tin wind Lmntrd ’ 

( 1 ) Vrv enactment ulttmg to 1 lieciuc ui dn the end siotion eight ch n or to 
in is mention to which uch a licence is gi aided dull apply to a licciirc undor this 
seetn n md to a c in[mnv tc which Midi c Licence is giunttd, so fu ns upphiablo 
in the case of m mpuyttlic icl\ legMued and subsections (4) and ( r >) ot mxtion 
iiinct uiottln pi me ip cl \e i (whuli ic 1 itc to the icgisfiatic n And itTi <t of a change 
ot name) i'll ill cpf]\ tc iihnv ui tin tins settle u 

80 (1)1 vcc jit m the c isc s he >( iftirm this section nu utioncd a body coipointe 
cinuctbi c rue in Ijc i cl icmipiM which is its holding eompuii), and any allotme nfc 
oitc nstc r c t shan in cic in pa i) f o it suhidiiiv hull bi void 

( 2 ) Nothu „ in tin cction lull ipply where the sub idui> is loneeineelaH 
pu ml i» picsuit itm (i wh re it is concerned o trustee uidess the holding 
eompmv mi ub uli 113 tb not i 1 h uciunlh inlc nsticl under the niust and is not 
so inlc ic tedenh In w ly i 1 unity f >1 th puipoi c l a tnu uction < ntt led into 
b> it in the nnliiiuv course of a Inisim s whicb n elude the It nil mg ot money 

(!) ibis sect! n hell n t ])Min 1 n subsiding wbnli 1 , at the coming into 
foicc the not 1 numb 1 ol its h Idn H c inpim, Wm icmtinumg to la a mrinlxr 

but ubjcct t the li 1 fmgein* ubscclioi the subMitmy shall hue no light to 

\ote it me 1 ting c t th In Iding c c nipam 01 mv class of me mix rs theieot 

(t) Subject to illinium ( 2 ) cl tlii" 1 tnn, subsections (I) uul ( 3 ) theieol 

shdl applv m ui itie n 1 1 nominee tor 1 li d> e 1 point*. whiehi 1 ubsuliirv, as 

it 11 It ie nc e" m tlu iielsuhuti n ( 1 ) mil (J) to 1I1I1 ibcelv eoipoiali included 
ic ft re nets t 11 mmc e tint 

( r >) In ithtnn ti 1 1 imp mi limit c el b\ gummlu • unlimited which iw a 
holding compim, the itle 1 net m thi y cition to shares, whether 01 not it ban a 
shin c ipitul, shall lx c m 1 md 1 including \ rcfeieii 10 the inter b ol its 
me tubers as sue h whatever the 1 1 11 < J tint mtc lest 

81 (l) Iht t c (il ii \) pnalli under cciion tkicc luuidml and thutexnof 
and Iht Tenth heluelule to the pruiupil \et im re grdr ltiuu ol a company limited 
by guauntu 1 nd hiving u share e ipitul 01 rf an unlimited eotnjuny having a 
shaie capital, lull l* those bu cd on the number of its numbtis is laid down in 
the second jrnit ol the said tenth Schedule tor companies not having a share 
capital, if highu than those bised on the amount of its whan capital is laid down 
by Ihe first part there ol, md at cmdmgly the n tide s of lii unlimited e ompany or a 
company limited by guarantee ■dull, notwithstanding that it haw » shaie eupital, 
state thi number ot membeis with wlueh it piopoms to tu legistond, aw requited 
in the oast of such a e ompany not ha\ mg a shun t apital by subsection (2) of see lion 
Bovin of tho pnnupol Act 

(2) In the c awe of compame s ngiste red after the coming into force of this section! 
Subnotion (3) ot tho saici section se\tn (which n quires registration of an) mcioawc 

44 (2) 
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above the registered number in the membership of a company not having a share 
capita]) shall apply also to a company limited by gmiantee and having a share 
capital, and an unlimited company having a share capital, and the company shall 
for registration of an increase of membership as well as ioi registration of an increase 
of share capital pay the appropriate Ice (it any) unde? the said Tenth Schedule 

Piovided that where an increase of sliaio capital is made at the name time as an 
mcreaso of membciship, the company shall pa) whichever let is the higher, but 
not both 

(3) T1m foes payable undei th< said nation three hundred and thirteen on 
registration of an men ase in th< share capital o; m the membership of any company 
shall be utl amount equal to the djftnnco (if any) between the fee which would 
have been payable by icicnmo to its capital or membership, as the cast may lie, 
on ngibtiution with the amount 01 number thereof as increased and that which 
would have hour payable on aforesaid on legist ration with the amount or number 
immediately bclore th‘ me lease 

Provided that the total of tlu tics payable by any company by reteicucc to its 
membership shill in no case exceed the amount payable immediately before the 
coming into foicc of this section lot first regulation with unlimited mrmb(i*hip, 
and the total of the lees payable by any company by ictc ic net to its share capital, 
or ot tlu fas payable by it by ufennee to its mimbei'-hip and tlu fees payable 
by it by ic ic re net to its hIto-tc c Hpit il, shall m no ease c \cc id tlu maximum amount 
payable at the time aforesaid lor tirst rtgi tuition of a company having a shaic 
cnpitul 
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82, (1) in subsection (4) of section twenty mm <f tlu principal Vet (vhuh 
provirlis that a dud to whuh i tom puny is a pmty lull be held to he validly 
executed in Scotland it Muled with tlu lonmion sc il and subscribe <1 by two dirutois 
and tlu m cic larv)tor the vi< ids lnScotlincl ’theieehdlbe substituted tlu weuls 
“ aceoiding to the law oi Scotland, and toi the woidh and the huh t a? y there 
ahull be substituted the wolds ‘ oj by a director and the suuiary 
(2) The proviso to subsection (1 j of section three hunched and limit in «>i the 
principal Act (which nbites to the ch po ul et deeunuut kept I \ the Kgi tr u) 
shall not e \tcnd to ScotJ it d 


PAUT IN 

Lmouclmim tsn Kiumiaikin 01 ( 11AK< fS 
7iee and niuHaqm 

83. —(1) It any person being an Undisehaiged bmkiupt nets as lieciur or 
manager of the piopettv ol a comp my on bchill <f debentuie holders, he slull, 
subjcit to tlu following uliection, be lnble em eo/ivie lion on indict mint to im 
pnsonme lit tor a term not exceeding two yeais, or on suimnny e omit hem to 
impiisni nunt lor a te an nut t \eceding sa months or to a tnu not < u tiding five 
hundted pound , or to both 

(2) The lorcgomg subsection shah not ipply to a nmveu or managei when — 
(h) the appointment under which lie uts uul tlu bankruptcy wcie both 
pnoi to the coming into tone t hue of, oi 
(b) lu acts under an appointimlit mult 1 v oide r ol a touit 

84, —(l) When, in the cast of a company iigisteied m England, h receiver or 
manager of the whole* or substantially tlu whole of the propcity ot the company 
(hen*aftu in this section and in the next following Beotion reteind to as the 
receive! ”) is appointed cm hi half oi the holders of any debentures ot the company 
secured by a floating ehnige, then rabjut to the piovwums ot tho and the next 
following section — 

(a) tho receiver shall foithwitk sond notiee to the company oi his appointment, 

and 

(b) there shall, withm fourteen days after ucupt of the notice, or such longer 

period as may bp allowed by the emrit or by tlije receiver, be madt out 
and submitted to tho rppoivpr in accordance with the next follow mg 
section a state me nt in the proscribed loi m as to the affairs of the e ompany, 
and 
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(o) the receiver shall within two months after receipt of the said statement 
send— 

(i) to the registrar of companies and to the court, a copy of the state¬ 
ment and of any commouts he sees fit to make thereon and in the case 
of the registrar of companies also a summary of the statement and of his 
comments (if any) thereon; and 

(ii) to the company, a copy of any such comments as aforesaid or, 
if he does not see tit to make any comments, a notice to that effect; and 

(iii) to any trustees for the debenture holders on whoRo behalf he was 
appointed and, so far as he is aware of their nddrouscs, to all such 
debenture holder*, a copy of the said summary. 

(2) The receiver shall within two months or mich longer period as the court 
may allow after the expiration of the jienod of twelro months from the dato of his 
appointment and of every subsequent period of twelve months, and within two 
months or such longer period as the court may allow after ho ceases to act as 
receiver or manager of the property of the company, send to the registrar of 
companies, to any trustees lor the debenture holders of the company un whose 
behalf he was appointed, to the company aud (so far as he i» aware of their 
addresses) to all such debenture holder* an abstract in the prescriM form showing 
his rercipts and payment* during that period of twelve months or, whore he ceases 
to act ttH aforesaid, during the period from the end of the period to which the last 
preceding abstract related up to the date of his ho ceasing, and the aggregate 
amounts of his receipts and of hi^ payments during all preceding periods since his 
appointment. 

(3) Where the receiver appointed under the powers contained in any instrument, 
this section *hall have effect— 

(a) w T ilhtlu omission of the reference-* to the court in subsection (I): and 

(b) with the subslitution for the references to the court in imbhection ( 2 ) of 

references to the Hoard of Trade; 

and in any other case references to the court shall be taken as referring to the 
court by which the receiver was appointed. 

(4) Subsection (1) of this section shall not apply in relation, to the appointment 
of a receiver or manager to act with an existing iceeiver or manager or in place 
of a receiver or manager dying ol ceasing to act, except that, where Unit sub¬ 
section applies to a receiver or manager who dies or (rases to net before it has been 
fully complied with, the lefeiemcs in paragiujihs (b) and (e) theicol to the iceeiver 
shall (subject to the next following subseelnui) include rcterenecs to his siiecessoi 
and to any continuing receiver or manager. 

Nothing in thi* subsoelion hhall be taken as limiting the meaning of the expression 
“ the receiver ” whole used in, or in relation to, subjection ( 2 ) oi this section. 

(0) This and the next following section, where the company i« being wound lip, 
shall apply notwithstanding that the receiver or manager and the liquidator arc 
the same fmeu, bul with any necessary modifications arising Jrom that fact. 

( 0 ) Nothing! n subsection ( 2 ) ol this section shall be taken to prejudice the duty 
of the receiver to reudci proper accounts of hi* receipt* mid payments to the persons 
to whom, and ut the tunes at which, he may be required to do so apart from that 
Hubscetion, but, ill any ease to which that subsection applies, it shall have effect 
ill lieu oi seel ion three hundred and ten id the principal Act. 

(7) If tho reecivei make* default in coin]dying with the requirements of this 
section, he shall lie liable to u line not exceeding live pounds for eveiy day during 
which the default continues, and section three huudivd and sixty-two oi the 
principal Act (which iiennlise* lnl*e Htatemeuts) shall apply in iclation to sub¬ 
section ( 2 ) of this section as it applies m iclation to the said section three hundred 
and ten. 

85. —(1) The statement as to Ihe affairs of a company required by the last Special 
foregoing section to be submitted to the receiver (or his successor) shall show as provision* as 
at the date of the receiver’s appointment the particulars of the company’s assets, to statement 
debts and liabilities, the names, residences and occupations of its creditors, the submitted to 
securities held by them respectively, the dates when the securities were respectively receiver, 
given and such further or other information as may be proscrilied. p 333 ^ 
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(2) The said statement shall be submitted by, and be verified by affidavit of, 
one or more of the arsons who are at the date of the receiver's appointment the 
directors and by the person who is at that date the secretary of the company, or 
by such of the persons here alter in this subsection mentioned as the receiver (or 
his successor), subject to the direction of the court, may require to submit and 
verify the statement, that ib to say, persons— 

(a) who are or have been officers of tho company; 

(b) who have taken part in the formation of the company at any time within 

one year before the date of the leceiver's appointment; 

(c) who arc in the employment of the oumpuny, or have been in tho employment 

of the company within the said year, and arc in the opinion of the receiver 
capable of giving the information required; 

(d) who arc or have been within the said year officers of or in the employment 

of a company, which in, or within the said year was, an officer of the 
company to which the statement relules. 

(3) Any person making tho statement and affidavit shall be allowed, and shall 
be paid by the receiver (or his sumwior) out of his receipts, such costs and expenses 
incurred in and about the preparation and making of the statement and affidavit 
as the receiver (or his successor) may consider reasonable, subject to an apjieal 
to the court. 

(4) Where the receiver is appointed under the powers contained in any instru¬ 
ment, this section shall have effect with the substitution for references to tho court 
of references to the Hoaid of Trade and tor icforcnces to an affidavit of references 
to a statutory declaration; and in any oth< r case icteicneoa to the court shall be 
taken as referring to the court by which the receiver was appointed. 

(G) If any person, without reasonable excuse, makes default in complying with 
tho requirements of this Hoetion, he shall be liable to a fine not exceeding ten pounds 
for every (lay during which the default continues. 

(6) The right under section three hundre d and fourteen of the prinupul Act to 
inspect documents kept by the registrar of com jinnies shall not extend to any copy 
sent to the registrar under the last foregoing section of a statenu nt as to the affairs 
of the company or of any comments of tho receiver (or his successor) thereon, but 
only to the summary thereof, except where the person chiming the right either in 
or is the agent of a person stating himself in writing to be a membci or creditor 
of the company to which the statement relates; and the right under that section 
to copies or extracts ot any such statement or comments shall be similuiJy limited. 

(7) Any person untruthfully Btating himself in writing for the purposes of the 
last foregoing subsection to lie a member or creditor of a company shall be liable 
to a tine not exceeding fifty pouuds. 

(8) References in this section to the receiver’s successor shall include a continuing 
receiver or manugor. 
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86 .— (1) Section three hundred and eleven of the principal Act (which provides 
for the making of orders by the court to enforce the duty of a receiver or manager 
to render accounts to a liquidator) shull lie amended as follow^:— 

(a) the powers conferred by paragiaph (a) of subsection ( 1 ) in relation to receivers 

shall be exercisable also in relation to managers of the property of a 
company; 

(b) the power conferred by subsection ( 2 ) for an order under the said paragraph 

(a) against a receiver to provide for costs to be borne by him shall extend 
also to orders against managers and to orders under paragraph (b) of 
subsection ( 1 ); 

(c) subseotiou (3) (which provides that the section shall not prejudioe enactments 

imposing penalties) shall apply in relation to such default as is mentioned 
in the said paragraph (b) as well as in relation to such default as is 
mentioned in the said paragraph (a). 

( 2 ) In paragraph (b) of subsection ( 1 ) of the said section three hundred and 
eleven after the words “ proper accounts of his receipts and payments ” there shall 
be inserted the words 11 and to vouch the same 
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87. —(1) A receiver or manager of the property of a company appointed under 
the power*, contained in any instrument may apply to the court for directions in 
relation to any particidar matter arising in connection w it It tbe performanoo of 
bin functions, and on any such application the court may give such directions, or 
may make such order declaring the right? of persons before the court or otherwise, 
os the court thinks just. 

(2) A receiver or manager of the property of a company appointed as aforesaid 
shall, to the Name extent aw if he had been appointed by order of u court/, be person¬ 
ally liable on any oontrucl entered into hj him in the perfonutov** of his functions, 
except in so far as the contract otherwise provides, and entitled in renj>ect of that 
liability to indemnity out of the .inscK; but nothing in thi* * ubseetion shall lw 
taken as limiting an\ right to indemnity which he would have opart from Ihih 
subsection, oi ns limiting lie. liability on contracts entered mto without authority 
or as conferring any right to indemnity in respect of that liability. 

(It) The power of the court undei seel ion three hundred. and nine nf the principal 
Act by older to fix the remuneration ol u receiver oi managci of the pioperl) of a 
company appointed as aforesaid shall, where no previous uidei hn^ liven made 
with respect thereto under that seel ion, - 

(a) extend to fixing the t enumeration, lor any period More the making of lho 
older or the application thereior; nml 

tb) be exercisable notwithstanding lliul the receiver or inaiiagci has died or 
ceased to net before the making of the order or the 1 application therefor; 
and 

(<) where the receiver or in am ire r hus been paid or has retained for his remunera¬ 
tion foi mi} period Mure tho making of the order any amount in excess 
ot that so iixed for that peiiod, extend to requiring him or hiH penonal 
representatives to account fm the excess or such part thereof ns may bo 
‘•perilled in the oidei, so, howevei, that the powei conferred by this 
piiingrnpli shall not be exerejad as respects any period More the making 
of the application for the older unless in the opinion ol the court there 
are special (ircumstnni es making it proper lor the powei to he so exercised. 

(4) This section shall apply whethei tin* receiver or manager win* appointed 
before or after the mining into form 1 hereof, and subsection (.* 1 ) thereof shaft apply 
to periods before, as well as to pc'uods nfti r, the coming into force of this section; 
but subsection (2) thereof shall not apply to contracts enter'd mto before the 
coming into force of this section. 

88 . It is hereby declared that, except where the context otherwise requires — 

[a) any reference m the principal Act or this Act to a receiver or manage! of 

the property oi a company, or to a receiver thcreoi, meludcN a reference 
to a receiver or manager, or (us the ease may lie) to a receiver, of part 
only of that property and to a receiver only ol the income arising lrom 
that- properly or from pari thereof; and 

(b) any reference m the principal Act or this Act to the appointment of a 

receiver or manager under powers contained in any instrument includes 
a reference to uu appointment made under powers wliieh, by virtue of 
any enactment, are implied in and have effect as if contained in an 
instrument. 

Jtrgistration of Charges 

89. - (1) Paragraph (d) of subsection ( 2 ) of section seventy-nine of the principal 
Act (by virtue of which charges on land require registration under Part Ill of that 
Act) shall not apply, and that paragraph and the corresponding provisions of the 
Companies Act, 1907, and of the Companies (Consolidation) Act, 1908, shall be 
deemed never to have applied, to a charge for any rent or other periodical sum 
issuing out of the land. 

(2) In subsection (3) of section seventy-nine of tho principal Act (which provides 
that in the cose of a charge created out of the United Kingdom comprising solely 
property situate outside the United Kingdom, a copy, instead of the original, of 
the instrument of charge may be delivered for registration) the word “ solely ” 
shall be omitted. 
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(3) The registrar of companies may, mi evidence bung given to hifi satisfaction 
aw nsputfi any <barge registered undei I*arfc III of the principal Aet that— 

(a) part of flip pioputy or undertaking (.barged has been released from the 

(huige or hin emed to fomi part of the company's property oi under¬ 
taking, oi 

(b) the dt bt for which the ehargi whs gix cii has bun partly paid or satisfied, 
(liter a mourn nudum of that tact on th* regiHitr 

(4) Subsection (t) oi wxtion eighty two ot the principal Aet (whieh lequires a 
chionologieal mdt \ to 1 m kept ot th< elniges iigistend by caoh company under 
Part 111 thereof) shall u ase to have eflec 1 

PARI \ 

Winding Up 

90. If, on a winding up petition pnsuited b\ members of the company as 
eontnbirtones on the ground that it is just and equitable tint the company should 
be wound up the (mint is oi opinion 

(a) that tin petitioner aie entitled to relief either by winding up tbe company 

oi b\ Nome otlui means, and 

(b) that m the absejue of dny othei remedy it woiilc be just md equitable 

that tlu (ompuiw should lit woundup, 

it shall lriaki a winding nj) oidei, unless it is also of the opinion both that some 
other ninedy is nailable to the 1 petit inneih md that ilitv ue se ting unit mm ibly 
m si e king to him the company w ound up mMe ud of pm suing that otlie i re mt<h 

91. (I) The maximum amount to whi<h, under subseetion, (1) of section two 
hundred und sixty four of the jnine ipal Aet, puonty js to be give n 

(a) to a ele bt for the wages ot sil ir\ of u Ink or sen ml or 

(b) to a ele fit for the wage - of a workman or 1 ibourer or 

(e) to any sum oieleied undti the Hem tal.ment in (nil I'nijih xinent Vet, 
194t, to be paid by von ol eoinpe usation 

shall be two hundred pounds (instead e 1 being faftx pouuel m (he ea rs nfe ritd to 
ill paragraphs (i) and (c)of this siibsce tion oi twenh fiu poundsiuthc us reh lied 
tone |>a i a graph (b) them I) 

(J) The peril el witlun wJueh smuts must haw been nndejed by a workman 
or Jibeiiui for Ins wages m ie peel thneof to haw pnentx under the said sub 

see lion (1) "hall be the same «s m tig « e c 4 i clerl or ei\ ml, that is Ln say, 

four months (instead oi two months) 

(J) In se< turn two hundred andn net} eight ot tlu piinapd Vet (whieh modifies 
the said seetion two hundred and bi\ 1\ foui m relation to companies witlyu the 
atannaiUH), so much of paiaginfh (!' is leduees the sue] penod of loin months 
m the <aac of ft eleik oi eivant to lime mouth shall ceaae to have effect, ind in 
paiagiaph (J) (which m tin easn of a miner arh 7 un or labouiei substitutes for the 
maximum amount peeilied m the slid Metion twe» hundred md sixty four nn 
amount equal to time mouths wages] foi tin releieiief to thin niontlis the re shall 
bo substituted a lefeieuee to four numth s 

(t) I oi the jimp scn of the said seetion two hundred ind sixl\ four and two 
huridre d and much e ipht n x leniune i it ion in respect oi i pe nod of holiday or of 
ftbsuiu floin woik thnuJi siekius c r other good e iusr ‘•lull be deemed to bo 
wages in respeit ot mivius h ndeicei l< the company dining that jxriod 

(o) The debts wine h me to be paid in pr lout \ underthe sard si it ion two hundred 
and sivt) tour shall include all menu el holiday iemuruiation becoming payable 
to a eltrh, srv\ant workman or labouiei (oi m the tase ol lnw death to any other 
jieison m his right) ou the tunuuation of his employnunt with the* company before 
or hy the^ tffe <t ot the* winding up older or resolution and m illation to any Bums 
payable m piiouly by \irtm of this subnitiem, miner turn (3) of the said section 
two hundred and sixty four and piiAginplis (3) and (G) of the said sent ion two 
hundred and ninety eight shall apply as the v apply in illation to wages 

(0) Jor th- purpnHia of tins be i tion— 

(a) the expression aicrued holiday rcmunciatiem ,? include* in relation to 
any person, all sums which, by virtue* either of lus contract of employ- 
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m 6 nt or of any enactment (including any order made or direction given 
under any Act), are payable on account of the* remuneration which 
would in the ordinary course have become payable to him in respect of 
a period of holiday had his employment with the company continued ■ 

until he became entitled to be allowed tk< holiday; and 
(b) references to remuneration in respect of a period of holiday include any 
sums which, if they hud been paid, would have been tieatod lor the 
purposes of the National Insurance Act, 194*1, or any enactment repoulod 9 ^ iq a 
by that A(t as remuneration in respect of tliui period. 0< 97 

(7) For the delinition in subsection (7) of the said section two hundred und 
sixty-four of the expression ** the relevant dak ” (that is to say the date by reference 
to which the debts payable in priority under that section are to lx* ascertained) 
there shall be substituted the following definition:— 

“ Ju this section the expression ‘ tin* relevant date ’— 

(u) in the cast* oi a company ordered to be wound up compulsorily, means— 

(i) the date of the appointment (or first appointment) of a provisional 
liquidator; or 

(ii) if no such appointment was madt, the date of the wiuding up 
order; 

unless in either ease the company had commenced to be wound up 
voluntarily before that date; and 

(b) in any ease where the foregoing paragraph dixs nol apply, means the date 
of the passing oi the resolution for the winding up of the company." 

( 8 ) The amendments made by subsections (1) to ( 0 ) of this section shall have 
effect also for the purposes of section seventy-eight of the principal Act (which 
applies the said section two hundred and sixty-four whore a receiver is appointed 


nothing ill this section shall apply where the dak referred to m subsection (7) of 
the said section two hunt!nil and sixty-four (as originally onoctod) or, in a ease 
to which the suitl section seventy-eight applies, the corresponding date referred to 
in subsection ( 2 ) of that section, oeeuired More tin* enraiug into force of this 
section. 

92 —( 1 ) Anything which, if mode nr done within three mouths before the Amendments 
commencement of a company’s winding up, would be void under section two ustofmudu* 
hundred and sixty-five oi the principal Act «s a fraudulent preference shall be void lent prefer- 
also if made or done alter the coming into ioiec ol tliiH section and within six cnee, 
months before the commencement of the winding up. p 

In the application of this provision to Scotland, for the reference to three months 
there shull be substituted n reference to *i\iy day. 

(2) Where, m the ease of a company wound up in ftugland, anything made or 
done after the coining into force of this section is void undei the said section two 
hundred and sixty-live as a fraudulent preference ol a person mtered< d in property 
mortgaged 01 charged to secure the company’s debt, then (without prejudice to 
any rights or liabilities arising apart, from this provision) the ]a*no 11 preferred 
shaU be subject to the same liabilities, and shall have the same rights, as if he 
had undertaken to be personally liable as surety for the debt to the extent ol tho 
charge on the property or the value of Ins interest, whichever is the km 

(3) The value of the said person’s interest shall be determined as at the date of 
the transaction constituting the fraudulent preference, and shall be deft mimed as 
if the interest were free of all incumbrances other than those to which the charge 
for the company's debt was then subject. 

( 4 ) On any application made to th« court with resi>e<;t to any payment on the 
ground that the payment was a fraudulent preference of a surety or guarantor, 
the court shall have jurisdiction to determine any questions with respect to the 
payment arising between the person to whom the payment was made and the 
surety or guarantor and to grant relief m respect thereof, notwithstanding that it 
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is not necessary so to do for the purposes of the winding up, and for that purpose 
may give leave to bring in the surety or guarantor as a third party as in the case 
of an action for the recovery of the sum paid. This subsection shall apply, with 
the necessary modifications, in relation to transactions other than the payment 
of money as it applies in relation to payments. 

93. —(1) Jn section two hundred and sixty-six of the principal Act (which 
invalidates, in whole or in part, certain floating <harges created within Mix months 
before the commencement of a winding up) for the words u six months ” there 
shall be substituted the words u twelve months 

(2) This section shall not. apply to a charge created more than six mouths before 
the coming into force thereof. 

94. — (1) A statutory declaration under section two hundred and thirty of the 
principal Act by directors of a company proposed to bo wound up voluntarily, 
that they have made a full inquiry into the affairs of the company and have toimcd 
the opinion that it will be able to pay its debts in full within a period not encoding 
twelve months from the commencement of the winding up, (which declaration is 
under that section required for the winding up to be a members’ voluntary winding 
up instead of n creditors’ voluntary winding up within the meaning of that Act) 
shall have no effect for the purposes of that Act unless - 

(a) it is made within the live weeks immediately preceding tig' passing id the 

resolution lor winding up the cumpuny; and 

(b) it embodies a statement of the company’s assets and liabilities ns at the 

latest pruetieuble date before the making of the declination; 
but the meeting of diiectnrs at which the said declaration i" made need not be held, 
as required by subsection (J) of that section, before the date on which the notices 
of the meeting at which the suid resolution is to be* proposed arc sent out, and for 
the reference to the said dale in subseel ion ( 2 ) of that section (whiih requires the 
declaration to lie registered before thal date) there shall be substituted a reference 
to the date of the passing of the resolution. 

( 2 ) Any director of a company making a declaration under the stud section 
two hundred and thirty without having reasonable grounds for Ihe opinion that 
the company will be able to puy its debts in full within the juried spec,died m the 
declaration shall bo liable to imprisonment for u period not exceeding six months 
or to a fine not exceeding five hundred pounds or to both; and if the company is 
wound up in pursuance of a resolution passed w'ithm the period of five weeks after 
the making of the declaration, but itH debts aic not paid or provided lor in full 
within the peiiod stated in the declaration, it shall be presumed until the contrary 
is shown that the director did not have reasonable grounds for his opinion. 

(3) If, in a members’ voluntary winding up, the liquidator is at any time of the 
opinion tluit the company will not lie able to pay its debts in full within the period 
stated in the declaration under the said section two hundred and thirty, he shall 
forthwith summon a meeting of the creditors and shall lay before the meeting a 
statement of tl\e assets and liabilities of the company; and if the liquidator fails 
to oomply with this subsection, he shall be liable to a fine not exceeding fifty 
pounds. 

(4) Where the lost, foregoing subsection applies, sections two hundred and 
forty-four and two hundred and forty-five of the principal Aet (which respectively 
require annual meetings and a final meeting both of the company and of the 
creditors in a creditors’ voluntary winding up) shall apply to the winding up 
instead of sections two hundred and thirty-fivo and two hundred and thirty-six 
of that Act (which in a members’ voluntary winding up require corresponding 
meetings of the company only) : 

Provided that the liquidator shall not be required to summon a meeting of 
creditors under the said section two hundred and fourty-four at the end of the 
first year from the commencement of the winding up, unless the meeting held under 
the last foregoing subsection is held more than three months before the eud of 
that year. 

(5) Nothing in this seotion shall apply in relation to a winding up commenced 
before the coming into force thereof. 
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—(1) The power of the liquidator under tho said sections two hundred and 
thirty-five and two hundred and forty-four to call tho yearly meeting of the 
company or of the creditors as soon as may be convenient after the end of the year 
in question shall be subject to the proviso that , unless the Board of Trado otherwise 
allow, the meeting shall be summoned for n date within three months after tho 
end of that year. 
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(2) Tf the liquidator fails to mimmon a final meeting of the compnny or of the 
creditors as required by the said section two buudrod and thirty-six or tho said 
eeotion two hundred and forty-live, he shall l*e liable to h fine not exceeding lifty 


(3) Tho duty of the liquidator under subsection (7) of bed ion ojie hundred and 
ninety-nine of the principal Act in a compulsory winding up, and under that 
subsection as applied by subsection ( 2 ) of se« tiuu two bundled and forty of that 
Act in a creditors’ voluntary winding lip, on a vacancy occurring in the committee 
of insertion forthwith to summon a meeting of creditors or of contributors to fill 
tho vacancy shall be subject to the proviso that, if the liquidator, having regard to 
the position iu the winding up, is of opinion that it is unnecessary lor tho vacancy 
to bo filled, he may apply to the court and I lie court may make an ordei that tho 
vacancy shull not be filled, or shall not be filled exrcpt in such ciinunstancoH as 
muy be specified iu the order. 

(4) A meeting of the credit on. shall, when* there is no committee of inspection, 
have the same power¬ 
ful in a creditors’ voluntary winding up, under purngiaph fa) of suhseetion ( 1 ) 

of section two hundred and forty-eight of the principal Act; and 

fb) in a winding up subject to the supervision of the court, undpr the proviso 
to subsection ( 1 ) of section two hundred and sixty thereof; 
as a committee of inspection would have to sanction flu* exeieisr by the liquidator 
of the powers given to a liquidator in a winding up by the court by paragraphs (d), 
fe) and ft) of subsection (1) of section one hundred and ninety-one of that. Act 
(which paragraphs relate respectively to the payment of any c Ihmich of creditors in 
full, to tie making of compromises with creditors and to the making of compromise!* 
with contributories and debtors). 

96.—fl) Section one bundled and sixty-four of the principal Act fwhich makes Miscellaneous 
provision as to the judge or judges bv whom the winding-up jurisdiction of the amendments 
High four! is to be exercised) shall cease to have effect, und the provisions of as to prooeed- 
Part 111 of the Bupreme Court of Judicature fConsolidation) Act, 1925 (which ingflinorin 
relates among other things to the distribution of business in tig; High Court) shall connection 
apply accordingly in relation to the jurisdiction to wind up coni panics in England with winding* 
under the principal Act. up. 

(2) Where, in the case of a private rumpuny, default is made in complying with 15 & 16 Geo 6 . 
the provisions required to bo included in its articles in order to constitute it a private c. 67. 
company, the provisions of the principal Ac t which by virtue of subsection (3) of ^ 
section twenty-seven thereof are to apply to the company as if it were not a private 1 * 
company shall include paragraph ( 1 ) of proviso (a) to subsection (I) of section one 

hundred and seventy thereof (which enables u contributory to present a winding- P- 380. 
up petition where the number of members is reduced, in the ease of a private 
oompnny, below two or, in the case of any other company, below sovon). 

(3) In subsection (1) of section two hundred and twenty-one of the principal 
Act (which provides that where the affairs of a company have been completely 
wound up the court shall make an order for its dissolution) after the words “ the 
court ” there shall be inserted the words “ if tbe liquidator makes an application 
in that behalf 

(4) The rights conferred by sections two hundred and sixty-eight and two 
hundred and sixtv-nine of the principal Act on the liquidator of a company being 
wound up in England in relation to executions against the goods or other property 
of the company and attachments of debts duo to the company may be set aside 
by the court in favour of the creditor to such extent und subject to Ruch terms 
ob the court may think fit. 
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97. —(1) On the making of any order staying the proceedings in a winding up, 
a copy of the order must forthwith be forwarded by the company, or otherwise 
aB may be prescribed, to the registrar of companies, who shall make a minute 
thereof in his books relating to the company. 

(2) In subsection (2) of section two hundred and twenty-one of the principal Act 
(which requires an order dissolving a company on completion of a compulsory 
winding up to be reported by the liquidator to the registrar of companies) for the 
words “ The Order shall within fourteen days from the date thereof be reported " 
there shall be substituted ibn words “ A copy of the order shall within fourteen clays 
from thu date thereof bp forwarded ”, 

(3) Section two hundred and twenty-six of the principal Act (which requires a 
company to give notice in the (Jasettc of tbc passing of a resolution for voluntary 
winding up within seven days niter the passing thereof) shall have effect with the 
substitution for the words “seven days ” of the words "fourteen days"; and 
section two hundred and iifty of tlic principal Act (whioh requires notice to the 
registrar of a liquidator’s appointment in u voluntary winding up) shall have 
effect - 

(a) with the substitution for the words " twenty-one days" of the words 

“ fourteen days and 

(b) with the insertion immediately Indore the words “ deliver to the registrar " 

of the w ords “ publish in the (h&W• and ". 

(4) Any person shall be entitled, but only ou paymeut of the prescribed fee, to 
inspect the copies lilt'd under subsection (4) of section one hundred and ninety-live 
of the principal Act by the Board of Trade and the court of the audited accounts 
of a liquidator in a compulsory winding up in England, and accordingly the said 
subjection (4) shall be amended by the substitution for the words “ the inspection 
of any creditor or any person interested " of the words “ the inspection of any 
person on payment ot the prescribed tec." 

(f>) The duty under subsection (G) of the said section one hundred and ninety-live 
to print and circulate copies of the liquidator’s accounts or a summary thereof 
shall be that of the liquidator, instead of the Board of Trade, but compliance with 
that subsection may in any case be dispensed vuth by the Board. 

(0) Section three hundred and fourteen of the principal Act (which relates to the 
inspection of documents kept by the registrar of companies) shall apply to the 
statements by a liquidator required by section two hundred and eighty-four of 
that Act, and so much of the said section two hundred and eighty-four as relates 
to the inspection of statements went thereunder or the receipt of copies or extracts 
thereof shall cease to huve effect. 

(7) Nothing in section two hundred and twelve of the principal Act (which 
presides in u compulsory winding up for the inspection of the company's books 
and papers by creditors and contributories in accordance with an order of the 
court under that section, but not further or otherwise) shall be taken u»> excluding 
or restricting any statutory rights o( a government department or person acting 
under the authority of n government department. 

98. For the purposes of section two hundred and eighty-five of the principal 
Aet (w r hieh relates to the disposal of unclaimed or undistributed assets of a company 
which is being wound up in England) any money held by the company in trust 
in respect of dividends or other sums due to any person as a member of the company 
shall be included in the expression “ money representing unclaimed or undistributed 
assets of the company." 

99. —(1) Where by operation of iaw f land in England vests subject to a rent- 
chorge in the Crown or any other person either— 

(a) on thu dissolution of a company; or 

(b) on a disclaimer under section two hundred and sixty-seven of the principal 

Act; 

that shall not, subject to the next following subsection, impose on the Crown or 
the said other person or its or Uis successors m title any personal liability in respect 
of the rentebargo. 
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(2) This section shall not affect any liability in rrspt ot of sums accruing due 
after the Crown or the said other peisoti, or some pc i son claiming through or under 
the Crown or the said other person, has taken possession oi control ol the land or 
has entered into occupation thereof 

(3) This section shall apply to land vesting and nims arciumg due Ivofort, as 
wtll as after, the coming into fun t th< itof 

(4) In this Btction the expression 1 company ” includes an} bedy corpoiate 

100 .— (1) Where on the dissolution of a company any property vests in the 
Crown as bona vacantia under nation two hundred and ninety six of the principal 
Act, the Crown's title theiito undei that section m\y b< disclaimed bj a notice 
signed by the Treasury Solicitor 

(2) Win to a notice ol disilaimei undei this section is exeeuted as re spats any 
property, that property shall be deemed not to ha\e vutid in the ( iowu under 
the said section two bundled und ninety ^ix on tLc dissolution ol the company, 
and subsections (2) and (b) of section two bundled and sixty sc\cn nl the pnnupal 
Art and the last foregoing section ol tins \ct shall ipph in idalioii to the property 
ftM il it had bun disc laime d unde i subse < turn (lie t that section unrmdmtilv beltm 
tin dissolution 

(1) The n^ht to execute a notm of di i laime i undu Ibis sution may be waived 
by or on he hall ot the ( iowii iitlui expressly oi 1»\ t«kin h possession, oi othti id 
evincing that intention 

(*1) \ notice ol disclaimer nndu this section shall ho of no effect unless it is 
cunited within twelve montliH et the elite on which tin vesting of the pi >p< 1 1y 
a aforesaid c mu to the not lee ol the in lsiirv Solicitor <i j| m application in 
writing is mide tothi lieauiy bolmloi by any (mmsoii mte le sled in the propnly 
n (|uiiiii r lnm In dmde win the i lie will oi will not disc Jnim wilhin a pene d ol tliree 
month alter the leceipt ol the application c i such iuithi i pnie d as nmv he allow« d 
by the (ouit which would hive had jurisdiction to wind up the company if it had 
not bun ditched 

( r >) V t dement in a notice of disilaimei of any pioptitx ui dn thn uetiun 
that the vesting ot the picperty c mi to the netne cl (he lit esiny Selmti i on a 
specified cl etc oi that no suih appjnalion as iifnesaid w is rceernd ly him with 
lespiet to the piojuty befoie \ specified dde ‘•hull until the eontiny i pined 
be Millieic nt evid nee d the. tut Late d 

(b) 4 notiee ol disi lumer unde i Huh seetnn •shill It dclnned to the lepstrii 
of ecmpanies aid ntinned and regi tired h him, aid copies thciuf '•hill le 
pulli'slied ui the (»«-.*f/e and sent lei m\ pel ous whe have given the Tmhhuix 
boluitoi notice that they claim In le mtcie ted in the pioputv 

(7) I Ills seetnn shall apply to property \c steel in the ( rown as aforesaid nt thr 

coming into loicc if tlu^ mclioii and w lit it tin vesting < mu to the notice of the 

Tita uiy he Ik iter moit thin six menths btlore the coming into force theieof 
notice of disclaimer undi i this section nmy (except when in applie Him is made 
to him under subsection (t) t)f this section) Ik executed at any turn within six 
months thueafter 

(5) This section hIi ill apply to property vested in the Duchy of Linuistu oi 1 ho 

Duke of (oriLwdl unde 1 the sud sutieii two bundled and ninctj ix an if tor 

rofeienets to the Crown and to the Liensui} boluitoi the if were respeetivelv 
substituted rtfeirncts to the Duchy olLineasta and to the Selintoi to the J)uehy 
of Lancaster or 1e> the Duke, of t ornwall and to the Solicitor to fht’Dueli} of 
( oinwail, as the e asc m iv be 

(9) This icrtion shad apply to piopeity in Scotland as if for ipforemtH to the 
Tioasury bolu.itoi there weic substituted rtfortnii s to the Kings and Lord 
Tuasurers Kerne mbianeer, and as if seeturn two hundred and sixty seven of tho 
pime ipal Act applied in the case of a winding up in bent land with the substitution, 
however, ioi rctueuees to property of a leasehold intuit, to an under lessen, and 
to a mortgagee by d< mise or a t hargee by way of legal mortgage, of referoue^M 
respective ly to projierfy lit Jd under a le ase, V) a sub least e, and to the oreditor in ft 
security constitutid by tho assignat ion of a le we re corded unde i the Registration 
of Leases (Seotland) 4c t, lb57 
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101. - (1) In any case in which a company's business ib earned on in such a 
manner as to make the directors liable under section two hundred and seventy 
five of the pnnupal Act (which relates to the responsibility of directors for 
ffaudulc nt trading) any othc r person who is knowingly a paily to the currying on 
of the buemiHH m that mamu r shall lie similarly liable, both civilly under sub 
section (1) and rnminalJy under subset turn (1) of IliAt section, and accoidmgly 
that section shall have effe <t with the substitution— 

(a) in subsection (1) thereof lor the words any of the directors whether past 

or present, ol the compare ol the words any jrernonB , 

(b) in subsec tion [2) the re of lor the word due (tor 1 wht ro it first oc curs of the 

word “ person , for the words the diuetor, company oi ptison 1 of the 
words “the pe ih< n liable or airv comp my cr porsun acting ouhiB behalf 
aid for the word director where it Just occurs of the words jrerson 
liable ” ai d 

(c) in subsection (1) the ic of ior tht words director of the company ol the 

word pcisim” 

(2) A pc ison < onvic ted unde r subscetron (1) of the bard section two hundred md 
seventy five shill be liable to impnsoiunent for a term not exceeding two yeais 
or to a fine not t vending five hundred pounds or to both (instc id of being lubb 
only to imprisonment foi a tt im not t uudmg ouc yen) 

(l) Subw e tion (I) of c etion two bundle d and m vi nty four of the princip il Vet 
(which penalises the jKisens ic sponsible where pi ope i b Hike ol neceunt wue net 
kept by v company thieughnut the two yens immediately pie ceding the com 
meneement oi its winding up) shall hue effect and be deemed alw to Ivn had 
effect as if after the words the period of two years immediateK pneeding thp 
e ermine tic e me nt cf the winding up there were inserted the woiels i the peried 
between the incoipouttiern el the eompum and the commeneeuunt oi the winding 
up, whi(hi\er is the shorter ’ and as if, in the phrase units-, he shows that he 
aeted honebtly or that in the eiicumstanei s m whieh the business erf the re mpany 
wascairudonthi default wase \<usable tortlie wend en "then well Mibstitutcd 
tht woid and ’ 

(4) bo mmh of sietion two huidnd md snentx se\en ol the pnmipil Act 
(which deals with the prosecution of office rs and members of a eernj my or ofle mis 
discovered on a winding up) as 

(a) relates to prosecutions by the hqudiloi (except as respects prosr cut Jims 

instituted or oide red by the couit to he instituted btfoie the coming into 
firm of this sc e turn) ei 

(b) rtqum the Directoi ol Pul lie Prost< uti< ns en the Lord Vdvoe do, be lore 

instituting n prow nit ion te ioim the opinion that the pie m dings t ught 
to Ire e undue ted by him, ox 

(e) requires tin Dncctoi, if he ioims Lhe opinion that thi cum is not ore m 
whieh pioeecdmgs ought to tc taken by him, to mloim the licjiiidatoi 
shall cease to haw effeot. 

( r >) Any person who gives or lgrees e i effus to giu to any member oi cieditor 
of a compmy any valuable eon side iutiou with ^ view ter se curing his own appoint 
me nl or ncminatum, 11 to secunng oi pie venting the appomtmcnl or ne mutation 
oi c< me pcison other than himsell, as the e rmpiiny s liquiditor shall Ire liable to a 
fine rut i u ceding one hundud pounds 

PA M U 

OfTLNC *S AM) LftUAl PKOCFItDINrs 

102. (1) If on an apphoation mode — 

(a) in England, to a judge ci the High Icurt in chambers by the Director of 

Public Proseeutioiib. the Jioaid of Trade or a chief officei of police or 

(b) m beotland, to one of the Lends Commissioners of Justiciary by the Lord 

Advocate, 

there is shown to bo reasonable cause to believe that any person his, while an 
offioer of a company, committed au offence in connection with the management 
of the company s affairs and that evidence of the commission ol tht offence is to be 
found in any books or papers of or under the control of the company, an older 
may be modi - 
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(i) authorising any person namrd therein to inspect the Hired books or papers 
or any of them for the purpose of investigating md ubtaining evidence of the 
offence, or 

(n) requiring th*‘ aeerttaiy of the company or such other ofticeu thereof 
as may be named m the ordc i to pi< duir thi Miid books 01 papets cu any of 
them to a ptisan named m the oidt r at a plaee so name d 

(2) The foregoing snbscttion shall apply also in relation to anj br»oks oi papeiH 
of a person tarrying on th»‘ busnu sh of bunking so fai us tlv) relate to the company’s 
affairs, as it applies to any books or papeis ot or under the control of the company, 
except tbit no such ordei is is it hired t»in paragraph (n) Ih root shill be made 
by vntiu ot this sufwctmn 

(3) The decision of i judge ol th High emit oi ot any ot the Lends ( onumsxjoiu is 
of Justiciary on an application unde r this h< turn -h ill not bo apjx alablc 

(4) In this section tho expression * chief officer ol nollei ’ has (subject to tlio 
provisions of the Police Act, 1446, and th Police (Scotland) V<t, 1410) the same 
meaning as in the Poliee Peuision> Ae t f 1421 

103. ( 1 ) In my proceedings on indictment igimst a bud\ coipoiatc ior an 
offence against th jnrn ujml Act oi the \ct the indictment may be scived by 

(a) delivery of a copy with notice to appe ti att uhed th icto at the iigisteied 

offiec oi, if there is no regime icd ofhee, it thi pnneijml plate ol business 
of th br dv c orpoiutc md 

(b) d'livnv in Scotluid of a copy of the indulmcnt with notion to appear 

ittieh d thereto to the Mtretaiy oi un> dncctor ot to any prison in 
ehnge ot any jmueipal jilaec of biMiit s of th h dvcoijuuate 

White a ngistcrcd letter containing u copy of th mdutmeni his been sent by 
post to tin icgidercd edlno or pnneipil pJiec of biwmeii cf tie be dy coipoiatc, 
un uckne pledge me nt ol cirtilieatc of th' df Inc iv of the lettc r issued by the Post- 
made r Genual in pursuance of icgubitioi uiidci th Post Ollicc \ct, 1408, shall 
be sutbcicnt mile nee of the d*h\ti> oi the lettu at lh<- registered ofhee or place 
of buxine s on till diy petifudm lull cckiumled emenl oi ecrtificali 

(2) In any Mich pioceeduigs re aforesaid the be dy corporate may Appear, and 
any pie i or notice on behalf oi the be d^ nun lx 1< ude red or given- 

fa) in fh< High teurt of Jiistnmn 1^ counsel oi by a nprtstitatiu of the 
bedv coipoiatc nul 

(b) in the she 7 iff (emit by conn cl, ot bv a soheitoi or by a representative of the 
bod\ corporate 

(. 1 ) Where it the lu I did m m\ such proceeding is iloresiud the bodv uu point© 
does not appeal oi IcikIcj unv ph i in uuoidaiui with the pro\]sions of tlu last 
foie going mi bsce turn il hill tie rheme el to ln\e tcndeiul u pica of not guilty 

(t) Where at the ec md diet in m> ueli juo ending as ifonsaid tile' bod> 
corpoi.ite doe- not app n m mionhme with tin piovi-nn of ub eelion ( 2 ) ot 
this sention, the (e uit shall, cm flu motion if the pioreeutni, if it i< sitishfd that 
the piovisions of suii c 111 >n (I) ol lln^ section luixe been complied with, protend 
to hear and (impost of tlu < i < m the licence of the bed) roijmmtc 

(o) While inaiij ueli proeec clings hk ifoie s i id a body e oiporntc i sentcmidto 
a fine, fill line run\ lx recovered in like mainm in all respects a if « <oj»v of the 
Hcntcnee «t itlJu d bv tlu < le rk eif the mint were an i\trut time oof the ( ourt of 
hossion for tlu put incut of the aniomit ot the fine In the body corpoiule to the 
King’t -md T end 'lnasurei s Itcmombi me or 

(C) Notwithstanding anything contained in sections twent) tight or twenty 
nin e < f the luminal Procedure (beotlmd) Act, l*sh7, it shall not be necessary fora 
plea Uiideud b> eemnsel oi bv a solicitor in ueeoidiwt with the provisions of 
Bubmetion ( 2 ) of tins ree fion to I*e signed 

( 7 ) Jf on tht application of the piixuidtoi fisi al, a whmfFis satisfied that there is 
reasonable ground foi Mispcctmg that an oflunn aguinst the puncipal Act or tins 
Act has been oris being commit ted by a bod) lorpoiatc, the she riff shall have the 
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like power to grant warrant for the citation of witness and the production of 
documents ami articles as he would have if a petition charging an individual with 
the commission of the offewo weie presented to him 

(8) In this section, the expression “ representative ” in relation to a body 
corporate against which such proceedings as aforesaid are biought means an 
ofhtcr or mu van 1 of the body corporate duly appointed by it for the purpose of 
those proceedings buch appourtmenl need not he under the seal of the body 
corporate, and a statement in wilting purporting to be signed by the managing 
dire c tor of, or by my pc rson having or Ik ing one of the poisons having the manage¬ 
ment oi the affairs of, the body coipoiate to the effect that the person nAmed ill 
the sfateme nt has be< n appointed tlu re present atm of the body corporate for the 
purpose of the said proceedings shall he admissible without furtbu proof as c viduice 
that the person hfti been appointed. 

(*i) This section Kirill t \ti nd to Sc oil me] cml\ 

Extension of 104* (1) Pioetedingp under the Summary Jurisdiction Vets m lisped ol any 
time limit otfunce against the principal Act or this Act may, notwithstanding anything to the 
for summary contrary in the Summary Jmisdution \eU, be taken by the Jhiector of Publn 
proceedings. Prose nitrons oi by the Bowel of Tjadc nt am nun within twc|\e months fiom the 
date on wlueh evjdc nee ‘Miftim nt in the opinion of thi Dili (tor oi the Louid, as the 
cast mat be, to justify the piou'dings comes to Ju oi then knowledge 

Piovided that proceedings shall not be so liken more than time yum uftei the 
commission of the ofluue 

(2) 1 oi the pmpo a of tile foregoing nil see lion, a urtilie iti of tin Jhieetorof 
Public PioseeutJUi ni llit Joud of 1 rnclc as to the (bite on wlueh nth t\idone< 
asufoitsaid cuiin ti In*- c i thin knrwlidgt shill le eoielusiu evidence then of 

(3) hi the (ipplient ion of tin section to Scot land am itftunu to the JJmetor 
of Public PioKcutionsand tin lust rtleruiec to the Jlonid r>t Tiarle shall U emitted, 
and foi any ufiruec to evidence sufluiuil to justifv piecet ding lime shall he 
substituted a icJuuicc ti cudme sufhuuit 1o justify a ie port to the 1 old Advocate 
with a view to c< micliratiou of the question oi pioeitdin^s 

(4) Lnnhtinite eflinu ee mnutted lefe le Ihc ernniif into fine cf this settle in 
this sietioi shill not ti]>|ily if the tmu allowed foi Inking pic fadings mdci the 
tmd Ad* upailticni this stein n had aiieadv cxpmd befon this section tame into 
ioiei 

Amendnitntr 105.- (1) In the pievMin of tin pnmijal \<t specified m the first ce lumn of 
as to persons the fifth Schedule lo this Ait tor tlu woiel-i re putiveJv mentioned m relation 
linblofoi thuete in the sc<ud eeluinn ef tint Schedule time hall It ml dihited tlu e\ 

eoitam piession ivuy olhiu oi tlu rrmpinv who is lr default (whnh < vpiession by 

offences siition three hiindied aid ri\1 > live el the pnnupil Ait ^ dilined te mini any 

m dinetor, managei, feretory or otlur ofhcei ol thi eompam, who knowugly and 

p 458, wrllully nutnonses n 11 ninth the default icfusal oi eontiavintion mentioned m 

thi enuelmuit in which tlu i\piession is used) 

(2) In ad alien 1*1) ei eetien rne 1 m dud urd thirtan el the jrmupal Act 
(which pci all c duutois ter dtiaults in illation to the statutorv meeting oi the 
statute i) n port) fe i tlu voids ‘ every eliratoi of the eimpimy who js guilty of or 
who kicwmgh aid willullv uuthuiM e; pemills tin cicidull time shall fe 
substituted the wcich every dnaloi of the eompHiiv who is knowingly mid 
wilfully guilty el the delault u, in the ease of default !y the eempany, evuy uffiea 
of the* eompany who is in di fault ’ 

(3) In subsecticn (3) of section e 11 limidraJ and forty im of thi principal Aet 
(which, for default m gnng tie required pftitn ulus as to dncetois m trade eata 
logins, ite, penalises evuy director ot the company and, in the uue ol a dmetoi 
being a eorpointion, also any cflieu ef the corporation knowingly a party to the 
di fault)- 

(a) lor tin words evuy elinctm el tlu ei mpany " then shall It substituted 

the wojcIr every effieci of tbe eompany who ism default ”, aid 

(b) for the words frem and in the east of a director ” to “ liable to a like 

penalty " theie shall be substituted the words ‘and foi the purposes oi 
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this subsoction, where a corporation is an officer of the company* any 
officer of the corporation shall bo demnod to be an officer of the company 11 ; 
and at tho end of paragraph (a) of subsection (4) of that section (which defines the 
expression “ director " to include persons in accordance with whose directions or 
instructions the directors are accustomed to act) there shall be added the words 

and the expression 4 officer * shall be construed ac 'ordingly M . 

(4) The following provisions of the principal Act, that is to suy - 

(a) subsection (3) of section forty (which penalises allotments of shares or 

debentures without registration of a statement in lieu of prospectus); 

(b) subsection ( 2 ) of section two hundred and eighty (which penalises default 

in stating, in invoices etc., that the company is Iwitig wound up); 

(c) subsection ( 2 ) of section three hundred and eight (which penalises defUult 

in stating, in invoices etc., that a receiver or manager has been 
appointed); 

(d) section throe hundred and fifty-one (which penalises default in complying 

with the provisions of tho priucipul Act regulating foreign companies 
carrying on business in Groat Britain); 

shall not penalise an oflicer, liquidator, receiver, manager nr agent rxcnpt for a 
contravention or default which he knowingly and wilfully authorised or permitted. 

100. So much of subsection (1) of section fifty-six of the principal Act (which 
relatcN to confirmation by the court of a reduction of share capital) as requires 
proceedings thereunder to be by petition .shall ccnsc to have effect. 

PART V[T. 

Com van iks Not JlKaisTiiUKii nNimi Piiincii'ai. Act 
Companies incorporated in (treat Britain 

107.-—(1) Part VIIJ of the principal Act (which ivlnt.es to companies formed or 
registered under the former Acts therein mentioned), and section three hundred 
and thirty-three of the principal Act (which relates to compHiiies not formed 
under that Act hut registering thereunder), .shall apply for the purpose of the 
application of the provisions of this Act to suih companies as aforesaid as they 
apply for the purpose of the application thereto of the provisions of tho principal 
Act. 

Provided that subsection (6) of the said section throe hundred and thirty-threo 
(which saves any existing power to alter the constitution of a company registering 
under Part IX of the principal Act) shall not restrict the operation of subsection (3) 
of section nine of this Act. 

(2) III Ncction three hundred and tliirty-foui of 1 he pi incipal Act (which empowers 
a uompauv registering under Part IX thereof to substitute a memorandum and 
articles for its deed of settlement) foT the reference to the provisions of that Act 
with res]s>ct to confirmation by the court and registration of an alteration of tho 
objects of the company there shnll lie substituted a reference to section seventy-six 
of this Act, and for the reference to registration of tho alteration being certified 
by the registrar there shall be substituted a reference to delivery to the registrar 
of a printed copy of the substituted memorandum and articles or the date when 
the alteration is no longer liable to ho cancelled by order of I ho court, whichever 
last occurs. 

(3) The section of this Act relating to the making of a winding up order on the 
ground that it is just and equitable, notwithstanding the existence of an alternative 
remedy, shall apply in relation to the winding tip of an unregistered company 
under Part X of the principal Act as well as to windings up under Part V thereof. 

108-—(1) The provisions of the principal Act and this Act specified iu the second 
column of the Sixth Schedule to this Act (which reflectively relate to the matters 
referred to in the first column of that Schedule) shall apply to all bodies corporate 
incorporated in and having a principal place of business in Great Britain, other 
than those mentioned in the next following subsection, as if they wore companies 
registered under the principal Act, but subject to any limitations mentioned in 
relation to those provisions respectively in the third column of that Schedule and 
to any prescribed adaptations or modifications. 

P. 
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(2) Tht said provisions shall not apply by virtue of this section to any ol the 
following, that is to say- 

fa) any body uicorpouitul by or legistcied under any public general Act of 
Parham ait, and 

(b) any b<dy not formed foi the purpose of carrying on a business which has 
for its object llu qc quisitioa of gam by the body or by the individual 
members thereof, and 

(e) ji.\ body for the time Ik mg exempted b\ dirw lion of the Board of Trade. 

(3) Uu -laid prut mow shall apply dso in like manner in itlalion to any un- 
incorporated body of per ons entitled by virtue of Icttcis patent to any of the 
privileges conferred by the (h literal (ompuucs Act, 18.17, and not registered 
unde i any othc i public gi nc r il Vc t of Parlianu cit, but subject to the like ext eptions 
os ait provided fot ui the cast of ImmIuh corporate by paragraphs (b) and (c) of the 
last foregoing subse (tion 

(4) Thus section shall not repeal or invoke in whole or m pait an> enactment, 
royal tharla or other mstruimn! constituting oi regulating my hodv m relation 
to which the said pm visions ate ipplied 1\ viituc of this section or re shirt the 
power of Ills Majesty to grant i ciiirtu in lieu of or supplemental) to lny such 
diaitci us afoie aid, but, in relation to any such both, tin operation ol any such 
emai tine nt, (barter or mstinnie ut shall be susjKudccl in so tui a 1 - it is inconsistent 
with any of the said provisions as llu \ apply for the turn bang to that body 

109. (1) "IIn pown ot 1 1 il rcgi'itiai of companies under the junvisei to sub 
seolion (l) ol sation time hundred and louitceu ot the principal Vet te dunt 
that doeuminlH iilitniL, to idiss lived onipanv mi> be removed te the Public 
litcoid Office shall e \te nil to doeuments nluting to comp i me s dis oJ\c tl win lha 
undo that Act oi otlimvm hang computus within the me mm/ of tint \cl or 
companies }>ioviMoimlly oi eomphtelv legihteied nndei the \<t 7 und S Victoria 
chapter one bundled nulten 

(2) The provisions of llus Act ns to the mspe tl m e>f r >pie s ol doeuments filed 
mdoi section one huudnd md ninety live oi two hundred uid eighty tour ot the 
punupal Act shall upply to dMiirnuits liJ< d under uiy e me spending nine true lit 
repealed by t In principal \et oi by the ( onipar&us (( oiiHolirl it inn) Vet l%b 

(tnn/Htn ec JmoiponiUd Out id< tirmt Hntmn 

no. (i) i or a piospcctiis to comply with Pail \J1 ol llie pun ipal Vet (ivhuh 
relates lo jun^pc < fuse s ot compaiuc<i ineorporuted ii to be mroipoiatcd outside 
Gnat 111 if am) il shill not he naessniv lot il 1 > M ite the* objects ot llu company 
a« rajuned b\ Mibsalion (I) of nation thrte bundled and titty live ol that Act, 
but a piospe i tus sh ill not be de < me el toe omplv w ith tlu a ud Part All — 

(a) if, when it imludes i stutcmuit purporting to In made by an export, he has 

not give n oi h ih before dcliven v ot a e opv of the prospee tus fm legislation 
withdrawn Ins wntten consent to the issue of tht pros picture with the 
statement included in the foim aid context m whuh it is included or 
then does not appear m tlu pios|H<tus a statement that he has given 
and has not wit lid i in n his const ill hs jloiesaid, or 

(b) if it dews not have the ofTut, where an application is made in pursu&noe 

tht rcsol, of rendering oil pa sons c oncer md hound by all the provisions 
(other thin penal provisions) of the sections of this Act i elating to allot¬ 
ment so fm us applicable, 

and any refeinieo in satum tine* bundled and liflv four or time hundred and 
fifty -five of thi principal Ac t to any pioviHion of that Ac t which is amended by this 
Act shall be construed as a left iem< to that provision as so amended. 

(2) Whore, h) Mention throe hunditd i id fifty four of the principal Art, a ropy 
of a piospa tun is inquired to bo dilivatd to the registiai of companies before the 
prosjxetus in iMHutd, emulated oi distributed m Great Britain, tho said require¬ 
ment shall not Ik dimmed to be tomphed with unless thoie is endorsed ou or attarhed 
to tlu copy so delivered — 

(a) any consent required by the foregoing subsection to the issue of the 
prospectus, 



Companies Act, 1947. 


Act of 1947. 707 


(b) a copy of any contract required by the said seotion three hundred and fifty 

five and paragraph 13 of Part I of the Fourth Hohedule to the principal 
Aot to lie stated in the prospectus or, in the < one ot a contract not ledueed 
into writing, a memorandum giving lull particulars thereof, and 

(c) where the persons making any report required by the said seotion three 

hundred and fitly five and Pari II of the aid Fourth Schedule to be set 
out m the prospectus have made in the upmt or have without giving 
1 he reasons indicated in the report any such Bdujstracnts as are mi ntioned 
m the provisions of this Act relating to such reports, a written statement 
signed by those persons setting out the adjustments apd giving the 
reasons therefor 


(3) The right under subsection (l) of section throe hundred and fourteen of the 
principal Aot ot mspeiting, m of rtqunmg topics or extracts of, documents kept 
by the registrar ol companies, shall in rtlution to documents registered by virtue 
of paragraph (bj of the 1 cat foil going subsection be ext msablo only— 

(a) during the fourteen days beginning with the riute of the piospictus, or 

(b) with the poimiHSion of the Board ot liadi 

(4) While any such contract as is mentioned hi the Haul paragi lph (b) is wholly 
or partly m a foreign linguagt, the u lemur in that paragraph to a ropy of the 
conirart shall be tak< n as a n Kit n< e to a mm of a translation Lhticol in hnghAh 
or a copy embodying a translation in Fngbsh of the pails m a toioign language, 
as the case may be, being a ti nidation intifud in tin pitsiiibid maimer to lie a 
oorrn t translation 

(5) The so turn of this \it isduding neetion thirty fa\< of tin principal Act 
and iihiYiiig ih< 1 onrth Stludulr then to in thi east of if rtain pniRpeitusis shall 
exkiul topi iispe it uses tow huh ntion thru hundiul awHifty tout ol tliepimcipal 
Act applies with 11n sub libitum foi lchniuts to miction thirty Int ol tlut A<t 
of icit it in 14 to set turn line ( hundred diul lift v hvi ot that A<t 


(b) 'Notwithstanding the piovision of subsection (2) of tin said motion tluce 
hundncl mid fifty foui raeluding tlir operation of that action m relation to a 
nio8])i i tus iut issued j.i neiall\ the followup piovisions shall apply in relation to 
sue h i prospi (tus nanu l\ - 

(a) sub paragraphs n) uid (n) of paragraph (i) ol subsectini /J) thcrcol (which 

rchtc to lt^istiaLion ol thi piospultis) vnd 

(b) suh^cit)on (7) thereof (uln li f vkads lh< lnbility under section thirty smn 

of the punupul A< t i ii mishtatcim nts in t pinsputu j, aud 

(c) this section in so fai is it rilitts to slatimmtH hyexjxrtsoi to the, allotment 

ol shuics or dt hi ntuie s to he di nit in on i st u k i \<hangi 

(7) In this hiitum the i vpiissions prosjxi tus ’, slum s and " dobentuiis 
have the same meanings us in tlu said steiioii tlut < hundn d and fifty foui, and am 
doiumtnt dwintd to be u pionputus issued l)\ th< company for tlu puiposes of 
that taction shall be. deemed to be so fui the purposes of this «ution al o, ind 
refeicneOH in this section to an expirt and to u stutiment being indudeil in i 
prospectus shall be eoiistiiied as tlu> art to be lonstruid wluro used m the fore 
going provibiOiiB of this Ad in nlation to a company me upon ted uider the 
principal Act 


111. Section tlutc bundled and foity hvp of the puneipnl Vd (which confers on 
companies incorporated m a British possession powei to hold lands m the United 
Kingdom) shall apply also to all companies ini or pointed outside the United 
Kingdom elsewhere than in a British possession, b< ing com pans s to which Part XI 
of the principal Act apphes 

112. —(1) The requirements of subsection (1) of Hid ion three hundred and 
forty-seven of the principal Act (which requires a foiemu company tarring on 
business m Great Butnin to deliver a balance sheet to the ngiHtiar of companies 
every year) as to the form and contents of tlu balance she t and as to tho documents 
to bo included thertm shall have effect is if the reference to the provisions of that 
Act included the provisions of this Act, subject, however, to any proscribed 
exceptions, and that section shall subject as aforesaid apply in ldation to a profit 
and loss accouut and, in the case of a holding company, to group accounts as it 
apphes m relation to a balance sheet 

45(2) 
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(2) A company registered under the law relating to companies for the time being 
in force in Northern Ireland and having provisions in its constitution which would* 
if it had been registered in Great Britain* entitle it to rank as a private company 
shall not be required by the said section three hundred and forty-seven to make 
out accounts qt deliver a copy thereof to the registrar for registration if in lieu 
thereof there is delivered a certificate signed by a direotor and by the secretary of 
the company that, had section fifty-four of, and the Third Schedule to, this Act 
extended to Northern Ireland, it would at the date of the certificate have been an 
exempt private company. 

(3) Section three hundred and sixty-two of the principal Act (which penalises 
false statements) shall apply in relation to this section as it applies in relation to the 
said section three hundred and forty-seven. 

118.—(1) Any reference in the following provisions of the principal Act (which 
relate to the list of directors to lie delivered to the registrar of companies by a 
company incorporated outside but carrying on business in Great Britain), that is 
to say:— 

(a) paragraph (b) of subsection (1) of section three hundred and forty-four; and 

(b) paragraph (2) of suction three hundred and forty-Bix; 

to a company^ directors shall include a reference to the company’s secretary, and 
for tho purpose of this provision the expression “Berretary” shall include ony 
person occupying the position of secretary by whatever name called. 

(2) In paragraph (b) of subsection (1) of the said section three hundred and 
forty-four, the reference to such particulars ns nro by the principal Act required 
to be contained with respect to directors in the register of directors of a company 
shall be taken as including- 

(a) in relation to name and nationality, the particulars, but only the particulars, 
required by that Act, as amended by this Act; 

(h) in relation to directorships, as including the particulars, but only the par¬ 
ticulars required by that Act aB originally enacted; 
and as not including particulars of date ol birth as required by this Act. 

114. Paragiuphs (3) and (4) of section three hundred and forty-eight of the 
principal Act (which require publication of the name of companies incorporated 
outside but carrying on business in Great Britain) shall have effect as if they had 
been enacted with the words “notices and other official publications ” for the 
words “notices, advertisements and other official publications 

PART VIII. 

Amendments etc. of Acts other than Principal Act. 

115. —(I) Subsection (1) of section thirty-three of the Bankruptcy Act, 1914, 
and subsection (J) oi section one hundred und eighteen of the Bankruptcy (Scotland) 
Act, 1913, shall have effect subject to the like amendments as are by subsections 
(1) to (6) of the section of this Act relating to preferential payments in a winding up 
made in relation to the winding up of a company other than a company within tho 
stannaries, but with the substitution for references to the company and to the 
winding up order or resolution of references to the bankrupt and to the receiving 
order or, in the caw of a person dying insolvent, to the deceased and to his death, 
and also with the omission of bo much of subsection (5) of the said section of this 
Act as relates to subsection (3) of section two hundred and sixty-four of the 
principal Act. 

(2) The rights conferred by sections forty and forty-one of the Bankruptcy Act, 
1914, on the official receiver or trustee iu bankruptcy in relation to executions 
against the goods or other property of the debtor and attachments of debts due to 
the debtor may be set aside by the court in favour of the creditor to such extent 
and subject to such terms as the court may think fit. 

(3) In subsection (1) of section forty-four of the Bankruptcy Act, 1914 (which 
relates to fraudulent preferences), for the reference to three months there shall be 
substituted a reference to six months, and in tho Act of the Parliament of Scotland, 
1096, c. 5 (which relates to similar matters), for any reference to sixty dayB there 
shall be substituted a reference to six months, 



Companies Act, 1947. 


Act of 1947 


709 


(4) The provisions of this Aot relating to a fraudulent preference of a surety or 
guarantor shall apply also in relation to the Bankruptcy Act, 1914 (with the 
necessary modification of any reference to a company), as if a reference to the said 
section forty-four of that Act were substituted in those provisions for the reference 
to section two hundred and sixty-five of the principal Act. 

(5) The provisions of this Act relating to the liability in respect of a reutcharge 
on land disclaimed under section two hundred and sixty-seven of the principal Aot 
shall apply also in relation to land disclaimed under section fifty-four of the 
Bankruptcy Act, 1914. 

(6) Subsection (1) of this section shall not apply where the date of the receiving 
order (or, in relation to the estate of a person dying insolvent, the date of his death) 
occurred before the coming into force of this section and subsection (3) of this 
Bection shall not apply in relation to anything made or done before the coming 
into force thereof. 

(7) In the application of this section to Scotland, references to the receiving 
order shall be oonstrued as references to the award of sequestration. 

116. —(1) The power conferred by section fourteen of the Registration of Business 
Karnes Act, 1916, on the registrar under that Act to refuse registration of a business 
name Bhall (without prejudice to the specific provisions of that section) extend to 
any name which is in his opinion undesirable. 

(2) Whore registration of a business name is refused under the said section 
fourteen, any person carrying on business under that name in such circumstances 
as to require registration under that Art shall be liable under section seven thereof 
to the same penalties as if ho had without reasonable excuse mode default in 
furnishing a statement of particulars with respect to that name. 

(3) So much of any provision of the Registration of Business Names Aot, 1916, 
as requires a person’s nationality of origin to he stated shall cease to have effeot. 

(4) fcio much of section twenty-two of the Begwtration of Business Names Act, 
1916, as provides that references in that Act to a former Christian name or surname 
or to a change of name shall have any special meaning in the case of natural born 
British subjects Bhall cease to have effect, and— 

(a) references in that Act to a former ohristiau name or surname shall not, in 

the case of any person, ineludo a formor Christian name or surname where 
that name or surname has been changed or disused before the peraon 
tearing the name had attained the age of eighteen years or has been 
changed or disused for a period of not leas than twenty years; and 

(b) an individual or firm shall not require to be registered under that Aot by 

reason only of a change of his name, or of the name of a member of the 
firm, if the change haB taken place before the person who has changed 
his name has attained tho age of eighteen years or if not loss than twenty 
years have elapsed since it took place. 

(6) Where by virtue of the last foregoing subsection an individual or firm 
registered under the Registration of Business Names Act, 11)16, no longer requires 
to be so registered— 

(a) the registrar, if so requested by the individual or firm, shall remove him or it 

from the register; and 

(b) section eleven of that Act shall no longer require the individual or firm to 

keep exhibited the certificate of registration or a copy thereof; 
and where, in any other cose, the particulars registered under that Act in respect 
of any individual or firm include a former name or surname which by virtue of the 
last foregoing subsection no longer requires to be included among those particulars, 
the registrar, if so requested by tho individual or firm, shall amend the particulars 
by leaving out that name or surname. 

117 . —(1) In the Schedule to the Prevention of Fraud (Investments) Aot, 1939 
(which relates to the constitution of an authorised unit trust scheme for the purposes 
of that Act)— 

(a) in paragraph 1 for the reference to the sale price of units there shall be 
substituted a reference to the manager’s prices for units on a sale and a 
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purchase respectively; and at tho end of that paragraph there shall be 
inserted the words 14 and for entitling the holder of any units to require 
the manager to purchase them at a price calculated accordingly and 

will be vested in the trustee before unit certificates are issued) after tLe 
words 44 will be vested in him ” there shall bo inserted the words 44 or, 
subject to any prescribed conditions, in a nominee for him approved by 
the Boaid of Trade and 

(<■) after paragraph 2 there shall be inserted tho following paragraph— 

“ 2a. For prohibiting or restricting the issue by or on behalf of the 
manager of advertisements, circulars or other documents containing any 
statement with respect to the sale price of units, or the payments or other 
beuoiith received or likely to bo received by holders of units, or containing 
any invitation to buy units, unless the document in question also contains 
a statement of the yield from the units.” 

(2) The terms of any trust created before the coming into force of this section 
in pursuance of a unit trust scheme may, notwithstanding anything in any deed, 
he varied or supplemented by a deed made between the trustee and the manager 
under the scheme, and containing such provisions as may be certified by the Board 
of Trade to be consequential on the passing of the foregoing subsection. 

(3) The Beared of Trade may appoint ono or more competent inspectors to 
investigate und report on the administration of any unit trust Mhemc within tho 
meaning of the said Act, if it appears to the Board- 

fa) that it is in the interests of unit holders so to do; And 

(b) that the matter is one of public concern; 
and subsections (3) to (6) of section one bundled and thirl}-Jive of tho principal 
Act and subsection (4) of the section of this Act relating to the inspection of a 
company’s affairs on the application of its membeis shall apply in relation to an 
inspector appointed undci this section as they uppl> m relation to an inspector 
appointed under the said section one hundred and Unity dive, but with the substitu¬ 
tion for references to the company and its affans of refeicures to the manager under 
the scheme and to the administration of the scherno. 

(4) The expenses of any investigation under the last foregoing subsection shall 
be defrayed by the Board ol Trade out of moneys provided by Parliament. 

Consequential 118.—(1) Notvitbstanding the extension by this Act of section three hundred 
amendments, and fifty-f<>ur of the principal Aet to prospect uNes not issued generally, any reference 
in section two nr section thirteen of the Prevention of Fraud (Investments) Act, 
1939, to a prospectus to which tho said section three hundred and fifty-four applies 
shall he constmed as not including su< h a prospectus; but any reference in the said 
sections two and thirteen— 

(a) to a prospectus to which section thirty-five of the principal Act applies shall 

include a reference to a prospectus to which that section would apply 
if not excluded by section sixty-iour of this Act; 

(b) to a prosfM’ctus complying with the said section tlarty-five shall be coustrued 

as a reference to its complying with that Bection as amended by this Aot 
or not being required to comply therewith because excluded by section 
sixty-four of this Act; 

(e) to & prospectus complying with Part XII of the principal Act shall be 
construed as a reference to its complying therewith as so amended; 

(d) to a document containing the matters which would bo required by the said 
section three hundred and fifty-four shall bo construed as a reference to 
its containing the matters, and being issued with the consents, which would 
bo required by that section as so amended. 

(2) Any reference in the said section thirteen of the Prevention of Fraud 
(Investments) Art, 1939, to a subsidiary company shall be construed in accordance 
with the definition contained in this Act, but, subject to the foregoing provision 
of this subsection, nothing in this Act shall affect any reference to a subsidiary 
company contained in any Act other than the principal Aot and this Act. 

(3) The Assurance Companies Acts, 1909 to 1946, shall have effect as if 
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(a) in subsection (4) of seotion two of the Assurance Companies (Winding up) 22 & 23 Goo. 8 
Act, 1933, as substituted by the Assurance Companies (Winding Up) o. 9. 

Act, 1935, the reference to subsections (3), (4) and (5) of section one 254 26 Geo 6 
hundred and thirty-five of the principal Act included the provisions ^ 
of this Act amending those subsections and also subsections (4), (5) and 
( 6 ) of the section of this Act relating to the inspection of a company's 
affairs on the application of its members, and the reference in sub¬ 
section (4) of the said section two to «n officer or agent of the company 
wore to be construed accordingly; and 

(h) the powers conferred on the Hoard of Trade and the Industrial Assurance 
Commissioner respective!) by virtue of subsection (3) of section seven 
of the Assurance Companies Act, 1940, to make regulations providing 9 k 10 Geo. 6 . 
for the modification, in consequence of the passing of that Act. of the c. 28. 
forms set out in the Schedule* to the Assurance Companies Art, 1909, 9 Edw. 7 
extended to the modification, having repaid to the provisions of the Ct 49 , 

First Schedule to this Act, of any form set out in the Schedules to 
either of those Ac ta. 


PART JX. 

General 

119. -(1) Any register, index, minule book or hook of account required by the 
pnneipal Act or this Art to l>e kept by a company may, notwithstanding anything 
in that Act, lie kept cither by making entries in bound books or b) recording the 
matters in question iu any ot her manner. 

( 2 ) Where any such icgister, index, minute book or book of account is not kept 
by making entries in a bound book, but by some other means, adequate precautions 
shrill !>c tRken for guarding against falsification nnd facilitating its discovery', and 
where default is made in complying with this subjection, the company and every 
officer of the company who is in default shall be Ruble to a tine not exceeding fifty 
pound-, and further shall be liable to 11 default fine. 

120. - ( 1 ) The Hoard of Trade shall have power by regulations to alter or add to Power to vary 
the requirements of the principal Ait and this Art as to the matters to tie stated certain pro- 
in a company’s balance sheet, profit and loss account and gioup accounts, and in visions by 
particular those of the First Schedule to this Act, and any reference in this Act regulation 

to the said First Schedule shall be construed as 0 reference 1 o that Schedule with or order, 
any alterations or additions made by regulations for the time being in force under p 224 . 
this subsection. 

(2) The power of the Board of Trade under section three hundred and severity- 
nine of the principal Act to alter or add to the provisions of the Schedules to that 
Act mentioned in that section shall be exercisable by regulations instead of by 
publishing the provisions as altered in the London (iazfttt , and the power to alter 
the table of fees in the Tenth Schedule to the principal Act shall include power to 
alter the section of this Act amending the said Tenth Schodido. 

(3) The Treasury shall have power by order from time to time to substitute for 
the rates of interest respectively mentioned in section two hundred and sixty-six 
of the principal Act (which relates to floating charges created within Bix months 
Iteforo the commencement of a winding up) and in subsection (4) of section throe 
hundred and two thereof (which provides ter payment of interest on sums standing 
to the credit of u company’s liquidation account) such other rate oi interest as may 

be prescribed by the OTdor; and for the reference in proviso (e) to subsection (1) p. 815. 
of section fifty-four of the principal Act (which relates to the payment of interest on 
shares out of capital) to such other rate as may for the time being be prescribed by 
Order iu Council there shall be substituted a reference to such other rate as may 
for the time being be prescribed by order of the Treasury (but without prejudice, 
until the making of an order by the Treasury, to the effect of any Ordor in Council 
in force thereunder at the coming into force of this subsection). 

121. -—(1) No regulations shall be made under subsection (1) of the last foregoing Laying of 
section so as to render more onerous the requirements therein referred to, unless a regulations 
draft of the regulations has been laid before Parliament and has been approved and orders, 
by resolution of each House of Parliament. 


Form of 
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(2) The following regulations and oiders, that is to say— 

(a) any regulations prescribing fees made by the Boaid of Trade under the 
prin cipal Act or this Act; 

(b) any regulations made by them in relation to the application to unregistered 
companies of the provisions s{>eciiicd in the Sixth Schedule to this 
Act; 

(c) any such regulations or order as mentioned in the last foregoing section 
not being regulations to which subsection (1) of this section applies; 

shall be laid liefore both Houses of Parliament immediately after the making 
thereof. 

(3) If either House of Parliament within the period of forty days beginning with 
the day on which any regulations or order are or is laid before it under the last 
foregoing subsection, resolves that the regulations or order be annulled, the 
regulations or older shall thereupon become void, without prejudice, however, 
to the validity of anything previously done thereunder, or to the making of new 
regulations or a new order. 

(4) In reckoning any such period of forty days as aforesaid, no account slioll be 
taken of any time during which Parliament is dissolved or prorogued, or during 
which both Houses arc adjourned for more than four days 

122.—(1) In this Act the expression “ the principal Act ” means the Companies 
Act, 1929, and, except where the context otherwise requires — 

(a) any reference in this Act to a provision of the principal Act which is amended 
by this Act shall be taken as referring to that provision as so amended; 

19 & 20 Geo. 5 aud 

c . 23. (b) expressions to which a meaning is assigned by the principal Act for the 

purposes of that Act have that moaning also for the purposes of this Act. 

(2) in this Act, except whore the context otherwise requires - - 

the expression “ accounts ” includes a company’s group accounts, whether 
prepared in the form of accounts or not; 

fhe expression “ bank holiday " means a day which is a bank holiday under 
the Hank Holidays Act, 1871; 

the expression “ financial year ” means, in relation to any body corporate, 
the period in respect of which any profit and loss account of the body corporate 
laid before it in general meeting is made up, whether that jx>riod is a year or 
not; 

the expression ,k issued generally ” means, in relation to a prospectus, 
issued to persons who are not existing members or debenture holders of the 
oompany; 

the expression “ recognised stock exchange ” means any body of persons 
which is for the time being a recognised stook exchange for the purposes of 
the Prevention of Fraud (Investments) Act, 1939. 

(3) Any prevision of this Act overriding or interpreting a company’s articles 
shall, except as provided by this Act, apply in relation to articles in foroe at the 
coming into force thereafter, and shall apply also in relation to a company’s 
memorandum as it applies in relation to its articles. 

(4) In the principal Act and this Act, the expression “ officer ”, in relation to a 
body corporate, includes a director, manager or secretary; and the references to 
officers in the provisions of the principal Act mentioued'in the Seventh Schedule 
to this Act shall be amended in accordance with that Schedule. 

(5) In the principal Act and in this Act the expression “ agent ” shall not include 
a person's counsel acting as Buch. 

(0) Inferences in the principal Act and this Act to a body corporate or to a 
corporation shall be construed as not including a corporation sole but as including 
a company incorporated outside Great Britain, and references therein to a body 
corporate shall be construed as not including a Scottish firm. 


Construction 
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(7) Id the provisions of the principal Act specified in tht Eighth Schedule to 
this Act references to that Act shall include referenced to this Act, except in so far 
as the context, by referring to a specific provision of that Act or to the commence¬ 
ment thereof or otherwise, excludes such a construction. 

128.—(1) This Act may be cited as the Companies Act, 1947, uni this Act and 
the principal Act may be cited together as the Companies Aots, 1929 and 1947. 

(2) This Act shall come into foroe on such day as the Board of Trade may by 
order appoint, and different days may be appointed for tho purpose of different 
provisions thereof. 

(3) The provisions of the principal Act specified in Part I of the Ninth Schedule 
to this Aot and the provisions of the Registration of Business Names Act, 1916, 
specified in Part II thereof are horoby repealed to tho extent specified in that 
Schedule. 


Short title, 
citation, com- 
znenoament 
and repeal. 
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SCHEDULES 

FJHKT SCHEDULE 

fig. 18,72, 

118,120. 

ACCOUNTS 
PAHT 1. 

General Provisions as to Balance Sheet and Profit and Loss Account. 

A. Jklance Sheet. 

The first seven paragraphs of tlus Part of this Schedule apply to the balance 
sheet and are subject to the exceptions and modifications provided for by Part II 
thereof in the case of u holding company and by Part III thereof in the cose of 
companies of the classes there mentioned. 

1. —(J) The reserves, provisions, liabilities and fixed and current assets shall be 
classified under headings appropriate to the company’s business: 

Provided t ] iat— 

(a) where the amount of any elans is not material, it may be included under 

the same heading as some other class; and 

(b) where any assets of one class arc not separable from assets of another 

class, those assets may be included under the same beading. 

(2) Fixed assets shall also be distinguished from current assets. 

(3) The method or methods used to arrive at the amount of the lined assets 
under each heading shall lx* stated. 

2. —(1) Tho method of arriving at the amount of any fixed asset shall, subject 
to the next following sub-paragraph, be to take the difference between — 

(a) its cost or, if it stands in the eompan>V books at a valuation, the amount 

of the valuation; and 

(b) the aggregate amount provided or written off since the date of acquisition 

or valuation, as the case may be, for depreciation or diminution m value; 
and for the purposes of this paragraph the net amount at which any assets stand 
in the company’s books at the date of tho coming into force of this Schedule (after 
deduction of the amounts previously provided or written off lor depreciation or 
diminution in value) shall, if the figmes relating to the period before that date 
cannot bo obtained without unreasonable expense or delay, bo treated ns if it were 
tho amount of a valuation of those assets made at that date and, where any of 
those assets aro sold, the said not amount less the amount of the sales shall be 
treated as if it were the amount of a valuation so made of the remaining assets. 

(2) The foregoing Bub-paragraph shall not apply— 

(a) to assets for which the figures relating to the period beginning with the 

coming into force of this Schedule cannot be obtained without un¬ 
reasonable expense or delay; or 

(b) to assets the replacement of which is provided for wholly or partly— 

(i) by making provision for renewals and charging the cost of replace¬ 
ment against the provision so made; or 

(ii) by charging the cost of replacement dirnot to revenue; or 

(c) to any investments of which the market value (or, in the oaeo of invest¬ 

ments not having a market value, their value as estimated by the 
directors) is shown either as the amount of the investments or by way 
of note; or 

(d) to goodwill, patents or trade marks. 

(3) For the assets under each heading whoac amount is arrived at in accordance 
with sub-paragraph ( 1 ) of this paragraph, there shall be shown— 

(a) the aggregate of the amounts referred to in paragraph (a) of that sub- 

paragraph; and 

(b) the aggregate of the amounts referred to in paragraph (b) thereof. 
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(4) As respects the assets undor each heading whose amount is not arrived at in 
aooordanoe with the said sub-paragraph (1) becauso their replacement is provided 
for as mentioned in sub-paragraph (2) (b) of this paragraph, there shall bo stated- 
fa) the means by which their replacement is provided for; and 

(b) the aggregate amount of the provision (if any) made for renewals and not 
used. 

3. The aggregate amounts respectively of capital reserves, revonue reserves and 
provisions (other than provisions for depreciation, renewals or dominutiou in value 
of assets) shall be stated under separate headings: 

Provided that— 

(a) this paragraph shall not require a separate statement of any of the said 

three amounts which is not material; and 

(b) the Board of Trade may direct that it shall not require a separate statement 

of the amount of provisions where they are satisfied that that is not 
required in the public interest and would prejudice the company, but 
subject to the condition that any heading stating an amount arrived at 
after taking into account a provision (other than ab aforesaid) shall be 
so framed or marked as to indicate that fact. 

4. —(1) There shall also be shown (unless it is shown in the profit and loss 
account or a statement or report annexed thereto, or the amount involved is not 
material)— 

(a) where the amount of the capital reserves, of ihe revenue reserves or of the 

provisions (other than provisions for depreciation, renewals or domiuutiou 
in value of assets) shows on increase os compand with the amount at the 
end of the immediately preceding financial year, the suurno from which 
the amount of the increase has been derived; and 

(b) whore— 

(i) the amount of the capital reserves or of the revenue reserves shows 
a decrease us compared with the amount at the end of the immediately 
preceding financial year; or 

(ii) the amount at the end of the immediately preceding financial year 
of the provisions (other than provisions for depreciation, renewals or 
diminution in valuo of assets) exceeded the aggregate of the sumfl since 
applied and amounts still relaiued for the purposes thereof; 

the application of the amounts derived from the difference. 

(2) Where the heading showing any of the reserves or provisions aforesaid is 
divided into sub-headings, tliis paragraph shall apply to each of the separate 
amounts shown m the sub-headings instead of applying to the aggregate amount 
thereof. 

5. —(1) There shall be shown under separate headings— 

(a) the aggregate amounts reaper lively of the company's trade investments, 

quoted investments other than trade investments and unquoted 
investments other than trade investments; 

(b) if- 

(i) the total amount of the goodwill, patents and trade-marks is not 
stated pursuant to paragraph (c) of subsection (2) of section one hundred 
and twenty-four of the principal Act, because not shown in or ascertain¬ 
able from the books and papers mentioned in that paragraph; but 

(ii) part of that amount is Bhown in or ascertainable from the said 
books and papers; 

the amount of the goodwill, patents and trade-marks, so far aa it is so 
shown or ascertainable and as so shown or ascertained; 

(c) the aggregate amount of bank loans and overdrafts; 

(d) the net aggregate amount (after deduction of income t&z) which is 

recommended for distribution by way of dividend. 
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(2) Nothing in paragraph (o) of subsection (2) of the said aeotion one hundred 
and twenty-four shall be taken as requiring the amount of the goodwill, patents 
and trade-marks to be stated otherwise than as a single item, and sub-paragraph 

(1) (b) of this paragraph shall be construed accordingly. 

(3) The heading showing the amount of the quoted investments other than 
trade investments shall lx* sub-divided, where necessary, to distinguish the invest¬ 
ments ob respects which there has, and those as respects which there has not, been 
granted a quotation or permission to deal on a recognised stock ezohange. 

6. Where any of the company’s debentures arc held by a nominee of or trustee 
for the company, the nominal amount of the debentures and the amount at which 
they are stated in the books of the company shall be Btated. 

7. —(1) The matters referred to in the following sub-paragraphs shall be stated 
by way of note, or in a statement or report annexed, if not otherwise shown. 

(2) The numl>er, description and amount of any shares in the company which 
any person has an option to subscribe for, together with the following particulars 
of the option, that is to say - - 

(a) the period during which it is exercisable, 

(b) the price to be paid for shares subscribed for under it. 

(3) The amount of any arrears of fixed cumulative dividends on the company’s 
shares and the period for which the dividends or, if there is more than one class, 
each clans of them are in arroar, the amount to be stated before deduction of income 
tax, except that, in the case of tax free dividends, the amount shall be shown 
free of tax and the fact that it is so shown shall also be stated. 

(4) Particulars of any charge on the assets of the company to secure the liabilities 
of any other person, including, whore practicable, the amount secured. 

(5) The general nature of any other contingent liabilities not provided for and, 
where practicable, the aggregate amount or estimated amount of those liabilities, 
if it is material. 

(6) Where practicable the aggregate amount or estimated amount, if it iH material, 
of contracts for capital expenditure, so far as not provided for. 

(7) If in the opinion of the directors any of the current assets have not a value, 
on realisation in the ordinary course of the company’s business, at least equal to 
the umount at which they are stated, the fact that the directors are of that opinion. 

(8) The aggregate market value of the company’s quoted investments, other 
than trade investments, where it differs from the amount of the investments as 
stated, and the stock exchange value of any investments of which the market value 
is shown (whether separately or not) and is taken as lieing higher than their stock 
exchange value. 

(9) The basis on which foreign currencies have been converted into sterling, 
where the amount of the assets or liabilities affected is material. 

(10) the basis on which the amount, if any, set aside for United Kingdom income 
tax is computed. 

(11) Kxcept in the case of the first balance sheet laid before the company after 
the coming into force of this Schedule, the corresponding amounts at the end of the 
immediately preceding financial year for all items shown in the balance sheet. 

B. Profit and Loss Account. 

The two following paragraphs apply to the profit and Iobb account and are 
subject to the exceptions and modifications provided for by Part II of this Schedule 
in the case of a holding company and by Part III thereof m the case of companies 
of the classes there mentioned. 

8. —(1) There shall be shown— 

(a) the amount chargod to revenue by way of provision for depreciation, 

renewals or diminution in value of fixed assets; 

(b) the amount of the interest on the company’s debentures and other fixed 

loans; 
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(c) the amount of the charge for United Kingdom income tax and other 

United Kingdom taxation on profits, including, where practicable, a# 
United Kingdom income tax any taxation imposed elsewhere to the 
extent of the relief, if any, from United Kingdom tacrine tax and 
distinguishing inhere practicable between income tax and other 
taxation; 

(d) tho amounts respectively provided for redemption of Hfiare capital and for 

redemption of loanB; 

(e) the amount, if material, bet aside or proposed to be set aside to, or with¬ 

drawn from, reserves; 

(f) subject to Aub-parajpaph (2) of this paragraph, the amount, if material, 

set aside to provisions other than provisions for depreciation, renewals 
or diminution in value of assets or, as the case may be, tho amount, 
if material, withdrawn from such provisions and not applied for the 
purpOHOs thereof; 

(g) the amount of income from investments, distinguishing between trade 

investments and other mvestmeni s; 

(h) the aggregate amount of the dividends paid and proposed. 

(2) The lloArd of Trade may direct that u company shall not lie obbged to show 
an amount Net aside to provisions in accordance with suh-paiagruph (1) (f) of this 
paragraph, if the Hoard is satisfied that that is not required m the public interest 
and would prejudice the company, but subject to the condition that any heading 
stating an amount arrived at after taking into account the amount set aside as 
aforesaid .'hall be so finmrd or marked as to indicate that fact. 

9.—(1) The mattere referred to m the following sub-paragraphs shall be stated 
by way of note, if not otherwise shown. 

(2) If depreciation or replacement of fixed assets is provided for by some method 
other than a depreeiation charge oi provision for renewals, or is not provided for, 
the metlu d by wlurh it is piovided for or the fact that it is not provided for, as the 
oaae may be. 

(3) The basis on which the charge for United Kingdom income tax computed. 

(4) Whether oi not the amount stated for dividends paid nnd proposed is for 
dividends subject to deduction ul income tax. 

(6) Kxcopt in the ease of the first profit and loss account laid before the eompauy 
after the coming into force of tins Schedule, the corresponding amount* for the 
immediately preceding financial year fui nil items shown in the profit and haw 
account. 

(0) Any material respects m whu h any items shown in the profit and loss account 
arc affected- 

(a) by transactions of a sort not usually undertaken by tho company or otherwise 

by circumstances of an exceptional or non-reeurrent nature; or 

(b) by any change in the basis of accounting. 

VART JL 

Special I^iovjsioxs where the Company is a Holmno or 
S rnsmiARY Company. 

A. Modifications of and Additions to Requirements as to Company's Ouw Accounts. 

1.—(1) This paragraph shall apply where the company is a holding company, 
whether or not it is itself a subsidiary of another body corporate. 

(2) The references in Part I of this Schedule to the company’s investment* shall 
not include its investments in its subsidiaries which are required to be separately 
stated by section one hundred and twenty-five of the principal Act and paragraph 2, 
sub-paragraph (l) (a) of paragraph 8 and sub-paragraph (2) of paragraph 9 thereof 
shall not apply in relation to fixed assets consisting of interests in its subsidianeA. 

(3) There shall be shown by way of note on the balance sheet or in a Atatemonfc 
or repott annexed thereto the number, description and amount of tho shares in 
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and debenture* of the company held by its subsidiaries or Iheir nominees, but 
excluding any of those sliarcs or debentures in the case of which the subsidiary is 
concerned as personal representative or in the case of which it is concerned as 
trustee and neither the compuny nor an\ subsidiary thereof is beneficially interested 
under the trust, otherwise than by way of security only for the purposes of a trans¬ 
action entered into by it in the ordinary course of a business which includes the 
lending of money. 

(4) Where group accounts arc not submitted, there shall be annexed to the 
balance sheet a statement showing— 

(a) the reasons why subsidiaries aro not dealt with in group accounts; 

(b) tbe net aggregate amount, so far as it concerns members of the holding 

company and is not dealt with in the company's accounts, of the sub¬ 
sidiaries’ profits after deducting the subsidiaries’ losses (or vice versa)— 

(i) for tbe respective financial years of the subsidiaries ending with or 
during the financial year of the company; and 

(ii) for their previous financial years since they respectively became 
the holding company’s subsidiary; 

(e) the net aggregate amount of the subsidiaries’ profits after deducting the 
subsidiaries’ losses (or vice versa)— 

(i) for the respective financial years of the subsidiaries ending with or 
during the financial year of the company; and 

(ii) for their other financial years since they respectively became the 
holding company's subsidiary; 

so far us those profits are dealt with, or pin vision is made for those losses, 
in the company’s accounts; 

(d) any qualifications contained in the report of the auditors of the subsidiaries 
on theii accounts for their respective financial years ending us aforesaid, 
and any note or saving contained in those accounts to call attention to a 
matter which, apart fiom the note or saving, would properly have been 
referred to in Buch a qualification, m bo far ns the mutter which is the 
subject of the qualification or note ih not covered by the company's own 
nceouiits and is matenul from the point of view of its members; 
or, in ho far as the infoimation required by this sub-paragraph is not obtainable, 
a statement that it is not obtainable: 

Provided that the Hoard of Trade may, on the application or with the consent 
of the company’s directors, direct that in relation to any subsidiary this sub¬ 
paragraph shall not apply or shall apply only to such extent ftH may be provided 
by the direction. 

(5) Paragraphs (b) and (c) of the last foregoing sub-paragraph shall apply only 
to piofits and losses ol a subsidiary whu h may properly be treated in the holding 
ec mpany a a< counts as revenue profits or losses, and the profits or losses attributable 
to any shaies in u subsidiary for the lime lieing held by tbe holding company or 
any other of its subsidiaries shall nut (lor that or any other purpose) be treated as 
alorcmid so far us they arc profits oi losses for the period before the date on or as 
fnm which the sliaies were atqiuird by the company or any of its subsidiaries, 
except that they may in a pioper ease be so treated where— 

(a) the company is itself the subsidiary of another body oorporate; and 

(b) the shares were acquired from that body corporate or a subsidiary of it; 
and lor the purpote of determining whether any profits or losses are to be treated 
as pnlits or luBtes for the said pentd the piolit or Iobb for any financial year of the 
subsidiaiy may, if it is not practicable to appoition it with reasonable accuracy by 
lefeteiue to the facts, be treated as acormng from day to day during that year and 
be apportioned accordingly. 

(6) Where gicup aicounts aie not submitted there shall be annexed to the 
lialattc ilicet a slaUmint shewing, in relation to tfie subsidiaries (if any) whose 
linen* lal jears did not end with that of the company- 

la) the reasons why the company's directors consider that the subsidiaries’ 
financial years should not end with that of the company; and 
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(b) the dates on which the subsidiaries’ financial years ending last before that 
of the company respectively ended or the earliest and latest of those 
dates. 

2. —(1) The balance sheet of a company whioh if? a subsidiary of another body 
corporate, whether or not it is itself a holding company, shall show the aggregate 
amount of ita indebtedness to all bodies corporate of which it is a subsidiary or a 
fellow subsidiary and the aggregate amount of the indebtedness of all such bodies 
corporate to it t distinguishing in each case between indebtedness in respect of 
debentures and otherwise. 

(2) For the purposes of this paragraph, a company shall bo deemed to be a 
fellow subsidiary of another body corporate if both are subsidiaries oi the same 
body corporate but neither is the other’s. 

B. Consolidated Accovnts of Holding Company and Subaidiarim. 

3. Subjoet to the following paragraphs of this Part of this Schedule, the con¬ 
solidated balance sheet and profit and loss account shall combine the information 
contained in the separate balance sheets and profit and loss accounts of the holding 
company aud of the subsidiaries dealt with by the cousolidaled accounts, but with 
such adjustments (if any) as the directors of Liu* holding company think necessary. 

4. Subject as afoicsaid and to Fart ill of this Schedule, the consolidated 
accounts shall, in giviug the suid information, comply, so iur us practicable, with the 
requirements of the principal Act ami this Act as if they were the accounts of an 
actual company. 

5. Section one hundred and tewnty-oight of the principal Act and Hection thirty- 
eight of this Act shall not, by \ir1ue of Iho two last foregoing paragraphs, apply 
for the purpose of the consolidatinl accounts. 

6. Paragraph 4 of Part I of this Schedule hbulJ not apply for the purpose of any 
consolidated uccounts laid before a company with the first balance sheet so laid 
after tin coming into Inice of this Schedule. 

7. tn j elation to any subsidiaries of the holding company not dealt with by the 
consolidated account s - 

(a) section one hundred nrnl turn!} five of the principal Act and Mib-pnrugrophs 

(2) and (3) of paragraph 1 of this Part of this Schedule shall apply lor the 
purpose of those account* as it those accounts were the accounts of an 
actual company of winch the} were subsidiaries; and 

(b) there shall be annexed the like statement as is required by hub-paragraph (4) 

of paragraph 1 of this Part of this Schedule where Ihero are no group 
accounts, but as if references then in to the holding company's uccounts 
were references to tho consolidated accounts. 

8. in relation to any subsidiaries (whether oi not dealt with by the consolidated 
accounts), whose finaiuial years did not end with that of llie compaii}, there shall 
be annexed the like statement ns is requited by sub-purngiaph (0) oi paragraph 1 
of this Part of tins Schedule where there urc uo group accounts. 


PAliT ill. 

ExoErnoNs iron iSm’ui. (.’lasses of Company. 

1.— (1) A banking or discount company shall not be subject to the requirements 
of Part 1 of this Schedule other than— 

(a) as respects its balance sheet, those of paragraph 1 (so far as the said paragraph 

relates to fixed and current assets), paragraph 5 (except tsub-paragiaph 

(1) (c)), paragraph 0 and paragraph 7 (except sub-paragraph (8)); and 

(b) as respects its profit and loss account, those of sub-paragraph (l) (h) of 

paragraph 8 and sub-paragraphs (1), (4) and (fi) of paragraph 9; 
but, where in its balance sheet capital reserves, revenue reserves or provisions 
(other t han provisions for depreciation, renewals or diminution in value of assets) 
are not stated separately, any heading stating an amount arrived at after taking 
into account such a reserve or provision shall be so framed or marked as to indicate 
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that fact, and its profit and loss account shall indicate by appropriate words the 
manner in which the amount stated for the company’s profit or loss hu been 
arrived at. 

(2) The accounts of a banking or discount company shall not be deemed, by 
reason only of the fact that they do not comply with any requirements of the said 
Part 1 from which the company is exempt by virtue of this paragraph, not to give 
the true and fair view required by this Act. 

(3) In this paragraph tho expression “ banking or discount company ” means 
any company which satisfies tho Board of Trade that it ought to be treated for 
the purposes of this Schedule as a banking company or as a discount company. 

2. —(1) In relation to an assurance company within the meaning of the Assurance 
Companies Acts, 1909 to 1946, which is subject to and complies with the require¬ 
ments of those Acts as respects the preparation and deposit with the Board of 
Trade of a balance sheet and profit and loss account, tho foregoing paragraph shall 
apply as it applies in relation to a banking or discount company, and such an 
assurance company shall also not be subject to the requirements of Bub-paragraphs 

(1) (a) and (3) of paragraph 6 and Bub-paragraphs (4) to (7) and sub-paragraph (10) 
of paragraph 7 of the said Part Is 

Provided that the Board of Trade may direct that any such assurance company 
whose business includes to a substantial extent business other than assurance 
business shall comply with all tho requirements of the said Part I or such of them 
as may be sjiecified in the direction and shall comply therewith as respects either 
the whole of its business or such part thereof as may lie so specified. 

(2) Where an assurance company is entitled to the benefit of this paragraph, 
then any wholly owned subsidiary thereof shall also be so entitled if ith business 
consists only of business which is complementary to assurance business of the 
classes carried on by the assurance company. 

(3) Bor the purposes of this paragraph, a company shall be deemed to bo the 
wholly owned subsidiary of an assurance company if it has no members except the 
assurance oompany and the assurance company’s wholly owned subsidiaries and 
its or their nominees. 

3. —(1) A company to which this paragraph applies shall not lie subject to the 
following requirements of Tart I of this Schedule, that is to say— 

(a) as respects its balance sheet, those of paragraph 1 (except so far os the said 

paragraph relates to fixed and current assets) and paragraphs 2, 3 and 4; 

and 

(b) as respects its profit and loss account, those of sub-paragraph (1) (a), (e) and 

){{) of paragraph 8; 

but a company taking advantage of this paragraph shall be subject, instead of the 
said requirements, to any prescribed conditions aB respects matters to be stated 
in its accounts or by way of note thereto and as respects infoimationto be furnished 
to the Board of Trade or a person authorised by them to require it. 

(2) The accounts of a company Rhall not be deemed, by reason only of the fact 
that they do not comply with any requirements of the said Part I from which tho 
company is exempt by virtue of this paragiapli, not to give the true and fair view 
required by this Act. 

(3) This paragraph applies to companies of any class prescribed for the purposes 
thereof, and a class of companies may be so prescribed if it appears to the Board 
of Trade desirable in tho national interest: 

Provided that, if the Board of Trade are satisfied that any of the conditions 
prescribed for the purposes of this paragraph has not been complied with in the 
case of an} company, they may direct that so long as the direction continues in 
foroe this paragraph shall not apply to the company. 

4. Where a company entitled to tho benefit of any provision contained in this 
Part of this Schedule ii a holding company, tho reference in Part II of this Schedule 
to consolidated accounts complying with the requirements of the principal Act 
and this Act shall, in relation to consolidated accounts of that company, be 
construed as referring to those requirements in so far only as they apply to the 
separate accounts of that company. 
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PAKT I\. 

Interpretation ov Sohedcus 

1. —(I) For 1 lu' purposes of this Schedule, uiJcbs the context otherwise requires-- 
(a) the expression “provision” shall, subject to sub-paragraph (2) of this 

paragraph, moan any amount written elf or retained by way of providing 
for depreciation, renewals or diminution in valuta oJ' assets or retained 
by way of providing for any known liability of which the amount 
cannot be determined with substantial accuracy; 
lb) the expression “reserve” shall not, subject as aforesaid, include any 
amount written off or retained by way of providing for depreciation, 
renewals or diminution in value of assets or retained by way of pro¬ 
viding for any known liability; 

(«) the expression “ capital reservo ’ shall not include any amount regarded 
as free for distribution through the profit and loss account and the 
expression “revenue reserve” shall mean any reserve other than a 
capital reserve; 

and in this paragraph the expression “liability” shall include all liabilities in 
respect of expenditure central ted for and all dispuled or contingent liabilities, 

(2) Where- ■ 

(a) any amount written off or retained bv way of providing for depreciation, 

(2) Where 

renewals or diminution in value of assets, not being an amount written 
off m relation to fixed assets before the coming into force of this 
Schedule; or 

11») uny amount retained by way of providing fur any known liability; 
is in excess of that which in the opinion of the directors ju reasonably necessary 
tor the purpose, the excess shall be treated for the purposes of this Schedule ns a 
reserve and not as a provision. 

2. For the purposes aforesaid, tin 1 expression “ quoted investment” meaiiH an 
investment as respects which there his been girtnted a quotation or |iormission 
to deal on a recognised stock exchtiige, or oil any stock exchange of repute outside 
fjlrcnt llntriin, and the expression “unquoted invpslment ” shall ho construed 
accordingly. 


SECOND HCHKDl'LK 


Section 22. 


Matters to be Expressly Stated in Ai'ditok’s Report. 

1. Whether they have obtained nil the mfjrmation and explanations which to 
the best of their knowledge and h lief were necessary foi the purposes of their 
audit. 

2. Whether, in their opinion, proper books of account have hem kept by the 
oompany, so fir as appears from their examination of those books, and proper 
returns adequate for the purposes of their audit have been received from branches 
not visited by them. 

—(l) Whether the company's balance fdiect and (unless it is framed as a 
consolidated protit and Joss account) profit And loss account dealt with by the 
report are m agreement with the books of account and returns. 

(2) Whether, in their opinion and to the \mt of their inf irmution and according 
to the explanations given them, the said accounts give the informal ion required 
hv the principal Act and this Act in the mnnnoi so required and give a true and 
fair view— 

(a) in thu case of the balance sheet, of the state of the company’s affairs as at 

the end of its financial year; and 

(b) in the case of the profit and lose account, of the profit or loss for its financial 

year; 

F. 40 
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or, us (ho ease may bo, give a true and fair view thereof Bubjeot to the non-disclosure 
of any matters (to be indicated iD the report) which by virtue of Part III of the 
First Schedule to this Act aro not required to be disclosed. 

1. In the (&hc of a holding company submitting gioup accounts whether, in 
their opinion, the group accounts have been projierly prepared in accordance with 
the provisions of this Act ho as to give a true and fair view of the state of affairs 
and proiit or loss of the company and its subHidiaries dealt with thereby, ho far 
concerns members of the company, or, as the case may be, so as to give a true 
and fair view thereof subject to the mm-disclosure of any matters to be indicated 
in the report) whu h by virtue of Part III of the First Schedule to this Act are not 
required to W disclosed. 


fcotion 5t> third schedule 

Co.NIUTIONS TO JNTLlll5WT*i IN SttAllfl-s ARO J>h»lGNTUHKS Of 

Exempt Private Company. 

Basic Conditions 

1. Tho basic comiilioiih as to the shares oi debentures oi the company whose 
exemption is in question are 

(a) that no body corporate is the holdci oi any of the shares oi delioiitures, and 

(h) that no juthoii other than the holder ha** am interest in any of tho shaies 
or debenture,^. 

hut these conditions iuo subject to the exceptions piowdcd foi bv the following 
paragraph*' nfthb Schedule. 

Exceptions foi Nona ml Dealings of n Bustmss Satvn 

2. ~(1) The rules contained in the following sub-paragraphs of this paragraph 
shall apply foi the purposes both of tho basic conditions and of the exceptions 
from those conditions 

(2) Whore any share oi debenture or any interest in any share or debenture is 
subject to a charge in favour of a banking or finance company bj way of security 
for the purposes of a transaction entered into in the oidiiiHi^ course of its business 
as Mich - 

(a) any interest under the iharge, whether ot the hanking oi limniee company 

or a nominee for it. shall l>e disregarded; and 

(b) if the banking or iinanco company or its nominee is tho holder of the flhaie 

or debenture, the person entitled to the equity of redemption shall be 
treated as tho holder, whether ho has a present right to redeem or not. 

(3) Any interest under a contrart for the transfer of any share or debenture or oi 
any interest in any share or debenture shall, until execution of an instrument of 
transfer by the parties, tie disregarded unless execution thereof is unreasonably 
delayed. 

(4) Subject to sub-paragraph (2) of this paragraph, on execution of an instrument 
of transfer of a share or debenture, the transferee and not the transferor shall be 
treated as the holdei, notwit branding that (he transfer requires registration with 
the oompuny, unless registration is refused. 

(/>) Any interest of the company itself m any of its shares or debentures, and 
any lien or charge arising by operation of law and affecting any of the shares or 
debentures, shall be disregarded. 

Exceptions for case of Death and for Family Settlement* 

3. —(1) Tho basic conditions shall be subject to exceptions for— 

(a) any shares or debentures forming part of the estate of a deceased holder 
thereof, so long os administration of his estate has not been completed; 
and 
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(b) any shares or debentures hold by trustees ou the trusts oi a will or family 
settlement disposing of the shares oi debentures, so long as no body 
ooiporatc has for the time being any immediate interest under the said 
trusts other than— 

(1) a body corporate established for <hantable purposes ordy and 
having no nght to tvciusc oi rontioi ht extreme oft any pait of the 
\ otmg pou li at any gi m 1 al me e ting of the c ompiuy, 

(u) a 1 ody loiporato which is a trottci of the said trusts and lifts such 
an inkiest >nh by way of /f mum ration for acting ah trustee thcioof 
(2) 1 or the purposes of this paiagiaph— 

(a) shares or debentures held by trustees ou trusts arising on an mteBtaty 

shall, if the sinus or debentures or an interest therein formed pait oft 
the intestate e estate at the turn of his death be trentc d ah if the busts 
arose under a will disposing of tbr shares or d< benturts, 

(b) the expression family Hittlinient moans a settlement madt either— 

(i) in conside rati >n or inijtimpl l ion of an intended rnaimgo of thi 
settlor or any oi the settlor s issue or in puisuanee of a (outmot entered 
mte in consideration or contempt it ion of any such in image, or 
(n) otherwise m faeour of any of tin following persons, lint is to 
ny the scttloi, his paitnts and ^reuidpiucnts and any olli« i individual 
who at the date of the settle mint is u uitmbei of tlu company oi, m 
ihe case of a silthnunl of dc tent lire s, a inembor oi debenture holder 
J the company, and the wile ct husband md issue uid the wife or 
husbind ol mv of the is no <f the settlor his parents or any such 
oth( t individual, end jm rsons i ikin b in the < unt of i f ulurc of ihe issue 
oi my class of the issue of inv jk rson taking under Ihe settlement 

(c) the c \pns ions pmnt , grandparent and issue shall be construed 

as if ihe stepchild ad »pted child oi illegitimate child cf any pc mem 
were. Hut person e> child, 

1) any life it net to a wife or husband shall include a former wife oi husband 
and h i< puled wife or husband, 

(c) the c xpiession will includes any U siamentaiy dispc ttion 

(f) am icftrente to ft will m fmn!y settlement ciisposiu/ 0 f shaits or 
df lminus shall imludi a will oi f unily «till merit disposing of an 
mttithl under in ethu will i funnly w ttlunmt dia] Mongol the share* 
t d he r t in 

! xctptioi for can of fhmhihtif 

f Wheie the j i i entitled to iny share or debenture oi any interest in any 
share ordtbtntui is I unsound mind or othtiwist under any disability, and by 
icHH»n thereof (lit slum dclxntiin ti mtertal is usttd m an administrator, 
euratei n oth r per e n on behilf ol Hie i>crsou mtiile 1 tlur i tlun in nUtiou 
to the h in dt Ixntuu or interest the pe rs ju in whom it l so uHtid and the person 
entitled then to shall be treated for tin purp >sih oft this he bed tilt ah it they were 
the same person 

/ xtfphou Jot Trusltjor fw plotfres 

r > The basic eonditims shall be subject to sn exception foi any shares or 
debenture s held b\ trustees for the purposes r f a scheme m unUirit d for the benefit 
of employees of the company including any elire c I or holding a sal uifd employment 
or office in the compuny 

hxc ptionjor s ham hild by Jfrnnpt /Vrevr/r ( omiwni* 
b (1) Ihe first of the basic conditions shall la subject to an exerptiou for 
shares he Id by a not hi r private < < mpany whu h ib itsc If an »xc mpt private company 
Provided that this excepti m sh ill not apply if taking nil tht following companies 
togethor, that is to say - 

(a) the company whose exemption is m question (hereafter m this Schedule 
referre d to as the relevant company ’), 

(h) any eompanv holding shaiea to which this exception has to be applied m 
determining the relevant company s nght to be treated as an exempt 
private company and 


46(2) 
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(c) any further company taken into account for the purposes of this proviso m 
determining the right to be no treated of any oompany holding any such 
shares as aforesaid; 

the total numbor of persons holding shares in those companies is more than fifty, 
joint shareholder being treated as a single person and the companies themselves 
and (subject to sub-paragraph (4) of this paragraph) their employees and former 
employees being disregarded. 

(2) Where the relevant company and another company hold shares in each other, 
the other oompany shall Iks treated for the purposes of the foregoing sub-paragraph 
as an exempt private company if- 

(«) in determining its right to he so treated the exception in that sub-paragraph 
would apply to tho shares in it held by the relevant company, on the 
assumption that the relevant company was an exempt private oompany; 
and 

(b) in all other inspects the othei company is entitled to be so treated; 
and where another company’s right to be no treated depends on the application to 
any shares in it of that sub-paragraph, and the application thereof to those shares 
depends indirectly on the relevant company's right to be no treated, this sub¬ 
paragraph shall apply as if those shares wejc held by the relevant oompany. 

(3) Where by virtue of this paragraph any shares are excopled from the first of th< 
basic conditions, the second of those conditions shall be subject to an exception 
tor any interest in those shares which any person has by virtue of debenlurpH of 
the company holding those shares or as trustee of a deed for securing an issue ol 
debentures of that company. 

(4) In the pioviso to suh-jiaragraph (l) ol this paragniph, the directum thal 
employees and former employees of the companies shall be disregarded in com¬ 
puting the number of shareholders shall not apply to a person holding shares m a 
company of which he is not for the time being an employee unless, having been 
formerly in the employment of that company, he held while in that employment, 
and has continued after the determination of that employment to hold, Hhaios in 
that, company. 

Exception for Banking or Finance Com finny proriding ('apilal 

7. - (1) The first of the basic conditions shall be subject to an exception foi any 
shares or debentures held by or by a nominee for a banking or finance company, 
when 1 the banking or finance company acquired the shares or debentures or its 
interest therein in the ordinary course of its bus hicks as such and by arrangement 
with tho relevant company or its promoters: 

Provided thal this exception shall not apply it' the banking or finance company 
has the right (or, where there is more than one such company holding shares or 
debentures to which thin exception has to be applied in dcteimining the relevant 
company’s right to be treated aa an exempt private company, they havo between 
them the right) to exercise or control the exercise of one-fifth or more of the total 
voting power at any general meeting of the relevant oompany. 

(2) Where by virtue of the foregoing sub-paragraph any shares or debentures 
are excepted from the first of the basic conditions, the second of those conditions 
shall be subject to au exception for the banking or finance company itself, where 
the shares or debentures are hold by a nominee for it, and for any interest in those 
shares or debentures which any poison has by virtue of debentures of the banking 
or finance company ar as trustee of a deed for securing an issue of debentures of 
that eompany. 

Kin plums for Bankruptcies, Liquidations , etc. 

8. The basic conditions shall be subject to exceptions for— 

(a) any shares or debentures forming part of the assets in a bankruptcy oi 

liquidation of a holder thereof; and 

(b) any shares or debentures held either— 

(i) on trusts created for the benefit of his creditors generally by a 
person having an interest therein; or 
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(ii) otherwise for the purposes of any composition or scheme made or 
approved under any Aot by a court or an officer of a court for arranging 
the affairs of such a person. 

Meaning of “ Banking or Finance Company ” 

0. In this Schedule the expression “ banking or finance company ” means any 
body corporate or partnership whose ordinary business includes the business of 
banking and any other body corporate whose ordinary business includes the 
business of londing money or of subscribing for shares or debentures, except that 
it does not inolude any such other body corporate unless either— 

(a) its shares are quoted or dealt in on a recognised stock exchange; or 

(b) it is designated for the purposes of this paragraph by order of the Board of 

Trade; or 

(c) it is a subsidiary of a body corporate whose shares are so quoted or dealt in 

or which is so designated. 


FOURTH SCHEDULE. 


Amendments of Third and Kirni Schedules to Peinujval Act. 

1. In the Third Schedule to the principal Act, there shall, in the entry relating 
to the rates of the dividends paid by the company, be substituted for the words 
“ three financial years " the words “ five financial years 

2. —(1) In the said Third Schedule there shall be inserted at the end of the entry 
to the vendors of property punhuHed or acquired or proposed to bo purchased or 
acquired the words “ except when* the contract for its purchase or acquisition 
was entered into in the ordinary course of business and there is no connection 
between the contract and the company ceasing to be a private company or where 
the amount of the puiehase money is not material 

(2) At the end of the corresponding entiy in the Fifth Schedule to the principal 
Act there shall be inserted the words “ except where the contraet for its purchase 
or acquisition was entend into in the ordinary course of the business intended to 
be oarried on by the eompnny or the amount of the purchase money is not material ”, 

3. -- (1) Both in the said Third Schedule and in the Fifth Schedule to the principal 
Act for the words “ dates of, and parties to, every matenal contract ” there shall be 
substituted the words -l dates of. purties to, and general nature of, every material 
eontriiet ”. 

(2) In both the said Schedules there shall be inserted at the end of the entry 
relating to a time and place for inspection ol material contracts the following 
words— 

“ or (1) in the case of a contract not reduced into anting, a memorandum 
giving full particulars thereof, und (2) in the ease of a contract wholly or partly 
m English or (mhodying a translation in English of the parts in a foreign 
language, as the cuhc may be, being a translation certified in the prescribed 
manner to be a correct translation." 


4. In both the said Schedules there shall bo inserted at the places specified in 
this paragraph the entries so specified, that is to say- 

fa) Immediately after the *ntry relating to lb consideration for the ismis 
or intended issue of shares and debentures of the comjmy 
Numbei, description and umomit of any I shares of 1 and 

shares or debentures which any person has debentures of f 

or is entitled to be given an option to sub¬ 
scribe for, or to acquire from a person to 
whom they have been allotted with a view 
to his offering them for sale. 

Period during which option is exercisable. 2. Ibitil 
Price to be paid for shares or debentures 3. 
subscribed for or aoquirod under option. 


Section 67. 
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Consideration for option or right to option. 4. Consideration 

Persons to whom option or right to option 6. Names and addresses 
was given or, if given to existing shareholders 
or debenture holders as such, the relovant 
shares or debentures. 

(b) Immediately after the entries relative to the amount paid or payable fur 
property purchased or acquired by the company 

Short particulars of any transaction 
relating to any such property -which was 
completed within the two preceding years 
and in which any vendor to the company or 
any person who is, or was at the time thereof, 
a promoter, director or proposed director of 
the company had any interest direct or 
indireot. 

(c) Immediately after the entry relating to the preliminary expenses ; 

By whom those expenses have been paid 

or arc payable. 

5.—(1) In the said Thud Schedule immediately aftei the entjy relating to the 
consideration for payments to promoters there shall be inserted the following 
entries;— 

Any other benctit given to any proraotci. Naim ol promoter:- - 


Nature and value of benefit 


Consideration for giving of benefit■ Consideration:— 


(2) In the said Fifth Schedule immediately after the corresponding entry, there 
shall be inserted the following entries:— 

Any other benefit givr n or ini ended to be Name ot promoter,— 
given to any promoter. 


Nature and value of benefit 


(Nmsideration foi giving of benefit. Consideration 


Section 10G. 


FIFTH KCTIFDULK 


Amendments as to Persons Liable fob Defafltb undeb 
Pbincjpal Aot. 


Enactment of 
principal Act. 
S. 42(3) . 

S. 66(2) . 

H. 67(2) . 

S. 80(3) .. 


Present wording 

Every director, manager, secretary, or other officer of the company 
who is knowingly a party to the default. 

Every director, manager, secretary or other officer of the company 
who is knowingly a party to the default. 

Every director, managei, secretary or other officer of the oompany 
who is knowingly a party to the default. 

Every director, manager, secretary or other person who is know¬ 
ingly a party to the default. 
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8. 89(2) 

8.112 ( 2 ) 
8.129 (8) 
8.130(1) 
8.131 (4) 
8.274(1) 


Any offiocr of the company refusing inspection and every director 
and manager of the company authorising or knowingly and 
wilfully permitting the refusal. 

Every director or manager of the company who is knowingly a 
party to the default. 

Every director, manager, secretary or other offioer of the oompany 
who is knowingly a party to the default. 

Every director, manager, secretary or othor officer of the company 
wLo is knowingly a party to the default. 

Every director and manager of the company who knowingly and 
wilfully authorises or permits tho default. 

E> ory director, manager or other officer of the oompany who was 
knowingly a party to or oonnived at the default of the company. 


SIXTH SCHEDULE. 


PROVISIONS API'UICD TO TTnRKGIHTIDBED CuMrANINS 


Subject matter. 

Prospectuses and 
allotments. 


Subject matter. 

\nnual return, 
aocounts and 
audit. 


Investigations. 


Limitations on 

Provxsum applied. application. 

Principal Act:— 
sections thirty-four to thirty- 

eight and tho Fourth Rchoduln. To apply ho iar only as 

may be prescribed 
and 1o such bodies 
This Act. corporate os may be 

M’ctioiiH fifty-nine to sixty-six proscribed, 

and section sixty-eight- 

Limtuiions on 

Provisions applied. application. 


(a) Principal Ad 
sections one hundred and 
eight to one hundred and eleven, 
sect ion three hundred and sixty 
one and the Sixth Schedule. 

This Act:- 

sections fifty-two to fifty-five 
and the Third Schedule. 


(b) Principal Act 
sections one hundred and 
t wenty-two to one hundied and 
twenty-five and sections one 
hundred and twenty-eight to 
one hundred and thirty-four. 
This Aot:— 

seotions twelve to twenty-five, 
sections thirty-eight and thirty- 
nine, and the First and Second 
Schedules. 

Principal Act:— 
sections one hundred uud 
thirty-five and one hundred and 
thirty-six and seotion one 
hundred and thirty-eight. 

This Act:— 

sections forty-two to forty- 
nine. 


(a) Not to apply so as to 
require particulars in 
respect of any period 
before the coining into 
force of this Schedule, 
and as respects any 
period thereafter to 
apply so fm only as 
may be prescribed, 
and to suih bodies 
corporate as mav be 
prescribed. 


(b) To apply so tai only 
as may be proscribed 
and to Buch bodies 
corporate as may be 
proscribed. 


Sections 108, 

121 . 
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Register of 
directors and 
secretaries. 


Registration of 
documents, 
enforcement 
and other 
supplemental 
matters. 


Principal Act:— 
section one hundred and 
forty-four. 

This Act:— 
section twenty-seven. 

Principal Act:— 
sections three hundred and 
thirteen to three hundred and 
fifteen, section three hundred 
and Rixty-two, sections three 

hundred and Bixty-five to three To apply so far only as 
hundred and seventy, section they have effect in 
three hundred and seventy-five, relation to provisions 
section three hundred and eighty - applying by virtue of 
and tho Tenth and Eleventh the foregoing entries 
Schedules. in this Schedule. 

This Act:— 

section forty-one, sections one 
hundred and two to one hundred 
and four, section one hundred 
and nineteen, section one bun- 
dml and twenty and section one 
hundi-cd and twenty-two. 


Section 122. 


SEVENTH SCHEDULE. 


Amendments op Provisions of Principal Act Referring to 
Officers . 

1. There Bhall be left out— 

(a) the words “ director, manager, secretary or other ” in section sixty, in 

subsection (2) of section two hundred and eighty, in subsection (2) of 
section three hundred and eight and in subsection (2) of section three 
hundred and sixty-live; 

(b) the words “ director, manager or other ” in subsection (2) of section eighty- 

eight, Hubscction (1) of section two hundred and seventy-one, section 
two hundred and seventy-two, section two hundred and seventy-three, 
and subsections (1), (2) and (5) of soction two hundred and seventy- 
seven; 

(c) the woids u director, manager or ” in subsection (4) of section ninety- 

threo and in section one hundred and fifty-two; 

(d) tho words “ direotor, manager ” in proviso (c) to the said section one 

hundred and fifty-two and in subsection (2) of section three bundled 
and seventy-five; 

(e) the words “ director or other ” in subsection (2) of section one hundred 

and eighty-two, section two hundred and fifteen and subsection (1) of 
section two hundred and sixteen; 

(f) the words "director or” in both places in subsection (1) of section one 

hundred and twenty-eight, in subsection (1) of section one hundred 
and thirty-three, in the second place in subseotion (1) of the said section 
two hundred and sixteen and in both planes in subsection (7) of section 
two hundred and ninety-five; 

(g) the word " director ” in the second place in subseotion (1) of the said 

section two hundred and sixteen; 

(h) the words “ directors or " in subseotion (2) of seotion one hundred and 

eighty-one 
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(i) the words “ directors and ” in subsection (2) of section one hundred and 

thirty-four; 

(j) the words— 

“ (a) directors of a company: 

(b) managers of a company: ” 
in subsection (4) of section three hundred and seventy-two. 

2. In subsection (3) of the said section two hundred and seventy-one (which 
extends the meaning in that section of “ director ” to include persons on whose 
instructions the directors have been accustomed to net) for the word “ director ” 
there shall be substituted the word “ officer ”, 


EIGHTH SCHEDULE Section 122. 


ENACTMENTS l)F PRINCIPAL ACT APPLIED. 


Enactment or group of 
enactments 

S* 1 (1) . 

S. 15(1) . 

8. 180 . 

8.313(2) . 

S. 315(1) .. 

8. 338 (1). 

8. 353 . 

8s. 365 to 368 & 373 to 378 

8.384 . 

Tenth Schedule . 


Subject mailer 

Formation of company. 

ConclubivcucHH of certiticate of incorporation. 

Appointment of person to be official receiver. 

Payment of feos into Exchoqucr. 

Enforcement of duty to make returns to 
registrar. 

Winding up of unregistered companies. 

Regist ration of documents by Chanuel Islands 
and Isle of Man companies. 

General provisions as to offences, legal pro¬ 
ceedings and Hoard of Trade. 

Application to Northern Ireland. 

Ts ble of fees. 


NINTH SCHEDULE. 


Section 123. 


Enxctmkntx Rkpkalkd. 

PART I. 

Exact me MT.s of Principal Act Repealed. 

Enact nnnts contained in Part J. 

Subsections (2) 1o (7) of section five, except ns respects resolutions passed befori 
the coming into force of this repeal. 

Section seventeen. 

In subsection (1) of section twenty-seven the words “ a prospectus or,” and in 
subsection (3) of that section the words “ subsection (1) of section one hundred 
and thirty 

Enactments contained in Part 11 . 

The proviso to subsection (1) and subsection (3) of section thirty-seven. 

Subsection (2) of section forty-four. 

In section forty-six, in proviso (d) to subsection (1) the words “ where any such 
shares are redeemed out of the proceeds of a fresh issue ” the concluding paragraph 
of subsection (2) and in Bubscotion (5) the words “ where new shares have been 
issued in pursuance of tho last foregoing subsection ” and the words “ up to an 
amount equal to the nominal amount of the shares so issued ". 

Subsection (2) of section fifty-four. 

In subsection (1) of section fifty-six, the words “ by petition 
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Enactments contained in Part III. 

In subsection (3) of section seventy-nine the word “ solely 

Subsection (4) of section eighty-two. 

Enactments contained in Part IV . 

In subsection (1) of section ninety-five the woids “ and the occupations, if any ” 
in paragraph (a). * 

In subsection (2) of section ninety-six, the word** “ which may be in the form of 
a card index 

In subsection (3) of section one hundred and lour, the words “ at its registered 
office ” 

In subsection (2) of section one hundred and eight, the words “ and occupations ”, 
and subsection (5) of that soil ion. 

In subsection (1) of section one hundred and ten, the words “ must be contained 
in s separate part of the register of members and ” and subsection (2) of that 
section. 

In section one hundred and seventeen, subsertion (4) and the words “ in accord¬ 
ance with this section ” in subsection (5). 

Ill subsertion (1) of section one hundred and twenty-iouT, the words from “ and 
to distinguish ” to the end of the subsection. 

Sections one hundred and twenty-six and one hundred and twenty-seven. 

In subsection (1) of section one hundred and twenly-eight the word “ and ” at 
the end of paragraph (b) and the whole of paragraph (e), and subsections (3) and (5) 
of that section. 

Tn section one hundred and thirty, the words “ not being a private company " 
in subsection (1) and the whole of subsection (2), except as respects balance sheet* 
laid before the company before the coming into force of this repeal. 

In section one hundred and thirty-two, the words “ to hold office until the next 
annual general meeting ” in subsection (1), the whole of subsection (2) and sub¬ 
section (3), in subsection (4) the words “ of which notice has been served on the 
auditors in the same manner as on members of the company and the whole of 
subsection (0). 

Subsertion (3) of section one hundred and thirty-three. 

In subsection (l) of section one hundred and thirty-four the words from “ and 
the report ” to the end of the subsection, the proviso to subsection (2) of that 
section and subsection (3) of that section. 

In section ouc hundred and thirty-five, the words fiuni “ banking ” m paragraph 
(a) of subsection (1) to “ othei ” in paragraph (b) thereof, and the words “ and are 
not actuated by malicious motives in ” iu subsection (2). 

In subsection (2) of section one hundred and thirty-six the woids * l and, further, 
that it is desirable in the public interest that the proceedings m the prosecution 
should bo conducted by him ”, and subsections (3) and (4) of that ecctiou. 

Section one hundred and thirty-seven, except as respects inspectors appointed 
before, or to conlinuo an investigation begun by inspectors appointed before, the 
coming into force of this repeal. 

Tn subsection (1) of section one hundred and forty-four, the words “ or managers ” 
and, in paragraph (a), the words from ” and if,” to the end of the paragraph, except 
the words “ ana his business occupation if any 

Paragraph (d) of subsection (1) of section one hundred and forty-five. 

Seotion one hundred and forty-eight, 

Enactments contained in Port \\ 

Section one hundred and sixty-four. 

In subsection (2) of section one hundred and oighty-oue, the words “ or other 
chief officer 

In subsection (3) of section one huudred and eighty-two, the words “ and two 
hundred and seventeen 
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Section two handled and seventeen, except ah respect* orders on applications 
made before the oorning into force of this repeal. 

In subsection (1) of section two hundred and thirty, the words “ held before the 
date on which the notices of the meeting at which the resolution for the winding up 
of the oompany is to bo proposed are sont out ”, oxcept in relation to a winding up 
commenced before the coming into force of this repeal. 

In section two hundred and seventy-five, subsections (4) and (fi) and in sub¬ 
section (7) the words from tho beginning of the subsoction to the word “ and ” 
and the words 11 that subsection or under ”, except as respects orders on applications 
made before the oorning into force of this repeal. 

In section two hundred and seventy-seven, the words “ either himself to prosecute 
the offender or ” in subsection (I), subsection (4), the words “ and further that it is 
desirable in the public interest that the proceedings in the prosecution should be 
conducted by him ” in subsection (6) and subsection (8), except as respects prose¬ 
cutions instituted or ordered by the court to be instituted before the coming into 
force of this repeal. 

Subsection (3) of section two hundred and seventy eight- 

In section two hundred and eighty-four, subsection (2) and in subsection (3) 
the words from “ and any person ” to the end of the subsection. 

In paragraph (1) of section two hundred and ninety-eight, the words “ shall be 
given to the extent of three months only, instead of four months, and ”. 

Enactment contained in Part VI. 

Subsection (3) of section three hundred and six. 

Enactment contained in Part IX. 

In proviso (v) to subsection (1) of section three hundred and twenty-one, the 
words “ by the regulations of the company 

Enactment contained in Part XII. 

In section three hundred and fifty-five, sub-paragraph (i) of paragraph (a) if 
subsection (1) and the reference thereto in the first proviso in that subsection, in 
paragraph (b) of that subsection tho words “(other than those specified in 
paragraph 1 of the said Tart I) ” and paragraphs (i) and (iii) of the second proviso 
in that subsoction and the word “ and “ at tho oncl of paragraph (ii) thereof. 

Enactments contained in the Schedules. 

In the Third Schodulo the entry relating to any business in tho purchase of which 
unissued shares or debentures are to bo applied. 

Tn the Fourth Schedule, paragraph I of Part 1 and in parugiaph 13 of that Part 
tin* words “ Hnd a reasonable time and place at which any such material contract 
or a copy thereof may be inspected and in paragraph 1 of Part III the words 
“ the memorandum and ”, 

In the Fifth Schedule the entry relating to any business proposed to be uequired 
and the definition of “ financial year ” in tho Note at the end of that Schedule. 

In the Ninth Schedule t.hc entry relating to section two hundred and seventeen 
of the principal Act. 

In the Tenth Schedule the entry relating to registration of au increase of share 
oapital and the proviso immediately following that entry and the entry relating 
to registration of an increase in the number of members and the proviso immediately 
following that entry. 


PART 11. 

Enactments of Registbation of Business Names Act, 1916, Repealed. 

In subsection (1) of section three, the words 11 and if that nationality is not the 
nationality of origin, the nationality of origin ”, in both plaoes where they ooour 
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In subsection (I) of Boction eighteen, the words “ and if Mb nationality is not 
hib nationality of origin bis nationality of origin ” in paragraph (a), and the Mords 
" o-nd if the nationality is not the nationality of origin, the nationality of origin M 
in paragraph (b). 

In section twenty-Uo, in the deiinition of a former Christian name or surname, 
the word* from the first “ shall not,” to “ and,” and in the definition of a change of 
name the words from the first “ in the case of,” to the first “ or 

In tho Schedule, the wordh “ and if that nationality in not the nationality of 
origin, the nationality of origin 
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APPENDIX 3. 

T11E COMPANIES (WINDING-UP) HULKS, mK 

DATED AUGUST 29, 1929, MADE PURSUANT TO THE COMPANIES 
ACT, 1929 (19 k 20 Geo. 5, c. 23). 

Pheliminary. 

1. Subject to the limitation hereinafter mentioned these ltuleB shall apply to Application 
the proceedings in every Winding-up under the Act of a company, which shall nf rnleB - 
commence on and after the date on which those Rules come into operation, and R. 1 of 1909 
they shall also, so far as practicable, and subject to auy general or special order 

of the Court, apply to all proceedings which shall he taken or instituted after 
the said date, in the Winding-up oi a Company which commenced on or after 
the first day January, 1891. Rules which fiom their nature and Bubject matter 
are, or which by the head lines above tho group in which they arc contained 
or by their terms are made applicable only to the proceedings in a Winding-up 
by the Court, or only to such proceedings and proceedings in a creditors 1 
Voluntary Winding-up shall not apply to the proceedings in a Voluntary 
Winding-up, or as the case may bo in a members’ Voluntary Winding-up 
whether any such Voluntary Winding-up is oi is not boing continued under the 
Supervision of tlio Court. 

2. In these Rules, unless the context or subject-matter otherwise requires hrtwpietaliuB 

“The Act’ 1 means the Companies Act, 1929. p /iqqo 

“The Company” means a company which is being wound-up, or against ° * y 
wlneli proceedings to have it wound-up havp been commenced. 

“Judge” means m tho High Court the Judge who for tho time being 
exercises the jurisdiction of the High Court to wind-up Companies, 
and in any Court tho Judgo thereof, or officer who exercises the 
powers of tho Judge thereof. 

*' Proceedings ” means the proceedings in the winding-up of a Company 
under the Act. 

“ Registrar ” means in the High Court auy of the Registrars in Bankruptcy 
of the High Court, and any person who shall bo appointed to fill the 
office of Registrar under these Rules, and where a winding-up of a 
Company is in the District Registry of Liverpool or Manchester 
means the District Registrar; anil in a County Court, where tlicrp 
arc joint Registrars means either of such Registrars, or a Deputy 
Registrar, and in any Court other than the High ('curt, means the 
officer of the Court whose duty it is to exorcise in relation to a 
winding-up tho functions which in the High Court arc exercised by 
a Registrar or Master. 

“ The Rules ” means these Rules, and includes the prescribed Forms. 

“Sealed” moans sealed with the soal of the Court, 

“Taxing Officer” means tho Officer of tho Court whose duty it is to tax 
costs in the proceedings of the Court under its ordinary jurisdiction 

3. —(1) The forms in 1 lie Appendix, where applicable, and whore they are itm> of farms 
not applicable forms of the like character, with such variations ns circumstances in Appendix, 
may require, shall bo used. Where Buch forms are applicable any oosts R. 3ofls09. 
occasioned by the ubq of any other or more prolix forms snull bo borne by or 
disallowed to the party using the same, unlcsB the Court shall otherwise direct. 

(2) Provided that the Board of Trade may from time to time alter any forms 
which relate to matters of an administrative and not of a judicial character, 
or substitute new forms in lieu thereof. Where the Board of Trade alters any 
form, or substitutes any new form in liou of a form prescribed by these Rules, 

•ueh altered or substituted form shall he published in the London Gazette. 
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R. 6 of 1909. 
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ban bent. 

i. 7 of 1900 


COUBT AND CHAUDBBB. 

4. —(1 ) All proceedings in the winding-up of Companies in the High Court 
shall from time to time be attached to one or more of the Registrars, who shall, 
togethor with the necessary clerks and officers, and subject to tlio Act and 
Rules, aot under the general or special directions of the Judge. 

(2) Every other Registrar may aot for and in plaoe of Buch Registrar as 
above-mentioned in all proceedings under the Acts and Rules, including the 
holdiug of public examinations, awl when so acting such other Registrar shall 
be deemed to be 1 lie Registrar for the purposes of the Aot and Rules. 

(3) In every cause or matter within the jurisdiction of the Judge, whether 
by virtue of the Aot, or by transfer, or otherwise, the Registrar shall, in 
addition to his powers and duties under the Rules, have all the powers and 
duties of a Master, Registrar, or Taxing Master. 

5. —(1) The following matters and applications in the High Court shall be 
heard in open Court:— 

(a) Petitions. 

(b) Appeals to the High Court from the .Board of Trade and from the Official 

Receiver when aoting as Official Receiver and not as Liquidator. 

(o) Applications under section 285 of the Act. 

(d) Applications under section 294 of the Act. 

(e) Applications for the committal of any person to prison for contempt. 

(f) Such matters and applications as the Judge may from time to time by 

any general or special orders direct to be heard in open Court. 

(2) Examinations of persons summoned heforo the High Court under 
section 214 of (he Act, shall be held in Court or in Chambers as the Court 
shall direct. 

(3) Every other matter or application in the High Court under the Act to 
which the flules apply may be heard and determined in Chambers. 

6. —(1) In Courts other tnan the Hipn Court the following matters and 
applications to the Court shall be heard iu open Court:— 

(a) Petitions. 

(b) Public Examinations. 

(o) Applications under sub-scction (1) of section 277 of the Act 

(d) Applications to rectify tlio Register. 

(e) Appeals from the Official Receiver and Board of Trade 

ff) Appeals from any decision or act of the Liquidator. 

(g) Applications relating to the admission nr rejection of proofs 

(n) Proceedings under section 27fi of the Act. 

(i) Applications under section 294 of the Act. 

(I) Applications under section 285 of the Act. 

(k) Applications undor sub-section (1) and (2) of section 275 of the Aot 

and suoh applications under sub section (4) of the said section as can 

be made to the Court. 

(l) Applications under section 217 of the Art. 

(w) Applications under sub-scotion (2) of section 372 of the Aot. 

(n) Applications for the committal of any person to prison for contempt. 

(o) Suoh matters and applications as the Judge may from time to time by 

any general or speoial orders direct to he heard in open Court. 

(2) Any other matter or application may be heard and determinod in 
Chambers. 

7. Subject to the provisions of the Act and Rules in every Court-- 

(1) The Registrar may under Hie general or special directions of the Judge 

hear and determine nny application or matter wliieh under the Act 
and Rules may bo heard ana determinod in Chambers. 

(2) Any matter or application before the Registrar may at any time be 

adjourned by him to be heard before the Judge either in Chambers 
or in Court. 

fS) Any matter or application may, if the Judge or as the case may be, 
the Registrar, thinks fit be adjourned from Chambers to Court, or 
from Court to Chambers. 



Companies (Winding-up) Rules. Rules of 1929 736 


8 .— (1) Every application in Court other than a petition ahall be made by 
motion, notice of which shall be served on every person against whom an order 
is sought, not Icbb than two clear dayB before the day named in the notice for 
hearing the motion, which day must be one of the days appointed for the 
Sittings of the Court. 

(2) Every application in Chambers shall be made by summons, which, unless 
otherwise ordered, shall be served on every person against whom an order is 
sought, and shall require the person or persons to whom the summons is 
addressed to attend at the time and place named in the summons. 

0. Subjeot to tho orders of the Lord Chancellor tho place of Sitting of each 
County Court having jurisdiction under the Act shall for the purposes of such 
jurisdiction, be the town and place in whirh tho Court holds its Sitting's for 
the general business of the Court, under the County Courts Acts. 

10. Subjeot to the provisions of the Aet, the times of the Sitting of earh 
Court, other than the lligh Court in matters of the winding-up of Companies 
shall be those which are appointed for the transaction of the general business 
of the Court, unless the Judge of any BUch Court shall otherwise order. 

Proceedings. 

11. —(1) Every proceeding in a winding-up matter shall be dated, aud shall 
with any necessary additions, be intituled in the matter of tho company to 
whiob it relates and in the matter of the Companies Act, 1929, aud otherwise 
as in Forms 2 and 3. Numbers and dates may be denoted by liguros. 

(2) The first proceeding m every winding-up matter shall have a distinctive 
number assigned to it in the office of the Registrar, and all proceedings in any 
matter subsequent to the firBt proceeding shall bear the same number as the 
first proceeding. 

12. All proceedings shall be written or printed, or partly written or partly 
printed on paper ot the size of 13 inches in length and 8 inches in breadth, 
or thereabouts, and must havo a stitching margin; but no objection shall be 
allowed to any proof or affidavit on account only of its being writtou or printed 
on paper of other size. 

13. All orders, summonses, petitions, warrants, prooess of any kind (including 
notices when issued by the Court) and office copies in any winding up matter 
shall be sealed. 

14. Every summons in a winding-up maltcr in the High Court shall ho 
prepared by the applicant or his solicitor, aud issued from the offieo of the 
Registrar. A summons, when sealed, shall lie deemed to be issued. Tho person 
obtaining the Bumroons shall leave in the Registrar’s office a duplicate which 
Rhall be stamped with the proscribed stamp and filed. 

16. Evory order, whether made in Court or in Chambers in tho winding-up 
of a Company shall be drawn up by the Registrar, unless in any proceeding, or 
classes of proceedings, tho Judge or Registrar who makes the order shall diroct 
that no order need be drawn up. Where a direction is given that no order 
need be drawn up, tho note or memorandum of the order, signed or initialled 
by the Judge or tho Registrar making the order, shall be sufficient evidence of 
the order having been made. 

16. All petitions, affidavits, summonses, orders, proofs, notices, depositions, 
bills of costs and other proceedings in the High Court in a winding-up maltcr 
shall bo kept aud romain of record in tho office of tho Registrar and, subject 
to tho directions of the Court, shall be placed in one continuous file, and no 
proceedings in any winding-up matter shall be filed in the Central Office. 

17. In CourtB other than the High Court a file of proceedings in every 
winding-up matter shall be kept on which, subject to tho directions of (he 
Court, all petitions, affidavits, summonses, orders, proofs, notices, depositions, 
and other proceodings in the matter shall be placed and remain of record as 
far as possible in continuous order. 

18. In every Court all office copies of petitions, affidavits, depositions, papers 
and writings, or any parts thereof, required by the Official Receiver or any 
liquidator, contributory, creditor, officer of a Company, or other person entitled 
thereto, shall be provided by the Registrar, and shall, except as to figures be 


Motions and 
Summonses. 
Form l. 

R, 8 of 1909. 
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ot I’ounty Court. 
R. 9 of 1909. 
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R 10 of 1909. 


Title of 
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Fomin 2 and a. 


R. 11 of 1909. 
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R 12 t»t 1909 
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R. 1.5 of 1909 
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RuniinonNM 

R. 14 of 1909 
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R 17 of 1909 

Office copies 
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of tile. 

R 19 of 1909 
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fairly written out at length, and be sealed and delivered oat without any 
unnecessary delay, and in the order in which they shall have been beBpoken. 

19. Every person who has been a director or officer of a Company which is 
being wound up, and every duly authorised officer of the Board of Trade, shall 
be entitled, free of charge, and every contributory and every creditor whose 
claim or proof has been admitted, shall be ontitled on payment of the prescribed 
fee* at all reasonable times, to inspect the file of proceedings and to take 
copies or extracts from any dorument therein, or be furnished with Buch copies 
or extracts on payment of the prescribed fee.* 

30. Where, in the exercise of their functions under the Act or Rules, the 
Board of Trade or the Official Receiver requires to inspect or use the file of 
proceedings the Registrar shall (unless the file is at the time required for use 
in Court or by him) on request, transmit the file of proceedings to the Board 
of Trado or Official Receiver, as the ease may be. 

31. Every officer of a Court who shall receive any document to which an 
adhesive stamp shall be affixed, shall immediately upon receipt of tho document 
deface the stamp thereon, in the High Court in such manner as the Com¬ 
missioners of Inland Revenue may from timo to time direct, and in any other 
Court by writing partly on tho stamp and portly on the document the name of 
the matter, or in such other manner as the Commissioners of Inland Revenue 
may from time to time direct, and no such dorument shall be filed or delivered 
until the stamp thpreon shall have been defaced in manner aforesaid; and it 
shall be the duty of the party presenting or receiving Buch document to see 
that the defacement hereby prescribed haB been duly made. 

HeTIVTCK ANT) ExmiTION OF PlUKTAB AND IfiNTOKOI MENT OF OltDT.lLR. 

32. --(1) It shall be the duty of the High BuiliJf of a County Court to srrve 
Hucli orders, summonses, petitions and notices as the Court may require him to 
serve; to execute warrants and otliei process; to attend any sittings of the 
Court (but not sittings in Chambers); and to do and perform all bucIi things 
as mav be required of him by the Court. 

(2) Nothing in this Rule shull require any order, summons, petition, or 
notice, to be Hcrved by a bailiff or officer of tho Court which is not specially by 
the Act or Rules required to bo so Bnrved, unless the Court in any particular 
proceeding by order specially so directs. 

See aho r. 22 \, p. 770, infra. 

23. -- (1) All notices, summonses, and other documents other than those of 
which personal service is required, may he sent by prepaid post letter to the 
last known address of (he person to he served therewithj and the notice, 
summons, or document Bhall be considered as served at the time that tho same 
ought to be delivered in the due course of post bv the post office, and notwith¬ 
standing the same may be returned by the post office. 

(2) No service shall be deemed invalid by reason that the name, or any of 
the names other than the surname of the person to be served, has been omitted 
trom the document containing the person's name, provided that the Court is 
satisfied that in other respects the service of the document has been sufficient. 

24. —(1) Every order of a Court having jurisdiction to wind up a Company, 
made in the exercise of the powers conferred by the Acts and Rules, may be 
enforoed by such Court as if it were a judgment or order of the Court made 
in tho exercise of its ordinary jurisdiction. 

(2) Every such order of a County Court, and every process issued therein 
may be enforced, executed and dealt with not only by such Court, but by any 
County Court, whether such County Court has or has not jurisdiction to wind 
up a Company, as if sueh order or process were mado or iBBued for the enforce¬ 
ment of n judgment or order made by suoh last mentioned Court in the exeroise 
of its ordinary jurisdiction. 

Petition. 

25. Every petition for the winding-up of a Company by the Court, or subject 
to the supervision of the Court, shall be in the Forms Nos. 4 and 5 in the 
Appendix with such variations as circumstances may require. 

* Companies (Winding-Upl Amendment Rules, 192ft; p. 770, infra. 
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26. A petition shall be presented at the offioe or chambers of the Registrar, Mentation 
who shall appoint the time and place at which the petition is to be heard. o/ l* tlt,ou 

Notice of the time and place appointed for hearing the petition shall be written ® 26 °* 

on the petition and sealed copies thereof, and tlio Registrar may at any time 

before the petition has been advertised, alter the time appointed, and fix 

another time. 


27. Every petition shall be advertised seven clear days before tho hearing as Advertisement 
followB: — of petition 

(1; In the case of a Company whoso registered office, or if there shall be no « lono 

such office, then whoso principal or last known principal place of *7 of 1908, 
business is or was situate within ten miles of the principal entrance of 
tho Royal Courts of Justice once in tho Lotuion Gazette, and once at 
least in ono London daily morning newspaper, or in such other news¬ 
paper as the Court directs. 

(2) In the case of any other Company, once in the London Gazette, and onre 
at least in one local newspaper circulating m the district where the 
registered office, or principal or last known principal place of business, 
as the case may be, of sue!) Company is or was siiuato, or in Buch other 
newspaper as shall be directod hy the Court. 

(3; The advertisement shall state the day on which the petition was pre¬ 
sented, and tho mime and address ot the petitioner, and of his solicitor 
and London agent (if an)), uml shall contain a note at the foot thereof, 
stating that any person who intends to appear on the hearing of the 
petition, either to oppose or support, must send notice of his intention 
to tho petitioner, or to his solicitors or London agent, within the time 
and manner prescribed by Jtulo 33, and an advertisement of a petition 
for the wimling-un of a Company by the Court which does not contain 
such a note shall or deemed irregulur. 

And if tho petitioner or his solicitor does nut within the time lioreby pre¬ 
scribed or within such extended time as the Registrar may allow duly advertise 
the petition in the manner prescribed bv this Rule the appointment of the time 
and place at which the petition is to be beaid shall be cancelled by the Registrar 
and the petition sliall be removed from the AIm in the Companies (Windmg-up) 

Office unless the Judge or the Registrar shall otherwise direct. 


28. Every petition shall, unless presented by the Company, be served upon Nemos of 
the Company at the registered office, if any, of the Company, and if there is petition 
no registered office, then at the principal or last known principal place of Farms 7 and9. 
business of the Company, if any such can be found, by leaving a copy with any R. 28 of 1909 
momber, officer, or servant of the Company there, or in case no such member, 
officer, or servant can be found them, then by leaving a copy at such registered 
office or principal place of business, or by serving it on such member, officer or 
servant of tho Company as the Court may direct; and where the Company is 
being wound up voluntarily, the petition sliall also be served upon the Liquidator 
(if any), appointed for the purpose of winding-np the affairs of the Company. 


29. Every potilion for the winding-up of a Company bv the Court, or subject 
to the supervision or the Court, shall bo verified by an affidavit referring thereto. 
Such affidavit Hhall be modi* by the petitioner, or by one of the petitioners, if 
more than one, or, in ease the petition is presented by a corporation, by some 
director, secretary, or other principal officer thereof, and shall be sworn after 
and filed within four days after the petition is presented, and such affidavit 
shall be sufficient primd iarie evidence of the statements in the petition. 


Verification 
of petition. 
Forme 9 and 10. 
R. 29 of 1909. 


80. Every contributory or creditor of tho Company sliall be entitled to be 
furnished, by the solicitor of the petitioner with a copy of the petition, within 
24 hours after requiring same, on paying the rate of 4 d. per folio of 72 words 
for such copy. 


Copy of petition 
to be furnished 
to oi editor or 
contributory. 

R. 30 of 1909 


Provisional Liquidator. 


31.—(1) After the presentation of a petition, upon the application of a 
creditor, or of a contributory, or of the Company, and upon proof by affidavit 
of sufficient ground for the appointment of a Provisional Liquidator, the Court, 
if it thinks fit and upon such terms as in tho opinion of the Court shall be 
just and necessary, may make the appointment. 


Appointment 
of Provisional 


Liquidator 
R. 31 of 1909 


P. 
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Attendant' 
before htunnp 
to phowcomrli- 
ttTirc with niifN 

R. 32 of ll)(UI. 


Nohoe by 
persons who 
intend to 
appear 

R 33 of 1900. 


Form 1Y, 


List of names 
and addresHi« 
of persons who 
appear on the 
petition. 

Form 13 
R. 34 of 1900 


Affidavits 
opposition 
and reply 

R. 3d of 1909. 


9ohstitution of 
creditor or 


(2) Tha order appointing the Fromional Liquidator shall bear the number 
of the petition, ana shall state the nature and a short description of the 
property of whioh the Provisional Liquidator is ordered to take possession, and 
the duties to be performed by the Provisional Liquidator. 

(3) Subject to any order or the Court, if no order for the winding-up of the 
Company is mado upon the petition, or if an order for the winding-up of the 
Company on the petition is rescinded, or if all proceedings on the petition are 
stayed, or if an ordei is made continuing the voluntary winding-up of the 
Company Bubject to the supervision of tho Court, the Provisional Liquidator 
shall be entitled to bo paid, out of the property of the Company, all the costs, 
charges, and expenses properly incurred by him as Provisional Liquidator, 
including such sum us is or would be payable under the scale of fees for the 
time being in force whero tho Official Receiver is appointed Provisional 
Liquidator, and may rotain out of such property the amounts of such costs, 
charges, and expenses. 

(4) Where any person other than the Official Receiver has been appointed 
Provisional Liquidator and the Official Receiver has taken any steps ror the 
purposo of obtaining a statement of atfairn or has performed any other duty 
prescribed by those Rules the Provisional Liquidator shall pay the Official 
Receiver such sum, if any, as the Court directs. 

Hearing of Pltiiions ami Okmbn Madl Thereon. 

32. After a petition has been presented, the petitioner, or his solicitor Bhall, 
on a day to be Appointed by the Registrar, attend before the Registrar and 
satisfy him that tho potitiun has been duly advertised, that the prescribed 
affidavit verifying the statements therein and tho affidavit of service (if any) 
have been duly filed, and that Die provisions of the Rules as to petitions for 
windihg-up Companies have been duly complied with by the petitioner. No 
order for the winding-up of a Company shall be made on tho petition of any 
petitioner who lias not, prior to tho hearing of tho petition, attended before 
the Registrar at the time appointed, And satisfied him in manner required by 
this Rule. 

33. Every person who intends to appear on the hearing of a petition shall 
serve on, or send by post to, the petitioner, or his solicitor or London agent, 
at the address Btated in tho advertisement of the petition, notice of his intention. 
The notice shall contain the address of such person, and shall he signed by him 
or by his solicitor or London agent, and shall lie flerved, or il sent by post shall 
he posted in such time as in ordinary course of post to reach the address not 
later than six o’clock in the nriornoon of the dav previous to the day appointed 
for the hearing of the petition, or if such day ho a Monday, not Inter than 
one o’clock in the aflemoon of the Saturday previous to such day Tho notice 
shall be in Form 12 with such varinlions ns cm umslanees may requiie A person 
who has failed to comply with this Rule shall not, without the special leave of 
the Court, be allowed to appear on the licariug of tho petition. 

34. The petitioner, or his solicitor or London agent, shall prepare a list of 
the names and addresses of the persons who have given notice of their intention 
to appear on the hearing of tlie petition, and of their respective solicitors, 
which shall bo in Form 13. On the day appointed for hearing the petition a 
fair copy of the list (or if no notice of intention to appear has been given 
u statement in writing to that effect) shall be handed by the petitioner, or his 
soliritor or London agent, to the Court prior to the hearing of the petition. 

35. —(1) Affidavits in opposition to a petition that a Company may be wound 
up by or subject to the supervision of the Court shall be tiled within seven days 
of the date on which the affidavit verifying the petition is filed, and notice of 
the filing of every affidavit in opposition to such a petition shall bo given to 
the petitioner or the solicitor or London agent of the petitioner, on the day on 
which the affidavit is filed. 

(2) An affidavit in reply to an affidavit filed in opposition to a petition shall 
be filed within three days of the date on which notice of snen affidavit is 
received by the petitioner or tho solicitor or I/mdon agent of the petitioner. 

30. When a petitioner is not entitled to present a petition, or whether so 
entitled or not, where he (1) fails to advertise his petition within the time by 
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these Rules prescribed or such extended time as the Registrar may allow or contributory 
(2) consents to withdraw his petition, or to allow it (o be dismissed, or the 
hearing adjourned, or fails to appear in support of his petition when it is !! /, 

oalled on in Court on the day originally fisted for the hearing thereof, or on 30 01 
any day to which the hearing lias been adjourned, or (3) if appearing, does not 
apply for an order in the terms of the prayer of his petition, the Court may, 
upon such terms as it may think just, substitute as petitioner any creditor or 
contributory who iii the opinion of the Court would nave a right to present a 
petition, and who is desirous of prosecuting tho petition. An order to sub¬ 
stitute a petitioner may, where a petitioner fails to advertise his petition within 
tho time prescribed by these Rules or consents to withdraw his petition, be 
made in Chambers at any time. 


Ohdeii to WiNi>-ur a Company. 

37. When an order for the winding-up of a Company, or for the appointment 
of a Provisional Liquidator prior to the makiug of an order for the wmding-up 
of the Company, has been made, the Registrar shall, on the same day, send to 
the Official Receiver a notice informing him that the order has been pronounced. 

The notice shall he in Forms 14 and 15 respectively, with such variations as 
oireumstances may require. 

38. It Bliall be the duty of the petitioner, or Iub solicitor or London agent, 
and of all other persons who have appeared on the hearing of the petition, at 
latest on the day following the day on which an order for the winding-up of 
a Company is pronounced in Court to leave at the Registrar’s office all the 
documents required for tho purpose of enabling the Registrar to complete the 
order forthwith. 

39. Jt shall not be necessary for the Registrar to make an appointment to 
settle I he order, unless in any particular case the special circumstances make 
an appointment necessary. 

40. An order to wind up a Company or for the appointment of a Provisional 
Liquidator shall contain at the foot thereof u notice stating that it will be the 
duty of such of tho persons who are liable to make out or concur in making out 
the Company’s statement of affairs as the Official Receiver may require, to 
attend on the Official Receiver at such time and plane as he may appoint and 
to give him all information he may require. 

41. —(1) When an order that a Company be wound up, or for the appoint¬ 
ment of a Provisional Liquidator has been made:— 

(a) Throe copies of the order sealed with tho seal of the Court shall forth¬ 

with be sent by post or otherwise by tho Registrar to the Official 
Receiver. 

(b) The Official Receiver shall cause a sealed copy of the order to be served 

upon the Company by prepaid letter addressed to it at its registered 
office (if any) or if there is no registered office at its principal or last 
known principal place of business or upon such other person or persons, 
or in Buoh other manner as the Court may direct, and if the order is 
that tho Company be wound up by the Court, shall forward to the 
Registrar of Companies the copy of the order which by section 176 
of the Act is directed to be so forwarded by the Company or otherwise 
as may be prescribed. 

(o) The Official Receiver shall forthwith give notice of the order to the 
Board of Trade, who shall forthwith cause the notice to bo gazetted. 

(d) The Official Receiver shall forthwith send notice of the order to such 
local paper as the Board of Trade may from time to time direot, or, 
in default of such direction, as he may solect. 

(2) An order for the winding-up of a Company subject to the supervision 
of the Court, shall before the expiration of twelve days from the date thereof 
be advertised by the petitioner, once in the London (jazntte, and shall be served 
on suoh persons (if any) and in suoh manner as the Court shall direct. 

4la See p. 772, infra, added by amendment 18th April, 1033. 

« (2) 
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Forms 14 and I A. 


H. 97 of 1909. 
Documents for 
drawing up 
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with Registrar. 

R. 38 of 1900. 
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for settling 
order. 

R. 99 of 1900. 
Contents of 
winding-up 
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Forms 11 and 16. 
R. 40 of 1909. 


Transmission 
and advertise¬ 
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winding-up 
order. 


R. 41 of 1909. 
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Transfer of 
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H. 47 of 1909. 


Transfers of Actions and ritoosBDiNGB. 

42. —(1) Where an order has been made for the winding-up of a Company 
thou if such order was made by the High Court or if the proceedings have been 
transferred to the High Court the Judge shall have power, without further 
consent, to order the transfer to him of any action, cause or matter peuding in 
any other Court or Division brought or continued by or against the Company, 
and any action or proceeding by a mortgagee or debenture holder of the 
Company against the Company, for the purpose of realising his security, or bv 
any oilier person for the purpose of enforcing a claim against the Company's 
assets or properly, which is ponding in the lligh Court or before any Judge 
thereof shall without further order be transferred to the Judge of the High 
Court. In the case of applications in Chambers in actions bo transferred where 
the practice in winding-up is different from the practice in the Chancery 
Division the practice in winding-up shall prevail. 

(2; Where any action brought by or against a Company against which & 
winding-up order lias boon made is transferred to the Judge of the High Court, 
the Registrar may, under the general or special directions of the Judge, hear, 
determine and deal with any application, matter, or proceeding which, if the 
action had not been transferred, would have been determined in Cliuuibers. 
These provisions shall apply to the proceedings in any action in which by the 
Rules of the Supreme Court or otherwise the Chamber proceedings are directed 
to be dealt with by the Registrar. 

43. The Judge of the High Court may at any time, for good cause shown, 
order the proceedings in any Court oilier than the High Court to bo transferred 
to the High Court, or any proceedings in the High Court to be transferred from 
the High Court to any other Court. 

44. The Judge of any Courl, other than the High Court or a Palatine Court, 
may at anv time, for good cause shown, order any proceedings which have lieen 
commenced or arc pending in his Court (n bo transferred to any Court which 
has jurisdiction (o order the winding-up of a Company, not being the High 
Court or u Palatine Court. 

45. In a winding-up by the Court, notice of an application for a transfer 
of proceedings shall before tlio hearing thereof, bo served by the applicant on 
the Official Receiver of the Court in which the proceedings are pending and 
ou the Official Receiver of the Court to which the proceedings are sought to 
bo transferred. 

46. When an order for the transfer of proceedings lias been made: — 

(1) The person on whose application the transfer has been made shall lodge 

with I lie Registrar ol the Courl to which the proceedings are trans¬ 
ferred a scaled copy of the order of transfer. 

(2) in a winding-up by tho Court the Official Receiver of the Court to 

which the proceedings are transferred shall (unloBS the Court which 
orders the transfer or the Court to which tho proceedings are trans¬ 
ferred shall direct thut some other Official Receiver shall become 
Official Receiver in the proceedings) become the Official Receiver 
in the proceedings. 

(2) The records of the proceedings shall be transmitted to the Registrar of 
the Court to which the proceedings are transferred, and in a winding- 
up by the Court such Registrar, as soon as lie has received the 
records, shall give notice of the trausfer to the Official Receiver of 
his Court, or other the person who bus become Official Receiver in 
the proceedings and buck Official Receiver shall give notice of the 
transfer to the Board of Trade. 

(4) The proceedings shall receive a new distinctive number. 

47. Whenever the Lord Chancellor, by order under his hand, shall exclude 
any County Court from having jurisdiction undor the Act, or shall attach the 
distriot or any part of the district of a County Court to any other County Court, 
any winding-up matters pending in the Court or district to which the order 
relates shall become transferred to such Court as shall be mentioned for the 
purpose in the order; and, thereupon, the Rules as to transfer of proceedings 
shall apply to the transfer of buoIi pending proceedings in all respects as if 
the proceedings bad been transferred by order of a Court having power to 
transfer proceedings. 
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Social Manager. 

48 . —(1) An application by the Official Receiver for the appointment of a 
special manager shall bo supported by a report of the Official Receiver, which 
snail be placed on the file of proceedings, and such report shall either Blate the 
amount of remuneration which, in the opinion of the Official Receiver, ought 
to be allowed to the special manager, or that it is, in the opinion of the Official 
Receiver, desirable that the fixing of such remuneration should be deferred. 
No affidavit by the Official Receiver in support of the application shall be 
required. 

(2) The remuneration of the special manager shall, unless the Court other¬ 
wise in any case direots, be stateu in the order appointing him, but the Court 
may at anjr subsequent time for good cause shown make an order for payment 
to the special manager of further remuneration. 

(3) A copy of the order appointing a special manager shall be transmitted 
to the Board of Trade by the Official Receiver. 

49 . Every special manager shall account to the Official Receiver, and the 
Special Manager’s accounts shall bo verified by affidavit, and, when approved 
by the Official Receiver, the totals of the receipts and payments shall ho added 
by the Official Receiver to his accounts. 


Statement of Ar fairs. 

50 . --(1) A person who under section 181 of the Act has been required by 
tliQ Official Receiver to submit and ver.fy a statement of allairs of a Company, 
shall tu furnished by the Official Receiver with such forms and instructions as 
the Official Receiver in his discretion shall consider necessary. The statement 
shall he made out in duplicate, one copy of which shall be verified by affidavit 
Tho Official Receiver shall cause to bo filed with the Registrar tho verified 
.statement of affairs. 

(2) The Official Receiver may from time to time hold personal interviews 
with uny such person as is mentioned in paragraphs (a) (b) (c) or (d) of 
subsection (2) ot section J81 of the Act for the purpose of invesligaliug the 
Company's affuirB, and it shall bo the duty of every such person to attend on 
the Official Receiver at such time and place as the Official Receiver may appoint 
and give the Official Receiver all information that lie may require. 

51 . When any person requires any extension of time for submitting the 
statement of atfairs, he shall apply to the Official Receiver, wl*n may, if he 
thinks lit, give a written certificate extending the time, which certificate shall 
be filed witii the proceedings in the winding-up and shall ronder an application 
to the Court unnecessary. 

52 . After the statement of affairs of a Company has been submitted to the 
Official Receiver it shall be the duty of each person who has made or concurred 
in making it, if and when required, to attend on the Official Receiver and 
answer all suoh questions as may be put lo him, and give all such further 
information as may bo required of lmn by the Official Receiver in relution to 
the Statement of Affairs. 

58 . Any default in complying with the requirements of section 161 of tho 
Act may be reported by the Official Receiver to the Court. 

54. A person who is required to make or concur in making any statement 
of affairs of a Company snail, before incurring any costs or expenses in and 
About the preparation and making of the statement, apply to the Official 
Receiver for Ins sanction and submit a statement of the estimated costs and 
expenses which it is intended to incur; and, except by order of the Court, no 
person shall be allowed out of the assets of the Company any costs nr expenses 
which have not before boing incurred been sanctioned by the Official llccoiver. 

55 . —(1) Any application to dispense with the requirements of section 181 of 
the Act shall be supported by a report of the Official Receiver showing the 
special circumstances which in his opinion render such a course desirable. 

(2) When the Court has made an order dispensing with the requirements of 
the said section, it may give such consequential directions as it may see fit and 
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Form 93. 


Form 108 (Si, 


Standing 
security to 
Board of Trade 
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FormM. 


in particular ii may give directions as to the sending of any notices which are 
by these Buies required to be sent to any person mentioned in the Statement 
of Affairs. 

Appointment of Liquidator in a Winding-up by the Court. 

66 .— (1) As soon as possible after the first meeting of creditors and con¬ 
tributories have been held the Official Receiver, or the Chairman of the meeting, 
as the case may be, shall report the result of euch meeting to the Court. 

(2) Upon the result of tho meetings of creditors and contributories being 
reported to the Court, if there is a difference between the determinations of the 
meetings of the creditors and contributories, tho Court shall, on the application 
of the Official Receiver, fix a time and place for considering the resolutions and 
determinations (if any) of the meetings, deciding differences, and making such 
order as shall be necessary. In any other case the Court may upon the applica¬ 
tion of the Official Receiver forthwith make any appointment necessary for 
giving effect to any such resolutions or determinations. 

(3) When a time and place have been fixed for tho consideration of the 
resolutions and detenuinations of the meetings, suoh time and place shall be 
advertised by the Official Receivor in such manner as the Court shall direct, 
but so that the first or only advertisement shall be published not less than seven 
days before tho time so fixed. 

(4) Upon the consideration of the resolutions and determinationr of the 
meetings the Court shall hear the Official Receiver and any creditor or 
contributory. 

(5) If a Liquidator is appointed a copy of tho order appointing him ahull be 
transmitted to the Board of Trade by tho Official Receiver, and the Board of 
Trade shall, as soon as the Liquidator has given security, cause notice of the 
appointment to be gazetted. The expense of gazetting the notice of the appoint¬ 
ment shall be paid by the Liquidator, but may be charged by him on the assets 
of the Company. 

(6) Every appointmunt of a Liquidator or Committee of Inspection shall be 
advertised by tno Liquidator in Buch manner as the Court directs immediately 
after the appointment has been made, and tho Liquidator has given tho required 
security. 

(7) If a Liquidator in a winding-up by the Court shall die, or resign, or be 
removed, another Liquidator may be appointed in las place in the same manner 
os in the case of a first appointment, aud the Official Receiver shall, on the 
request of not loss than one-tenth in value of the creditors or contributories 
summon meetings for the pui pose of determining whether or not the vacancy 
shall bo filled; but none of tho provisions of this Rule shall apply where the 
Liquidator is released under section 197 of the Act in which catie the Official 
Receiver shall remain Liquidator. 


Security m Liquidator or Special Manager in a Winding-up by tub Court. 

67. In the case of a Special Manager or a Liquidator other than the Official 
Receiver, the following provisions as to security shall have effect, namely:— 

(1) The aeourity shall be given to suoh officers or persons, and in suoh manner 

as the Board of Trade may from time to time direct. 

(2) It shall not be necessary that security shall be given in eaoh separate 

winding-up; but security may bo given either specially in a particular 
winding-up, or generally, to be avaiiablo for any winding-up iu which 
tho person giving security may be appointed, either as Liquidator or 
Spocial Manager. 

(3) The Board of Trade shall fix the amount and nature of such security, 

and may from time to time, as they think fit, either increase or 
diminish tho amount of speoial or general security which any person 
has given. 

(4) The certificate of tho Board of Trado that a Liquidator or Special 

Manager has given security to their satisfaction shall be filed with the 
Registrar. 

(6) The cost of furnishing the required security by a Liquidator or Special 
Manager, inoluding any premiums which he may pay to a Guarantee 
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Society, shall be borne by him personally, and shall not be charged 
against the assets of the Com puny as An expense incurred in the 
winding-up. 

58. — (1) Jf a Liquidator or Speoial Manager fails to give the required 
security within the time staled for that purpose in the order appointing him, 
or any extension thereof, the Official Receiver sLall ropurt such failure to the 
Court, who may thereupon rescind the order appointing the Liquidator or 
Special Manager. 

(2) If a Liquidator or Special Manager fail** to keep up his security the 
Offioial Receiver shall report Buch failuro to the Court, who may thereupon 
remove the Liquidator or Speoial Managor, and make such order as to costs &B 
the Courc shall think fit. 

(3) Where an order is made under this Rule rescinding an order for the 
appointment of or removing a Liquidator, the Court may direct that meetings 
shall be held for the purpose of determining whether an application shall be 
made to the Court for another Liquidator to be appointed and thereupon the 
same meetings shall be summoned and the same proceedings may he taken as 
in the case of a first appointment of a Liquidator. 

Puiilio Examination. 

59. The consideration of a report made by the Official Receiver pursuant to 
subsection (2) of seefiun 182 of the Act shall ho before the Judge of the Court 
personally in Chambers, and the Official Receiver shall personally, or by counsel 
or solicitor, attend tho consideration of the report, anil give the Court any 
further information or explanation with reference to the matters stated in the 
report which tho Court may requiro. 

60. Whore the Judge makes an order undor section 216 of the Act, direitiug 
any person or persons to attend for publio examination.- 

(a) The examination shall be hold before the Judge. Provided that in tho 

High Com I the Judge may direct that the whole or any part of the 
examination of any such poison or person**, including any application 
os to coats, bo held and heard and determined before the Registrar, or 
before any of the persons mentioned in subsection (O') of the said 
section. 

(b) The Judge may, if he flunks fit, either in tin* order for examination, or 

by any subsequent order, give directions as to tho special matters on 
which any such person is to he examined. 

Io) Where on an examination held before the Registrar, or one of the persons 
mentioned in subsection (9) of the said Bertion, lie is of opinion that 
such examination is being unduly or uurieiessarily protracted, or for 
any othci sufficient cause, he may adjourn the examination of any 
person, or any part of the examination to bo held before the Judge. 

61. Upon an order directing a person to attend for public examination being 
made, the Official Receiver shall, unless the Judge shall otherwise direct, without 
further order take an appointment for the public examination to be hold. 

62. A day and place shall be appointed for holding tho public examination, 
and notice of the day and place so appointed shall be given by the Official 
Receiver to tho person who is to be exumined bv sending such notice in a 
registered letter oddressod to his usual or last known address 

63. —(1) The Official Receiver shall give norice of the time and place appointed 
for holding & public examination to the creditors and run tributaries bv adver¬ 
tisement in such newspaper** as the Board of Trade from time to time direct, or 
in default of any such direction as the Official Receiver thinks fit, and shall also 
forward notice of the appointment to the Board or Trade to be gazetted. 

(2) Where an adjournment of the publio examination has been directed, 
notios of the adjournment shall not, unless otherwise directed by tbo Court, be 
advertised in any newspaper, but it shall be sufficient to publish in the gazette 
a notice of tho time and place fixed for the adjourned examination 

64. —(1) If any person who has been directed by the Court to attend for 
publio examination fails to attend at the time and place appointed for holding 
or proceeding with tbo same, and no good cause is shown by him for such 
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failure, or if before the day appointed for the examination the Official Receiver 
satisfies the Court that such person has absconded, or that there is reason for 
believing 1 that he is about to abscond with the view of avoiding examination, 
it shall no lawful for the Court, upon it being proved to the satisfaction of the 
Court that notice of the order and of the time and place appointed for 
atteudanoc at the public examination was duly served, without any further 
notice, to issue a warrant for the arrest of the person required to attend, or 
to make such other order as the Court shall think just. 

(2) A warrant of arrest issued by the High Court under this Rule shall be 
issued in the Central Office of the Supreme Court pursuant to an order of the 
Court directing such issue. 

65. The notes of every public examination shall, after being signed as required 
by section 216 (7) of the Act, be filed with the Registrar. 


PROCEEDINGS JJY OR AGAINST DIRECTORS, PROMOTERS, AND OFFICERS. 

66. —(1) An application made to the Court under any of the following pro¬ 
visions of the Act:— 

(]) Section 276; 

(2) Subsections (1) (2) or (4) of secLion 27f>; 

(3) Section 217; 

(4) Subsection (2) of section 372; 

shall in any court other than the High Couit be made by motion to the Court. 
In the High Court the application shall be mado by a summons returnable in 
the first instance in Chambers. The summons shall state the nature of the 
declaration or order for which application is made, and the grounds of the 
application, and, unless otherwise ordered, shall be served, in tlie mAuner in 
which an originating summons is required by the Rules of the Supremo Court 
to be sened, on every person against whom an order is nought, not less than 
eight days before the day named in the summons for hearing the application. 
Where any such application is made by siiniimms no affidavit or report sliall be 
filed before the return of the Huminons. 

(2) On the return of the summons the Court may give such directions hb it 
shall think fit aH to whether points of claim and detence are to be delivered oh 
to the taking of evidence wholly or in part by affidavit or orally, und the cross 
exam illation either before the Judge on the hearing in Court or m Chambers 
of any deponents to affidavits in support of or in opposition to the application 
und as to any report it may require the Official Receivei or Liquidator to make 
and goncrally as to the procedure on the summons and foi the hearing thereof. 

(3) Where any such order as is mentioned in paragraph (2) of this Rule 
has directed that points of claim and defence shall be delivered then if sub¬ 
sequently to such order and before the summons has been set down for trial or 
adjourned to the Judge either party wishes to apply for any further direction 
as to any interlocutory matter or tiling he shall restore the summons to the 
Registrar’s list and shall give two clear days’ notice in writing to the other 
party stating the grounds of the application. A oopy of such notice shall be 
filed with the Registrar two clear doyB before the day for which the summons 
is restored. 

67. Where tiie application is mado by motion the Court may at any time 
bofore making an order require the Official Roceivor or Liquidator to furnish 
to tho Court a report with respect to any facts or mattors which are in his 
opinion relevant to the application and may give any directions it may see fit 
with regard to any of tho matters mentioned in paragraph (2) of the last 
preceding Rule. Notice of any such intended motion slmll be served on every 

S erson against whom an order is sought, not less than eight days bofore the 
ay named in the notice for hearing the motion. A copy of every report and 
affidavit intended to be used in support of tho motion snail be served on every 
person to whom notice of motion is given not less than four days before the 
hearing of the motion. 

68 .— (1) Where any application under section 217 of the Act is made or 
heard after a public examination under section 216 of the Act which has been 
bald before the Registrar or any of the persons mentioned in subsection (9) of 
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the said section 21 6 then unless the Judge shall otherwise direct such application 
shall be heard and determined by such Registrar or other person. 

The Judge shall personally hoar all other applications under the said 
section 217 and all applications which may be made to the Court under 
subsection (4) of section 275 of the Act: Provided that in the High Court the 
Judge may direct that such applications or any of them shall be heard and 
determined by the Registrar. 

(2) Where any order has been mado under tlio said section or Bubseetion any 
application for leave arising out of such order Bnall bo made in the winding-up 
of tlio Company in relation to which such order was made and the dissolution 
of the Company or the stay of all proceedings in Buoh winding-up shall not be 
a bar to such application or to the granting of lcavo. 

69. Where iii the course of the proceedings in a winding-up by the Court an 
order has been mudo for the public examination of porsoiiB named in the order 
pursuant to section 216 of the Act, then in any proceedings subsequently 
instituted under any of the provisions of the Act mentioned in paragraph (1) 
of Rule 06, the verified notes of the examination of each person who was 
examined under the ordor shall, subject us hereinafter mentioned und to nity 
order or directions of the Court as to the manner and extent in and to which 
the notes shall be used, and subject to all just exceptions to the admissibility 
in eudence against any particular person or persons of any of the statements 
contained in Ihc notes of tho examinations, be admissible in evidence against 
any of the persons against whom the application is made, who, under section 216 
of the Act, and the order for the public examination, was or had the opportunity 
of being present at and taking part in the examination: Provided that before 
any such notes of a public examination shall be used on any such application, 
the person intending to use the same shall, not less than fifteen days before the 
day appointed for hearing the application, give notice of such intention to each 
person against whom it is intended to use such notes, or any of them, specifying 
the notes or parts of the notes which it is intended to read against him, and 
furnish him with copies of such notes, or parts oT notes (except noteR of the 
person’s own depositions), and provided nlw that every person against whom 
the application is made shall be nt liberty to cross-examine or re-examine (ns 
the case may lie 1 * any person the notes of whose examination are read, in all 
respects as if such person had made an nffidaut on the application. 


Witnesses and Depositions. 

70. If the Court or the officer of the Court before whom any examination 
under the Act and Rules is directed to bo held shall in any case, and at any 
gtago of the proceedings, bo of opinion that it would be desirable that a person 
(oilier than the person before whom an examination is taken) should be 
appointed to take down the evidence of any person examined in shorthand or 
otherwise, it eliall be competent for the Court or officer aforesaid to make such 
appointment. The person at whose instance the examination is taken shall 
nominate a person for the purpose, and the prison so nominated shall be 
appointed, unless the Court or officer holding the examination shall otherwise 
order. TCvcry person bo appointed shall be paid a sum not exceeding one guinea 
a day, ami a sum not exceeding flrf. per folio of 90 words for any transcript of 
the evidence that may be required, and such sums ahull be paid by the party 
at whoso instance the appointment was made, or out of the assets of the 
Company as may ho directed by the Court. 

71. —(1) If a person examined before a Registrar or other officer of the 
Court who bus no power to commit for contempt of Court, refuses to answer 
to the satisfaction of the Registrar or officer any question which he may allow 
to he put, the Registrar or officer shall report such refusal to the Judge, ami 
upon euch report being made tho person in default shall be in tho samo position, 
and be dealt with in the same manner as if he had made default in answering 
before the Judge^ 

(2) The report shall be in writing, hut without affidavit and shall set forth 
the question put, and the answer (if any) given by tho person examined, 

(8) The Registrar or other officer shall, boforo the conclusion of tlio examina¬ 
tion at which the default in answering is made, name the time when and the 
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place where the default will be reported to the Judge, and upon receiving the 
report the Judge may take such aotion thereon aa he shall think fit. If 
the Judge is sitting at the time when the default in answering is made, such 
report may be reported immediately. 

73.—(1) The Official Receiver may attend in person, or by an assistant 
Official Receiver, or by counsel or by solicitors employed for the purpose, any 
examination of a witness under section 214 of the Act, on whosesoever applica¬ 
tion the same has been ordered, and may take notes of the examination for his 
own use, and put such questions to the persons examined as the Court may allow. 

(2) The notes of the depositions of a person examined undor section 214 of 
tho Act, or under any order of the Court uefore the Court, or before any officer 
of the Court, or person appointed to take such an examination (other than the 
notes of the depositions of a person examined at a public examination undor 
section 216 of the Act) shall be forthwith lodged in the Chambers of the 
Registrar but shall not ho filed, or be open to the inspection of any creditor, 
contributory, or other person, exoept the Official Receiver or Liquidator, oi 
any Provisional Liquidator other than the Official Receiver, while he is acting 
as Provisional Liquidator, unless and until the Court shall so direct, and the 
Court may from time to time give suoh general or Bpecial directions as it shall 
think expedient as to tho oustody and inspection of such notes and the furnishing 
of copies of or extracts therefrom. 

Disclaimer. 

73. — (I) Any application for leave to disclaim any part of the property of 
a Company pursuant to subsection (1) of section 267 of the Act shall be by 
ex parto summons. Such summons shall be supported by an affidavit showing 
who are the parties interested and what their interests are. On the hearing of 
the summons the Court shall give suoh directions as it secs fit and in partic ular 
directions as to the noticos to be given to the parties interested or any of them 
and the Court may adjourn the application to enable any such party to attend. 

(2) Where a liquidator disclaims a leasehold interest he shall forthwith file 
the disclaimer at the office of the Registrar. The disclaimer shall contain 
particulars of the interest disclaimed and a statement of the persons to whom 
notice of tho disclaimer has been given. Until the disclaimer is filed by the 
liquidator the disclaimer shnll bo inoperative. A disclaimer shall be in the 
Form No. 35 and a notice of disclaimer in the Form No. 36 in the Appendix 
with such variations as circumstances may require. 

(3) Where any person claims to be interested in any part of the property 
of a Company which the liquidator wishes to disclaim ho shall at the request 
of the liquidator furnish a statement of the interest so claimed by him. 

Vesting of Disclaimed Properiy, 

74. —(J) Any application under subsection (6) of section 267 of the Act for 
an order lor the vesting of any disclaimed property in or the delivery of any 
such property to any persons shall be supported by the affidavit filed on the 
application for leave to disclaim such property. 

(2) Where such an application as aforesaid relates to disclaimed property 
of a leasehold nature ana it appears that there is any mortgagee by demise 
(including a chargee by way of legal mortgage), or under-lessee of such property 
the Court may direct that notice Bhall be given to such mortgagee or under¬ 
lessee that if he does not elect to accept ana apply for such a vesting order as 
aforesaid upon the terms required by the above-mentioned subsection and 
imposed by the Court within a time to be fixed by tho Court and stated in the 
notice he will be excluded from all interest in and Beourity upon the property 
and the Court may adjourn the application for such notice to be given and for 
suoh mortgagee or under-lessee to be added as a party to and Berved with the 
application and if he sees fit to make such election and application as is men¬ 
tioned in the notice. If at the expiration of the time so fixed by the Court 
such mortgagee or under-lessee fails to make such election and application the 
Court may make an order vesting the property in the applicant and excluding 
such mortgagee or under-lessee from all interest in or security upon the 
property. 
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75. In a winding-up by the Court if application is made to the Court to 
sanction any compromise or arrangement the Court tnay, before giving ita 
sanction thereto, hear a report by tuc Official Receiver as to the terms of the 
scheme, and as to the conduct of the directors and other ofHoers of the Company, 
and us to any other matters which, in the opinion of the Official Receiver or 
the Hoard of Trade, ought to he brought to the attention of the Court. The 
report shall not be placed upon the file, unless and until tbo Court shall direct 
it to be filed. 
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R. 74 of 1909 


Cot MOTION AND DISTRIBUTION OF ASSETS IN \ WlNDINO-UP ltY fllR COURT. 


76.—(1) The duties imposed on the Court by section 203 (1) of the Act, in 
a winding-up by the Court with regard to the collection of the assets of the 
Company and the application of the assets in discharge of the Company's 
liabilities shall be discharged by the Liquidator as an officer of the Court 
subject to the control of the Court. 

(2) For the purpose of the discharge by the Liquidator of the duties imposed 
by section 203 (1) of the Act, and paragraph (1) of this Rule, the Liquidator 
in a winding-up by the Court shall for the purpose of acquiring or retaining 
possession of tbo property of the Company, be in the same position as if he 
were a Receiver of the property appointed by the High Court, and the Court 
may, on his application, enforce such acquisition or retention accordingly. 


Collection and 
distribution of 
company's 
nwtN by 
Liquidator. 

R. 75 of 1900 


77. The powers conferred on the Court by section 204 oF tbo Act shall be 
exercised by the Liquidator. Any contributory for the time being on the list 
of cortribut iries, trustee, reeciier, banker or agent or offiier of a Company 
which is being wound up under order of the Court shall, on notioe from tho 
Liquidator and within such time as he shall by notice in writing require, pay, 
deliver, comey, surrender or transfer to or into the hands of the Liquidator 
any money, property, books or papers, which happen to be in his hands for 
the time being and to which the Company is ptirnd larir entitled. 
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List of CoNTRiuurouiE^ in a Winding-up bi the Court. 


78. Unless the Court shall dispense with the settlement of a list of con¬ 
tributories the Liquidator shall with all convenient speed after his nppomtment 
settle a list of contributories of the Company, and shall appoint n time and 
place for that purpose. The list of contributories shall contain a statement of 
(he address of, and the number of shares or extent of interest to be attributed 
to each contributory, and the amount called up and the amount paid tip in 
respect of such shares or interest and shall distinguish the several classes of 
contributories. As regards representalive rontrihutories the Liquidator shall, 
so far as practicable, observe the requirements of section 203 (2) of the Act 

79. The Liquidator shall giic notice in writing of the time and place 
appointed for the settlement of the list of contributories to every person whom 
he proposes to include in the list, and shall state in the notice to each person 
in wlmt character and for what number oT shares or interest he proposes to 
include such person in tho list and what amount has been called up and what 
amount paid up in roBpeot of such shares or interest. 
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80. On the day appointed for settlement of the list of contributories the 
Liquidator shall hear any person who objectR to being settled as n contributory, 
ana after such hearing shall finally settle the list, which when so settled shall 
be the list of contributories of the Company. 

81. The Liquidator shall forthwith give notice to every perfion whom he has 
finally placed on the list of contributories stating in what character and for 
what number of shares or interest he has been placed on the list and what 
amount has been called up and what amount paid up in respect of sueh shares 
or interest and in the notice he shall inform sueh person that any application 
for the removal of his name from the list, or for a variation of the list, must 
be made to the Court bv summons within 21 davs from the date of the service 
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on the contributory or alleged contributory of notice of the fact that hie 
name is settled on the list or oontributories. 

88 .— (1) Subject to the power of the Court to extond the time or to allow 
an application to be made notwithstanding the expiration of the time limited 
for that purpose, no application to the Court by any person who objects to the 
list of contributories as finally settled by the Liquidator shall bo entertained 
after the expiration of 21 days from the date of tho service on such person of 
notice of the settlement of the list. 

(2) The Official Receiver shall not in any case be personally liablo to pay 
any costs of or in relation to an application to set asido or vary his act or 
decision settling the name of a person on the list of contributorios of a Company 

83. The Liquidator may from time to time vary or add to tho list of con¬ 
tributories, but any Buch variation or addition shall be made in the same 
manner in all respects as tho settlement of the original list. 

Calls. 

84. The powers and duties of tho Court in relation to making calls upon 
contributories conferred by section 206 of the Act, shall and may be exercised, 
in a winding-up by the Court, by tho Liquidator as an officer of the Court 
subject to the proviso to section 220 of the Act, and to th» following 
regulations:— 

(1) Where the Liquidator desires to make any call on the contributories, or 

any of them for any purpose authorised by the Act, if there is a 
Committee of Inspection lie may summon a meeting of such Committee 
for the purpose of obtaining their sanction to the intended call. 

(2) The notion of the meeting shall he sent to cuch member of the Committee 

of Inspection in sufficient time to reach him uot less than seven days 
before the day appointed for holding the meeting, and shall contain 
a statement of tho proposed amount of the call, and the purpose for 
which it is intended. Notice of the intended (all and the intended 
meeting of the Committee of Inspection Rliall also be advertised onec 
at least in a London newspaper, or, where the winding-up is not in 
tho High Court, in a newspaper circulating in the district of the Court 
in which the proceedings aro pending. The advertisement shall state 
tho time and place of the intended meeting of tho Committee of 
Inspection, and that each contributory may either attend the said 
meeting and be heard, or make any communication in writing to the 
Liquidator or members of the Committee of Inspection to be laid before 
tho meeting, in reference to the Bnid intended call. 

(8) At the meeting of the Committee of Inspection any statements or repre¬ 
sentations made cither to the mooting personally or addressed in writing 
to tho Liquidator or members of (no Committee by any contributory 
shall he considered before the intended call is sanctioned. 

(4) The sanction of the Committee shall be given by resolution, which shall 
be passed by a majority of the members present. 

(6) Where there is no Committee of Inspection, the Liquidator ahall not 
make a call without obtaining the leave of tho Court. 

85. In a winding-up by the Court an application to the Court for leave to 
make any call on tho contributories of a Company, or any of them, for any 
jmrpose authorised by tho Acts, shall he made by summons stating thr proposed 
amount of such call, which summons shall be served four clear days at the least 
bofore tho day appointed for making the rail on every contributory proposed 
to bo included in such call; or if tho Court so directs, notico of such intended 
call may be given by advertisement, without a separate notice to each 
contributory, 

86. When the Liquidator is authorised by resolution or order to nmko a call 
on the contributories he shall filo with the Registrar a document in the Form 53 
with such variations as circumstances may require making the call. 

87. When a call has been made by the Liquidator in a winding-up by the 
Court, a copy of the resolution of the Committee of Inspection or order of the 
Court (if any), as the case may be. shall forthwith after the call has been made 
be served upon eaoh of tho contributories included in such call, together with 
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a notice from the Liquidator specifying the amount or balance due from eucb 
contributory in respeot of such call, but such resolution or order need not be 
advertised unless for any special reason the Court bo directs, 

88. The payment of the amount duo from each contributory on a call may Enfonwwnt 
be enforced by order of the Court, to be made in Chambers on summons by tbe of mil. 
Liquidator. Forms 66, 7 

and 68. 

l'nooFS. it. 87 of 19t'» 

80. In a winding-up by the Court every creditor shall subject as hereinafter proof of debt, 
provided prove Mb debt, unless the Judge in any particular winding-up shall ^ gg 0 j 
give directions that any creditors or class of creditors shall be admitted without 
proof. 

80. A debt may be proved in any winding-up by delivering or Bending Mode of proof. 
through the post an affidavit verifying the debt. In a winding-up by the Court r 89 of 1909. 
the affidavit shall he so sent to the Official Receiver or if a Liquidator has been 
appointed, to the Liquidator; and in any other winding-up the affidavit may be 
so sent to the Liquidator. 

91. An affidavit proving a debt may be made by the creditor himBolf or by Venfleation 
some person authorised by or on behalf of the creditor. If made by a person of proof. 

so authorised, it Bh&ll state Mb authority and means of knowledge. R. 90 of 1909 

92. An affidavit proving a debt shall contain or rofer to a statement of Contents of 
account showing the particulars of the debt, and shall specify the vouchers, if P roof 
any, by which the same can be substantiated, The Official Receiver or Form 69. 
Liquidator to whom the proof is sent may at any time call for the production R. 91 of 1909. 
of the vouchors. 

93. An affidavit proving a debt shall slate whether the creditor is or is not Statement of 

a Bccurrd creditor. security. 

94. An affidavit proving a debt may in a winding-up by the Court be sworn p’ 92 .?J 
before an Official Reeoivcr, or Assistant Official Receiver, or any Officer of the 
Board of Trade or any clerk of an Official Receiver duly authorised in writing ^ ^ 
by the Court or the Board of Trade in that behalf. 

95. A creditor shall bear the cost of proving Mb debt unless the Court other- Costs of proof, 

wise orders. K. 94 of 1909 

96. A creditor proving his debt shall deduct therefrom (a) any discount Discount, 
which he nmy have agreed to allow for payment in cash in excess of live per R 95 0 f 1909 
centum on tho net amount of his claim ana (bj all trade discounts. 

97. When any rent or other payment falls due at stated periods, and the Periodical 
order or resolution to wind-up is mado at any time other than one of those payments, 
periods, tho persons entitled to the rent or payment may prove for a pro- R-96 of 1901 
portionato part thereof up to the date of the winding-up order or resolution 

os if the rent or payment grew due from day to day. Provided that where the 
Liquidator remains in oecupaiion of premises demised to a Company which is 
being wound up, nothing herein contained shall prejudice or affect the right 
of the landlord of such premises to claim payment by tho Company, or the 
Liquidator, of rent during the period of the Company’s or the Liquidator’s 
occupation. 

98. On any debt or sum certain, payable at a certain time or otherwise, Interwt. 
whereon interest is not reserved or agreed for, and which is overdue at the R. 97 of 190! 
date of the commencement of the winding-up, the creditor may provo for 

interest at a rate not exceeding four per centum per annum to that date from 
the time when tho debt or sum was payable, if the debt or Bum is payable by 
virtue of a written instrument at a certain time, and if payable otherwise, then 
from the time when a demand in writing has boen made, giving notice that 
interest will bo olaimed from the date of the demand until the time of payment. 

99. A creditor may prove for a debt not payable at the date of the winding- Proof for debt 

up order or resolution, as if it were payable presently, and may receive payable at a 
dividends equally with the other creditors, deducting only thereout a rebate of ™ tllTet, ® e ' 
interest at the rate of five per centum per annum computed from the declaration - 

of a dividend to the time when the debt would have become payable according 

to the terms on which it was contracted, 



750 


Company Law. 


Proof undei 
Mpction 261. 


Workmen’ll 

Form 60. 

R. 99 of 1909. 


Frodurtiou of 
(billttof exihang* 
and promhwory 

jUOtCB. 

H loo of 
1909 . 


Transmission <>f 
noof s to 
Liquidator. 

R. 101 of 
1909. 


100 . Unless tlu* Official Receiver or Liquidator shall in any special case 
otherwise direct formal proof of the debts mentioned in paragraph (e) of 
subsection (i) of section 204 of the Act shall not be required. 

101 . Ju any case in which it appears that there are numerous claims for 
wag ob by workmen and others employed by the Company, it shall be sufficient 
if one proof for all such claims is made either by a foreman or by some other 
person on behalf of all such creditors. Such proof sixall have annexed thereto 
as forming part thereof, & schedule setting forth tho names of the workmen 
and hthers, and the amounts severally due to thorn. Any proof made in oorn- 
pliancc with this Rule shall have the same effect as if separate proofs lmd been 
made by each of the said workmen and others. 

102. Where a creditor seeks to prove in respect of a bill of exchange, 
promissory note, or other negotiable instrument or security on which me 
Company is liable, such bill or exchange, note, instrument, or security must, 
subject to any special order of the Court made to the contrary, bu produced to 
the Official Receiver, Chairman of a meeting or Liquidator, as thp case may be, 
and be marked by him before the proof can he admitted cither for voting or for 
any purpose. 

103. Where a Liquidator is appointed in a winding-up by the Court, all 
proofs of debts that nave been receivrd by the Official Receiver shall be banded 
over to tin 1 Liquidator, but tho Official Receiver shall first make a list of such 
proofs, and take a receipt thereon from the Liquidator for such proofs. 
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Admjhmon and Rejection of Proofs and Preferential Claims 
and Appeal to the Court. 

104. — (1) Subject to the provisions of the Act, and unless otherwise ordered 
by tho Court, tho Liquidator in any winding-up may from time to time fix a 
certain day, which shall be not less than fourteen days from tho date of the 
notice, on or before which tho creditors of tho Company are to prove their 
debts or claims, and to establish any title they may have to priority under 
section 264 of the Act, or to be excluded from the benefit of any distribution 
made before such dobts are proved, or as tho case may be from objecting to 
such distribution. 

(2) Tho Liquidator shall give notice in writing of the day so fixed by 
advertisement in such newspaper as he shall consider convenient, and in a 
winding-up by the Court to every person mentioned in the Statement of Affairs 
as a creditor, and who has not proved his debt, and to every person mentioned 
in the Statement oT Affairs as a preferential creditor whose claim to ho a 
preferential creditor has not been established and is not admitted, ami in any 
other winding-up to the last known address or place of abode of each person 
who, to the knowledge of the Liquidator, claims to he a creditor or preferential 
creditor of the Company and whose claim has not been admitted. 

(3) All the Rules hereinafter set out as to admiBBion and rejection of proofs 
shall apply with the necessary variations to any such claim to priority as 
aforesaid. 

105. The Liquidator shall examine every proof of debt lodged with him, and 
the grounds of the debt, and in writing admit or reject it, in whole or in part, 
or require further evidenco in support of it. If lie rejects a proof he shall 
state in writing to the creditor the grounds of the rejection. 

106. If a creditor or contributor? is dissatisfied with the decision of the 
Liquidator in respect of a proof, the Court may, on the application of the 
creditor or contributory, reverse or vary the decision; but, subject to the power 
of the Court to extend the time, no application to reverse or vary the decision 
of the Liquidator in a winding-up by the Court rejecting a proof sent to him 
by a creditor, or person claiming to be a creditor, shall db entertained, unless 
notioe of the application is given before tlm expiration of twenty-one days from 
the date of the service of the notioe of rejection. 

107. If tho Liquidator thinks that a proof has been improperly admitted, 
tlie Court may, on the application of the Liquidator, after notioe to the creditor 
who made the proof, expunge the proof or reduce its amount. 
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108. The Court may also expunge or reduce a proof upon the application of KupwigiiiK 
a creditor or contributory if the Liquidator declines to interfere in the matter. JJJJJJSw 

108. For the purpose of any of his duties in relation to proofs, the Liquidator, H* ion of iwu, 
in a winding-up by the Court, may administer oath** and take affidavits. Oaths. 

110. In a winding-up by the Court the Official Receiver, before the appoint- 1 W>H. 

ment of a Liquidator, shall have all the powers of a Liquidator with respect to HtSvcr’s 
the examination, admission, and rejection of proofs, and any act or decision powers 

of his in relation thereto shall be subject to the like appeal. K. 108of umw, 

111. In a winding-up by the Court the Official Receiver, where no other Filingprouts 
Liquidator is appointed, shall, before payment of a dividend, file all proofs bv Official 
tendered in the winding-up, with a list thereof, distinguishing in such list the R epelwr * 
proofs which were wholly or partly admitted, and the proofs which were wholly ^ l('9of 190V. 
or partly rejected. 

112 . Every Liquidator in a winding-up by the Court other than tho Official 1 ‘roofntobe 
Receiver shall on tho first day of every month, file with the Registrar a certified ^ (1 ^‘ 

list of all proofs, if any, received by him during the month next preceding, t'umftti. 
distinguishing in such lists the proofs admitted, those rejected, and such as H 110 of 
stand over for further consideration; and, in the cubc of proofs admitted or 1909. 
rejected, he Bhall cause the proofs to be filed with the Registrar. 

118. The Liquidator in a winding-up by the Court, including the Official w 
Receiver when he is Liquidator, shall, witlnn three days after receiving notice appeal^ ^ 
from a creditor of his intention to appeal against a decision rejecting a proof, « ,.j * 
file such proof with the Registrar, with a memorandum thereon of his dis- 1u ’ nQ 
allowance thereof. 


114. Subject to the power of the Court to extend the time in a winding-up Time for dealing 
by the Court, the Official Receiver as Liquidator, not later than fourteen duys ofliiiSlRemlm. 
from the latest dale specified in the notice of his inLention to declare a dividend ^ ^ 0 f 

as the timo within which such proofs must bo lodged, shall in writing either 
admit or reject wholly, or in part, every proof lodged with him, or require 
further evidence in support of it. 

115. Subject to the power of the Court to extend (lie time, the Liquidator Time for 
in a winding-up by the Court, other than the Official Receiver, within twenty- ® 

eight days after receiving a proof, which has not previously been dealt with Liquidatoi. 
shall in writing either admit or reject it wholly or in part, or require further ft u«i (l f 
evidence in support of it: Provided that where the Liquidator has given notice 1909 . 
of his intention to declare a dividend, he shall within fourteen dayB after the 
date mentioned in the notice as the latest date up to which proofs must be 
lodged, examine, and in writing admit or reject, or require further evidence 
of support of, every proof which has not been already dealt with, and nliall give 
notice of his decision, rejecting a proof wholly or in part, to the creditors 
affected thereby. Where a creditor's proof 1ms been admitted the notice of 
dividend shall he a sufficient notification of the admission. 


116. Tho Official Receiver shall in no case be personally liable for costa in 
relation to an appeal from his decision rejecting any proof wholly or in part, ^proofa!* UnH * - 


Dividends in a Winding-up nv the Coimr. 


R. 114 of 
1909. 


117.—(1) Not more than two months before declaring a dividend the Dividends to 
Liquidator in a winding-up by the Court, shall give notice of his intention to creditors, 
do so to the Doard of Trade in order that the same may be gazetted, and at 
the same time to such of the creditors mentioned in the statement of affairs “ ,a l ' ( 
as have not proved their debts. Such notice shall specify the lateBt date up to 160 of 
which proofs must be lodged, which shall not be less than fourteen days from 
the date of such notioe. 

( 2 ) Where any creditor, after the date mentioned in the notice of intention 
to declare a dividend as the latest date up to which proofs may be lodged, 
appeals against the decision of the Liquidator rejecting a proof, notice of appeal 
snail, sul^eot to the power of the Court to extend the time in special cases, be 
given within seven aays from the date of the notice of the decision against 
which the appeal 1b made, and the Liquidator may in Buch case make provision 
for the dividend upon such proof, ana the probable cost of suoh appeal in the 
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Foim 66, 


Return of 
capital to 
contnlintuAHi 
Forms 70, 
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1909. 


,. .dmittcd. Whore uo uotiot of appeal hu been g Wk 

ZuZL k this Sale, the Liquidator sM exclude all proof, 

which hare been rejected from participation in the dividend, 

(3) Immediately after the expiration of the timo fixed by this Rule for 
uppeaUiiK against the decision ot the Liquidator lie shall proceed to deelaro a 
dividend, and shall give notice to the Board of Trade (in order that the same 
may be gazetted), and shall also Bend a notice of dividend to each creditor whose 
proof has been admitted. 

(4) If it becomes necessary, in the opinion of the Liquidator and the Com- 

oiittee of Inspection, to postpone the declaration of the dividend beyond the 
limit of two months, the Liquidator shall give a fresh notice of his intention 

to declare a dividend 1o the Board o! Trade in order that the samo may bo 

gazetted; but it shall not hu necessary for the Liquidator to give a fresh notice 
to such of the creditors mentioned in the statement of affairs os have not proved 
thoir debts. In all other rospects the same procedure shall follow the fresh 
notice as would have followed the original notice. 

(5) Upon the* declaration of a dividend the Liquidator shall forthwith 
transmit to the Board of Trade a list of the proofs filed with the Registrar 
under Rule 112, which list shall ho in tho Form 06 or G7 in the Appendix as 
the case may be. If the winding-up is in a Court other than the High Court 
the list shall, on payment of the prescribed fee, be examined by the Registrar, 
with the proofs tendered for tiling and if found correct slial 1 bo certified by 
tho Registrar. If the winding-up is in tho High C'ouit the Liquidator shall, 
if so required by the Board of Trade, transmit to tho Board of 'Prado, office 
copies of all lists of proofs filed by him up to the date or the declaration of 
the dividend. 

(fi) Dividends may at the request and risk of the person to whom they are 
pnyablo bo transmitted to him by post. 

(7) If a person to whom dividends are payable desires that they shall ho 
paid to some other person lie may lodge with (lie Liquidator a document in the 
Form 68 which shnll be a sufficient authority for payment of the dividend to 
the porson therein namod. 


120. Every order by winch the Liquidator in a winding-up in the Court ih 
authorised to make a return to roniributories ot the Company shall, unless the 
Cuurt shall otherwise direct, contain or have appended thereto a Schedule or 
List (which the Liquidator shall prepare) setting out in a tabular form the full 
names and addresses of the persons to whom tho return is to he paid, and the 
amount of money payable to each person, and particulars of the transfers ot 
Blinres (if any) which havo been made or the variations m tho list of cun- 
tributorics wfiicli have arisen since tho date of the sittloment of the list of 
contributories and such other information ns may he requisite to enable the 
return to be made. The Schedule or list fhall be in the Fonn 70 with such 
variations as circumstances shall require, and the Liquidator shall send a notice 
of return to each contributory 
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119. Unless the Court otherwise directs, the meetings of creditors and con¬ 
tributories under section 185 of tho Act (hereinafter referred to as the first 
meetings of creditors and contributor's) shall be hold within one month or if 
a Special Manager has been appointed then within six weeks after thc date 
of the Winding-up Order. The dates of such meetings shall bn fixed and they 
shall be summoned by the Official Keoeiver. 

120. The Official Reoeiver shall forthwith give notice of the dates fixed by 
him for the first meetings of creditors and contributories to the Board of Trade, 
who shall gazette the same. 

121. The first meetings of creditors and contributories shall be summoned 
as hereinafter provided. 

192. The nolices of first meetings of creditors and contributories may be in 
Forms 71^ and 72 appended thereto, and the notices to creditors shall state a 
time within which the creditors must lodge their proofs in ordor to entitle them 
to vote at the first meeting, 
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jy t V e 1 O® 01 ? 1 Receiver, and if any such Director or Officer fails to attend the 
Official Receiver shall report Buch failure to the Court. 


The Official Receiver shall also, as Boon as practicable, send to Bummuynt 
each creditor mentioned in the Company’s Statement of Affairs, and to each 8 ktm«ir 
person appearing from the Company's books or otherwise to be a contributory p . 

of the Company a summary of the Company’s Statement of Affairs, including f ot 

the causes or its failure, and any observations thereon which the Official Receiver u H 
may think fit to make. The proceedings at a meeting shall not be invalidated 
by reason of any summary or notice required by these Rules not having been 
sent or received before the meeting. 

(2) Where prior to tho winding-up order the company has commenced to be 
wound up voluntarily the Official Receiver may if in his absolute discretion 
he sees fit so to do send to the persons aforesaid or any of them an account of 
suoh voluntary winding-up showing how such winding-up has been conducted 
and how the property of the Company lias been disposed of and any observa¬ 
tions which tne Official Receivor may think fit to make on such account or on 
the voluntary winding-up. 


General Meetings of Creditors and Contributories in relation to 
Winding up bv the Court and of Creditors in relation to a Creditors 
Voluntary Winding up. 

125. —( 1 ) In addition to the first meetings of creditors and contributories LmuwUtoi ’h 
and in addition also to meetings of creditors and contributories directed to be ^eSitowond 
held by the Court under section 288 of the Act (hereinafter referred to as Court ooutnbutoiws 
meetings of creditors and contributories;, the Liquidator in any winding-up by ^ 12 | () f 
the Court may himself troru time to time subject to the provisions of the Aot 

and the control of the Court summon, hold and conduct meetings of the 
creditors or contributories (hereinafter referred to as Liquidator's meetings of 
creditors and contributories) for the purposo of ascertaining their wishes in 
all matters relating to the winding-up. 

( 2 ) Jn any creditors voluntary winding up the Liquidator may himself from 
time to time summon hold and eonduct meetings of oreditors for the purpose 
of ascertaining their wishes in all matters relating to the winding-up (such 
meetings and all moetings of creditors which a Liquidator or a Company is 
by the Act required to convene in or immediately before suoh a voluntary 
winding-up and all meetings convoned by a creditor in a voluntury winding-up 
under theso Rules aro hereinafter called voluntary liquidation meetings). 

126. Except where and so far as the nature of the subject-matter or tho Application of 
context may otherwise require the Rules as to moetings hereinafter set out 

shall apply to first meetings, Court meetings, Liquidator's meetings of creditors ~ 
and contributories, and voluntary liquidation meetings, but so nevertheless ‘ “ 
that tin* said Rules shall take effort as to first meetings subject and without AV 
prejudue to any express provisions of the Act and as to Court meetings subjeot 
and without prejudice to any express directions of tho Court. 

127. -(1) The Official Receiver or Liquidator shall summon all meetings of Huinmomugof 
creditors and contributories by giving not less than seven days’ notice of the “*** 

time ami place thereof in tho London (Jasctte ami in a local paper; and shall 

not less than seven days before the day appointed for tho meeting send by post «■ J 23 of 

to every person appearing by the (Jompany’s books to be a creditor of the lJ09 * 

Company notice of the meeting of creditors, and to every person appearing by 

the Company's books or otherwise lo be a contributory of the Company notice 

of the meeting or contributories 

(2) The notice to each creditor shall be sent to the address given in his 
proof, or if he has not proved to the address given in llie Statement of Affairs 
of the Company, if any, or to such other address as ruay be known to the person 
summoning the meeting* The notico to each contributory shall be sent to the 
p. 48 
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address mentioned in the Company's books as the addreii of such contributory, 
or to such other address as may be known to the person summoning the 
meeting. 

(3) In the case of meetings under section 242 of the Act the continuing 
liquidator or if there is no continuing liquidator any creditor may summon 
the meeting. 

(4) This Rule shall not apply to meetings under seotion 238 or section 246 
of the Ant. 

198. A certificate by the Official Receiver or other officer of the Court, or 
by the clerk of any such person, or an affidavit by the Liquidator, or creditor, 
or his solicitor, or the clerk of either of suoh persons, or as the case may be 
by some officer of the Company or its solicitor or the olerk of Buuh Company 
or solicitor, that the notice of any meeting has been duly posted, shall bie 
sufficient evidence of suoh notice having been duly sent to the person to whom 
the same was addressed. 

199. Every meeting shall be held at such place as is in the opinion of the 
person convening the same most convenient lor the majority of the oreditors 
or contributories or both. Different timeB or places or both may if thought 
expedient he named for the meetings of creditors and for the meetings of 
contributories. 

130. The costs of summoning a meeting of creditors or contributories at the 
instance of any person other than the Official Rereiver or Liquidator shall be 
paid by the person at whose instance it is summoned who shall before the 
meeting is summoned deposit with tho Official Receiver or Liquidator (as the 
case may be) such Bum as may be requirod by the Official Receiver or Liquidator 
as security for the payment of such costs. The costs of summoning such 
meeting of creditors or contributories, including all disbursements for piloting, 
stationery, postago and the hire of room, shall he calculated at tho following 
rate for each creditor or contributory to whom notice is required to be sent, 
namely, two shillings por creditor or contributory for the first 20 creditors 
or contributors, one shilling per creditor or contributory for the next 
30 creditor or contributories, sixpence per creditor or contributory for any 
number of creditors or contributories after the first 50. The said costs shall 
be repaid out of the assets of the Company if the Court shall by order or 
if the creditors or contributories (as the case may be) shall by resolution so 
direct. This Rule Bhall not apply to meetings under sections 238 or 242 of 
the Act. 

131. Where a meeting is Biunniuiied by the Official Rereher or the Liquidator, 
he or someone nominated by him shall be Chairman of the meeting. At every 
other meeting of creditors or contributories tho Chairman shall he such person 
as the meeting by resolution shall appoint. This Rule Bhall not apply to 
meetings under section 238 of the Act. 

139. At a meeting of creditors a resolution Bhall be deemed to he passed 
when a majority iu number and value of the creditors present personally or 
by proxy and voting on the resolution have voted in favour of tne resolution, 
and at a meeting of the contributories a resolution shall be deemed to be passed 
when a majority in number and \aluc of tho contributories present personally 
or by proxy, and voting on the resolution, have voted in favour of the resolu¬ 
tion, the value of the contributories being determined according to the number 
of votes conferred on each contributory by the regulations of the Company. 

133. Tho Official Receiver or as the case may be the Liquidator shall file 
with the Registrar a copy certified by him of every resolution of a meeting 
of creditors or contributories in a winiing-up by the Court. 

134. Where a meeting of oreditors or oontribulories is summoned by notice 
the proceedings and resolutions at the meeting shall unless the Court otherwise 
urderB be valid notwithstanding that some creditors or contributories may not 
have received the notice sent to them. 

135. The Chairman may with the consent of the meeting adjourn it from 
time to time and from place to place, but the adjourned meeting shall be held 
at the same place as the original meeting unless in the resolution for adjourn¬ 
ment another place is specified or unless the Court otherwise orders. 
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196.—(1) A meeting may not net for any purpose except the election of Uuorum. 

<a chairman, the proving of debts and the adjournment of tne meeting union R. 182 ol 
there are preeent or represented thereat at least three creditors entitled to vole 1909, 
or three contributories or all the creditors entitled to vote or all the oon- 
tributories if the number of creditors entitled to vote or the contributories 
as the case may be shall not exoeed three. 

( 2 ) If within half an hour from the time appointed for the meeting a 
quorum of creditors or contributories is not present or represented the meeting 
shall be adjourned to the same day in the following week at the same time 
and place or to such other day or time or place as tne chairman may appoint 
but so that the day appointed shall be not Iobb than seven or more Uian 
twenty-one days from the day from which the meeting was adjourned. 

137. In the case of a first meeting of creditors or of an adjournment thereof iVeditors 

a person shall not be entitled to vote as a creditor unless he has duly lodged ^Usd to voh*. 

with the Official Receiver not later than the time mentioned for that purpose in R* 133 of 

the notico convening the meeting or adjourned meeting a proof of the debt 1&09. 

wliioh he claims to be due to him from the Company. In the case of a Court 

meeting or Liquidator’s meeting of creditors a person shall not be entitled to 

vote os a creditor unless lie has lodged with the Official Receiver or Liquidator 

a proof of the debt which he claims to be due to him i'rom the Company and 

such proof has been admitted wholly or in part before the dato on which the 

meeting is held. Provided that this and the next four following rules shall 

not apply to a Court meeting of creditors held prior to the first meeting of 

creditors. This Rule shall not apply to any oreditorB or class of creditors 

who by virtue of the Rules or any directions given therounder are not required 

io prove their debts or to any voJuniarv liquidation meeting. 

138. A creditor shall not vote in respect of any unliquidated or ooutingont (, “T[ 1,1 

debt, or any debt the value of which is not ascertained, nor shall a oreaitor JJJt'ote y 

vote in respect of any debt on or secured bv a current bill of exchange or ^ ^ 

promissory note held by him unless ho is willing to treat the liability to him 

1 hereon of every person who is liable thereon anterelently to the Company, and 
against whom a Receiving Order in Bankruptcy has not been made, as a 
security in his hands, and to estimate* the value thereof, and for the purposes 
of voting, but not for the purposes of dividend, to deduct it from his proof. 

139. h'or tho purpose of voting, a secured creditor shall, unless he surrenders Voi*»h ot sonirtd 
his security, state in his proof or in a voluntary liquidation in such a state- !‘T edl ™ H 
ment as is hereinafter mentioned the particulars of his security, the date when 

it was given, mid the value at which he assesses it, and shall be entitled to vote 
only in respect of the balance (if any) duo to him after deducting the value 
of his security. If he votes in respect of his whole debt he shall be deemed 
to have surrendered his security, unless the Court on application is satisfied 
that the omission to value the security has arisen from inadvertence. 

140. The Oflieial Receiver or Liquidator may within twenty-eight dayB Cmliioi 
after a proof or in a voluntary liquidation a statement estimating the value requiml to&ivu 
of u security as aforesaid has ‘been used in voting at a meeting require the “ p 
creditor to give up the security for the benefit of the creditors generally on ‘ of 
payment of the value so estimated with an addition thereto of twenty per cent. 

Provided that where a creditor has valued his security he may at any time 
before being required to give it up correct tho valuation by a new proof and 
deduct the new value from his dobt, but in that ease the said addition of 
twenty per cent, shall not be made if the security is required to be given up. 

141. The Chairman shall have power to admit or reject a proof for the Admission and 
purpose of voting, but his decision Bhall be subject to appeal to the Court, 

If he is in doubt whether a proof shall be admitted or rejected he shall mark poHeof voting 
it ns objected to and allow the creditor to voip subject to the vote being jyy 0 f 
declared invalid in the event of the objection being sustained. ] 9 (*‘). 

142. For the purpose of voting at any voluntary liquidation meetings a ailment 
secured creditor snail unless he surrender his security lodge with the Liquidator souiilty 
or where there is no Liquidator at the Registered Offic e of the Company before 

the meeting a statement giving the particulars of his security, the date when ^ 

it was given and the value at which he assesses it. 

48(2) 
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address mentioned in the Company's books as the address of BUch contributory, 
or to such other address as may be known to the person summoning the 
meeting. 

(3) In the case of meetings under section 242 of the Aot the continuing 
Liquidator or if there is no continuing Liquidator any creditor may summon 
the meeting. 

(4) This Rule shall not apply to meetings under section 236 or section 245 
of the Act. 

128. A certificate by the Official Receiver or other officer of the Court, or 
by the clerk of any such person, or on affidavit by the Liquidator, or ereditor, 
or his solicitor, or the clerk of either of such persons, or as the case may be 
by some officer of the Company or its solicitor or the olerk of such Company 
or solicitor, that the notice of any meeting has been duly posted, shaft faie 
sufficient evidence of suok notice huving been duly sent to the person to whom 
the same was addressed. 

129. Every meeting shall be held at such place ob is in the opinion of the 
person convening the same most convenient for the majority of the creditors 
or contributories or both. Different times or places or both may if thought 
expedient be named for the meetings of creditors and for the mowings of 
contributories. 

130. The costs of summoning a meeting of creditors or contributor's at the 
instance of any person other than the Official Receiver or Liquidator shall be 
puid by the person at whose instance it is summoned who shall before the 
meeting is summoned deposit with the Official Receiver or Liquidator (as the 
caBo may bo) such sum as may be required by the Official Receiver or Liquidator 
as security for the payment of such costs. The costs of summoning such 
meeting of creditors or contributories, including all disbursements lor printing, 
stationery, postage and the hire of room, shall be calculated at tho following 
rate for each creditor or contributory to whom notice is required to be sent, 
namely, two shillings per creditor or contributory for tbe first 20 creditors 
or contributories, one shilling per creditor or contributory for the next 
30 creditors or contributories, sixpence per creditor or coutnbutoiy for any 
number of creditors or contributories after the first 60. The said costs shall 
lie repaid out of the assets of the Company if the Court shall by order or 
if the creditors or contributories (as the case may be) shall by resolution so 
direct. ThiB Rule shall not apply to meetings under sections 238 or 242 of 
the Act. 

131. Where a meeting is summoned by the Official Receiver or tho Liquidator, 
he or sumeone nominated by him shall be Chairman of the meeting. At every 
other meeting of creditors or contributories the Chairman shall bo such person 
as the meeting by resolution shall appoint. This Rule shall not apply to 
meetings under section 238 of the Aot. 

132. At a meeting of creditors a resolution shall be deemed to he passed 
when a majority in number and value of the creditors present personally or 
by proxy and voting on the resolution have voted in favour of the resolution, 
and at a meeting of the contributories a resolution shall be deemed to be passed 
when a majority in number and ialue of the contributories present personally 
or by proxy, and voting on the resolution, havo voted in favour of the resolu¬ 
tion, the value of the contributories being determined according to the number 
of votes conferred on each contributory by the regulations of the Company, 

133. Tho Official Receiver or as tho case may be the Liquidator shall file 
with the Registrar a copy certified by him of every resolution of a meeting 
of creditors or contributories in a winding-up by tbe Court. 

134. Where a mooting of creditors or contributories is summoned by uotioe 
the proceedings and resolutions at the meeting shall unless the Court otherwise 
orders be valid notwithstanding that some creditors or oontributorios may not 
have received the notice sent to them. 

135. The Chairman may witli the consent of the meeting adjourn it from 
time to time and from place to place, but the adjourned meeting shall be held 
at the same place as the original meeting unless in the resolution for adjourn¬ 
ment another place is specified or unlese tbe Court otherwise orders. 
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136. —(1) A meeting nifty not net lor any purpose swept the eleotion of Quwiiijj. 
ft chairman, the proving of debts and the adjournment of the meeting unless R. 132 ol 
there are present or represented thereat at least three creditors entitled to vote 1909. 

or three contributories or all the creditors entitled to vote or all the con¬ 
tributories if the number of creditors entitled to vote or the contributories 
as the case may be shall not exoeed three. 

(2) If within half an hour from the time appointed for the meeting a 
quorum of creditors or contributories is not present or represented the meeting 
shall be adjourned to the same day in the following week at the same time 
and plaoe or to suoh other day or time or plaoe as the chairman may appoint 
but so that the day appointed shall be not less than seven or more than 
twenty-one days from the day from which the meeting was adjourned. 

137. In the case of a first meeting of creditors or of an adjournment thereof fiwditai* 

a person shall not bo entitled to vote as a creditor unless ho has duly lodged to votl>1 

with the Official .Receiver not later than the time mentioned lor that purpose in R- 133 of 

the notice convening the meeting or adjourned meeting a proof ol the debt 1909. 

which he claims to be due to him from the Company. In the case of a Court 

meeting or Liquidator’s meeting of creditors a person shall not be entitled to 

vote as a creditor unless ho has lodged with the Official Receiver or Liquidator 

a proof of the debt which he claims to be due to him from the Company and 

such proof bus been admitted wholly or in part before the date on which the 

meeting is held. Provided that this and the next four following rules shall 

not apply to a Court meeting of creditors held prior to the first mooting of 

creditors. This Rule shall not apply to any creditors or clasB of creditors 

who by virtue of the Rules or any directions given thereunder are not required 

to prou* their debts or to any voluntary liquidation meeting. 

138. A creditor shall not vote in respoot of any unliquidated or contingent m which 
debt, or any debt the value of which is not ascertained, nor shall a creditor JUvole ^ 
\ote in respect of any debt on or securod by a current bill of exchange or ^ y,\i 0 f 
promissory note held by him unless he is willing to treat the liability to him JgQy 
thereon of every person who is liable thereon antecedently to the Company, and 

against whom a Receiving Order in Bankruptcy has not been made, as a 
security in his hands, and to estimate the value thereof, and for the purposes 
of voting, hut not for the purposes of dividend, to deduct it from his proof. 

139. For the purpose of luting, a secured creditor shall, unless he surrenders Votes*».*euicd 
Ins security, state in his proof or ill a voluntary liquidation in suoh a state- Ntfililnni 
mont as is hereinafter mentioned the particulars of his security, the date when R- *33 of 

it wiir given, and the value at which he assesses it, and shall he entitled to vote *999. 
only in respect of I he balance (if any) due to him after deducting the value 
of his security. If he votes in respect of his whole debt he shall bo deemed 
to have surrendered his security, unless the Court on application is satisfied 
that the omission to value (he security has arison from inadvertence. 

140. The Official Receiver or Liquidator may within twenty-eight days < u-iblor 
after a proof or in a voluntary liquidation a statement estimating the value required to give 
of a security as aforesaid has been used in voting at a meeting require the IPTTJ. * 
creditor to give up the security for the benefit of the creditors generally on 

payment of the value so estimated with an addition thereto of twenty per cent. I®” 9 
Provided that where a creditor has valued his security he may at any time 
before being required to give it up correct the valuation by a new proof and 
deduct the new value from his debt, but in that case the said addition of 
twenty per cent, shall not be mode if the security is required to be given up. 

141. The Cliairman shall have power to admit or reject a proof for the Admirwum und 
purpose of voting, but his decision Bhall be subject to appeal to the Court. 

If ho is in doubt whether a proof shall be admitted or rejected he Bhall mark 0 f votrng- 

it as objected to and allow the creditor to vote subjeot to the vote being 0 f 

declared invalid in the event of the objection being sustained. i^q 

142. For the purpose of voting at any voluntary liquidation meetings a statement of 
secured creditor snail unless lie surrender his security lodge with the Liquidator seomlty 

or where there is no Liquidator at the Registered Office of the Company before 
the meeting a statement giving the particulars of his security, the date when 
it was given and the value at which he assesses it. 

48 ( 2 ) 
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143.— (1) The Chairman shall cause minutes of the proceedings at the 
meeting to be drawn up and fairly entered in a book kept for that purpose and 
the minutes shall be signed by him or by the Chairman of the next ensuing 
meeting. 

(2) A list of creditors and contributories present at every meeting shall 
be made and kept as in Form 74. 

PROXIES IN RELATION TO A WINDING-UP BY ’L1ZE COURT AND TO MEETINGS OF 

Creditors in a Creditors' Voluntary Winding-up. 

X44. A creditor or a contributory may vote either in person or by proxy. 
Where a person is authorised in manner provided by section 116 of the Aot 
to represent a corporation at any meeting of creditors or contributories such 
person shall produce to tlio Official Receiver or Liquidator or other the 
Chairman of the mooting a copy of the resolution so authorising him. Sueh 
copy must either be under the seal of the corporation or must be certified to 
be a true copy by the secretary or a director of the corporation. The succeed¬ 
ing Rules as to proxies shall not (uiiIcsb otherwise directed by the Court) apply 
to a Court meeting of creditors or contributories prior to the first meeting. 

145. Every instrument of proxy shall be in acoordauoc with the form in 
the Appendix and overy written part thereof shall be in the handwriting of the 
person giving the proxy or of ar,' manager or clerk or other person in his 
regular employment or of a Commissioner to administer oaths in the Supreme 
Court. 

146. Ceneral and special forms of proxy shall be sent to the creditors and 
contributories with the notice summoning the meeting, and neither the name 
nor description of the Official Heocher or Liquidator or any other person shall 
be printed or inserted in the body of any instrument of proxy before it is 
so sent. 

147. A creditor or a contributory may give a general proxy to any person. 

148. A croditor or & contributory may gi\c a special proxy to any persoa 
to vote at any specified meeting or adjournment thoreof.— 

fa) for or against the appointment or continuance in offioc of any specified 
person as Liquidator or Member of the Committee of lnspedion, and 

(b) on all questions relating to any matter other than those abo\e referred 
to &nu arising at the meeting or an adjournment thereof. 

140. Where it appears to the satisfaction of the Court that any solicitation 
has been used by or on behalf of a Liquidator in obtaining proxies or in 
procuring his appointment as Liquidator except by the direction of a meeting of 
creditors or contributories, the Court if it thinks fit may order that no 
remuneration be allowod to the person by whom or on whoso behalf the solicita¬ 
tion was exorcised notwithstanding any lesolution of the Committee of 
Inspection or of the creditors or contributories to the tontrary 

150. A creditor or a contributory in a winding-up by the Court may 
appoint the Official Receiver or Liquilutnr and in a voluntary winding-up the 
Liquidator or if there is no Liquidator the Chairman of a meeting to act as his 
general or special proxy. 

151. No person acting cither under a general or a special proxy shall vote 
in favour of any resolution which would directly or indirectly place himself, 
his parlncr or employer in a position to receive any remuneration out of the 
estate of the Company otherwise than as a creditor rateably with tlio other 
creditors of the Company: Provided that where any person holds special 
pro\ioe to tote for an application to the Court in favour of the appointment 
of hiiuBelf as Liquidator he may ude the said proxies and vote accordingly. 

152. —(1) A proxy intended to bo used at the first meeting of creditors or 
contributories, or an adjournment thereof, shall bo lodgod with the Official 
Receiver not later than the time mentioned for that purpose in the notice 
convening tho meeting or the adjourned meeting,, which time shall be not 
earlier than twelve o’clock at noon of the day but one before, nor later than 
twelve o’clock at noon of the day before the day appointed for suoh meeting, 
unless the Court otherwise directs. 
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(2) In every other case a proxy shall be lodged with the Offloial Receiver 
or (Liquidator in a winding-np by the Court, with the Company at its 
Registered Office for a meeting under Bection 238 of the Aot, and with the 
Liquidator or if there is no Liquidator with the person named in the notice 
convening the meeting to receive the same in a voluntary winding-up not 
later than four o’clock in the afternoon of the day before the moeting or 
adjourned meeting at which it iH to be used. 

(3) No person shall be appointed a general or special proxy who is a 
minor. 


153. Where an Official Reoeiver who holds any proxies cannot attend the Use of proxies 
meeting for which they are given, he may, in writing, depute some person hy deputy, 
under Iiis official control to use the proxies on hiB behalf ana in such manner R. 148 of 
as he may direct. 1909. 


154. The proxy of a creditor blind or incapable of writing may be aocepted, 
if such creditor has attached his signature or mark thereto in the presence of 
« witness, who shall add to his signature his description and residence; pro¬ 
vided that all insertions in the proxy &tq in the handwriting of the witness, 
and such witness shall have certified at the foot of the proxy that all Buoh 
insertions have been mado by him at the request and in the present of the 
creditor before he attached his signature or mark. 


Filling in where 
iTcditor blind or 
iucupuMe. 

R. 1P1 of 
1909. 


Attendance and Appearance ok Parties. 

155.— (1) Every person for the time being on the list of contributories of Alt* n donee »t 
the Company, and every person whose proof haB been admitted shall be at pMrewlings. 
liberty, at his own expense, lo attend proceedings, and shall be unfilled, upon R. 152 of 
payment of the costs occasioned thereby, to have notice of all such proceed- l‘H>9. 
ings as he shall by written request desire to have notice of; but it' the Court 
filial] be of opinion that the attendance of any such person upon anv proceedings 
has occasioned any additional costs which ought not to be borne by the funds 
of the Company, it. may direct such costs, or a groSB sum in liou thereof, to 
be paid by sticfi person; and such person shall not be entitled to attend any 
further proceedings until he lm* paid the same. 

(2) The Court may from time to time appoint any one or more of the 
creditors or contributories to represent bofore the Court, at the expense of 
the Company, all or any class of the creditors or contributories, upon any 
question or m relation to any proceedings before the Court, and may remove 
the person so appointed, if more Ilian one person is appointed under this 
Rule to represent one class, tho persons appointed shall employ the same 
solicitor to represent them. 

(3) No creditor or contributory shall hi* entitled to atlcnd any proceedings 
m Chambers unless and until he has entered in a book, to bn kept by the 
Registrar for that purpose, his name and address, and the name and address 
of his solicitor (if any) and upon any change of his address, or of his 
solicitor, hiB new address, ami the name and address of his new solicitor. 

X56. Where the attendance oF the Liquidator's solicitor is required on any -vtiemlanoe of 
proceeding in Court or Chambers, the Liquidator need not attend in person, liiunidatnr's 
except in oases where his presence is necessary in addition to that of his 
solicitor, or the Court directs him to attend. "■ of 

1909. 

Liquidator and Oommitikk ok iNsrEcuoN. 

157. —(1) The remuneration of a Liquidator, unless the Court Bhall otherwise rumum-rotum 
order, shall he fixed by the Committee of Inspection, and shall be in the nature »f Liquidator, 
of a commission or percentage of which one part shall be payable on the R 154 pf 
amount realised, after deducting the sums (if any) paid to secured oreditors 190'* 

(other than debenture holders) out of the proreeds ol their securities, and the 
other part on the amount distributed in dividend. 

(2) If the Board of Trade are of opinion that the remuneration of a 
Liquidator as fixed by the Committee of Inspection is unneoessarily large, the 
Board of Trade may apply to the Court, and thereupon the Court shall fix the 
•mount of the remuneration of the Liquidator. 
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(3) If there is no Committee of Inspection the remuneration of the Liquidator 
•hall, unless the Court shall otherwise order, be fixed by the Beale of fees and 
percentages for the time being payable on realisations and distributions by 
the Official Receiver as Liquidator. 

(45 This Rule shall only apply to a liquidator appointed in a winding-up 
by tne Court. 

168. Except as provided by the Act or the Rules, a Liquidator shall not 
under any nrcumstanoes whatever, make any arrangement for, or accept from 
any solicitor, auctioneer, or any other person oonnected with the Company 
of which he is Liquidator, or who is employed in or in conneotion with tbs 
winding-up of the Company, any gift, remuneration, or pecuniary or other 
consideration or benefit whatever beyond the remuneration to whioli under the 
Act and the Rules he is entitled as Liquidator, nor shall he make any arrange¬ 
ment for giving up, or give up any part of such remuneration to any suoh 
solicitor, auctioneer, or other person. 

159. Neither the Liquidator, nor any member of the Committee of Inspection 
of a Company shall, while acting as Liquidator or member of such Committee, 
except by leave of the Court, either directly or indirectly, by himself or any 
employer, partner, clerk, agent, or servant, become purchaser of any part of the 
Company’s assets. Any Burh purchase mado contrary to the provisions of 
this Rule may be set aside by the Court on the application of the Hoard of 
Trade in a winding-up by the Court or of any creditor or contributory in any 
winding-up, and the Court may make suoh order as to costs as tho Court shall 
think fit. 


100. Where the Liquidator carries on the business of the Company, he shall 
not, without the express sanction of the Court, purchase goods for the carrying 
on of suoh business from any person whose connection with him iB of such a 
nature as would result in his obtaining any portion of the profit (if any) 
arising out of the transaction. 


161. No member of a Committee of Inspection shall, except under and with 
the sanction of the Court, directly or indirectly, by himself, or any employer, 
partner, clerk, agont, or servant, be entitled to derive any profit from any 
transaction arising out of the winding-up or to reoeive out of the assets uny 
payment for services rendered by him in conneotion with the administration 
of the assets, or for any goods supplied by him to the Liquidator for or on 
account of the Company. In a winding-up by the Court it it appears to (he 
Board of Trade or in a voluntary winaing-up if it appears to uie committee 
of inspection or to any meeting of creditors or contributories that any profit 
or payment has been made contrary to the provisions of this Rule, they may 
disallow such payment or recover such profit, as the case may be, on the audit 
of the Liquidator’s accounts or otherwise. 

168. In any case in which the sanction of the Court is obtained under the 
two last preceding Rules, the cost of obtaining such sanction shall be borne by 
the person in whose interest such sanction is obtained, and shall not be payable 
out of the Company’s assets. 

168. Where the sanction of the Court to a payment to a member of a 
Committee of Inspection for Bervioea rendered by him in connection with the 
administration of the Company’s assets is obtained, the order of the Court 
shall specify the nature of the servioes, and such sanction shall only be given 
where the service performed is of a special nature. Except by the express 
sanction of the Court no remuneration shall, under any circumstances, be paid 
to a member of a Committee for services rendered by him in the discharge 
of the duties attaching to his offioe as a member of suoh Committee. 


184.—(1) Where a Liquidator is appointed by the Court, and hae notified 
his appointment to the Registrar of Companies, and given security to the 
Boara of Trade, the Official Receiver shall forthwith put the liquidator into 
possession of all property of the Company of which the Offloial Receiver may 
have custody; provided that such Liquidator shall have, before the assets are 
handed over to him by the Official Receiver, discharged any balance due to the 
Offloial Receiver on account of fees, costs, and charges properly incurred by 
him, and on aocount of anv advances properly made by him in respeot of the 



Companies (Winding-up) Rules. Rules of 1929 759 


Company, together with interest on such advances at the rate of four pounds 
per centum per annum; and the Liquidator shall pay all fees, costs, and charges 
of the Official Receiver which may not have been discharged by the Liquidator 
before being put into possession of the property of the Company, and whether 
incurred before or after he has been put into such possession. 

(2) The Official Receiver shall be deemed to have a lien upon the Com¬ 
pany’s assets until such balance shall have boen paid und the other liabilities 
shall have been discharged. 

(3) It shall be the duty of the Official Rcoeiver, if so requested by the 
Liquidator, to communicate to the Liquidator all suoh information respecting 
the estate and affairs of the Company as may be necessary or conducive to the 
due discharge of the duties of the Liquidator. 

(4) This and the next following Rule shall only apply in a winding-up by 
the Court. 


165. A Liquidator who desires to resign his office shall summon separate Itoiraation <»t 
meetings of tne creditors and oontributories of the Company to decide whether ^ lqUltla , 
or not the resignation shall bo accepted. If the creditors and contributories "■ °* 

by ordinary resolutions both agree to accept the resignation of the Liquidator, 
he shall file with the Registrar a memorandum of his resignation; and shall 
send notice thereof to the Official Receiver, and the resignation shall thereupon 
take effect. In any other case the Liquidator shall report (o the Court the 
result of the meetings and shall send a report to the Official Receiver and 
thereupon the Court may, upon the application of the Liquidator or the Official 
Receiver, determine whether or not the resignation of the Liquidator shall be 
accepted, and may give such directions and make snch orders as in the opinion 
of the Court shall be necessary. 


166. If a Receiving Order in Bankruptcy is made against a Liquidator, 
he shall thereby vacate his office, and for tne purposes of the application of the 
Act and Rules shall be deemed to have been removed. 


Payments Into and Out of a Bank. 
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167. All payments out of the Companies Liquidation Account shall be made 
in such manner as the Board of Trade may from time to time direct. 

168—(1) Where the Liquidator in a winding-up by the Court is authorised 
to have a special hank account, he shall forthwith pay all moneys received 
by him into that account to the oredit of the Liquidator of the Company. 
Ail payments out shall lie made by cheque payable to order, and every cheque 
shall have markoii or written on the face of it the name of the Company, and 
shall he signed by the Liquidator, and shall be countersigned by at least one 
member of the Committee of Inspection, and by such other person, if any, 
as the Committee of Inspection may appoint. 

i‘l) Where application is made to the Board of Trade to authorise tho 
Liquidator in a winding-up by the Court to make his payments into and out 
of a special hank account, the Board of Trade may grant such authorisation 
for such time and on such terms as they may think fit, and may at any lime 
order the account to bo olosed if they are of opinion that the account is no 
longer required for tho purposes mentioned in the application. 
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Books. 

169. In a wmding-up by the Court the Official Receiver, until a Liquidator Record Book, 
is appointed by the Court, and thereafter the Liquidator, shall keep a book to R, 1GB of 
be called the “Record Book” in which he shall record all minutes, all pro- 1909. 
read ing s had and resolutions passed at any meeting of oreditors or con¬ 
tributories, or of the Committee of Inspection, and all such matters as may 
be necessary to give a correct view of his administration of the Company's 
affairs, but he shall not be bound to insert in the “Record Book’’ any 
document of a confidential nature (such as the opinion of counsel on any 
matter affecting the interest of the creditors or oontributories), nor need he 
exhibit such document to any person other than a member of the Committee 
of Inspection, the Official Receiver, or the Board of Trade. 
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170. — (1) 1a a winding-up by the Court the Official Receiver, uutil a 
Liquidator is appointed by the Court, aud thereafter the Liquidator, shall 
keep a book to ne sailed the “ Gash Book ” (which shall be in such form as 
the Board of Trade may from time to time direct) in which he shall (subject 
to the provisions of the Rules as to trading accounts) enter from day to day 
the receipts and payments made by him. 

(2) In a winding-up by the Court a Liquidator other than the Official 
Receiver shall Bubmit the Record Book and Cash Book, together with any other 
requisite books and vouchers, to the Committee of Inspection (if any) when 
required, and not less than once every three months. 

(3) In a creditors voluntary winding-up the Liquidator shall keep such 
books as the (Jommittee of Inspection or if there is no such Committee as the 
creditors direct and all books kept by the Liquidator shall be submitted to the 
Committee of Inspection or if there is no such Committee to the creditors 
with any other books documents papers and accounts in his possession relating 
to his office as Liquidator or to the company as and when the Committee of 
lnspoction or if there is no bucIi Committee the oreditors direct. 

Investment of Funds. 

171. —(l) Where in a winding-up by the Court or in a creditors voluntary 
winding-up the Committee of Inspection aro of opinion that pay part ol' the 
cash balance standing to the oredit of the account of tho Company should 
he invested, they shall sign a certificate and request, aud tho Liquidator shall 
transmit such certificate and roquost to the Board of Trade. 

(2) Where the Committee of Inspection in any hucb winding-up are of 
opinion that it is advisable to sell any of tho securities in which the moneys 
or the Company’s assets are invested they shall sign a certificate and loqued 
lo that effect, and the Liquidator shall transmit such oertifaate and request 
to the Board of Trade. 

(3) Where there is no Committee of Inspection m any such winding up 
as is mentioned iu paragraphs (1) and (2) of this Rule and in every niemtiprs 
voluntary winding-up whether under the supervision of the Court or ir>t, »f a 
ease has in the opinion of the Liquidator arisen under section 302 ni the 
Act for an investment of funds of tho Company or a sale of security in 
which flic Company’s funds have been invested, tne Liquidator shall sigu and 
transmit to the Board of Trade a certificate ot the facts on which his opinion 
is founded, and a request to the Board of Trade to make the investment or 
sale mentioned in the certificate, and the Board of Trade may thereupon, if 
they think fit, invest or sell the whole or any part of lli* said funds and 
securities, as provided in the said section, and the said certificate and request 
shall be a sufficient authority to the Board of Trade for the said invert ment 
or sale. 

Acomjnih and Audit in a WiNDiNu-m* by the Comtr. 

172. The Committee of Inspection shall not Jess than once every Hirer months 
audit the Liquidator’s Cash Book and certify therein under their hands the 
day ou which the said book was audited. 

173. — (1) The Liquidator shall, at the expiration of six months irom the 
date of tne winding-up order, and at the expiration of every succeeding six 
months thereafter until his release, transmit to the Board of Trade a copy of 
the Cash Book for such period in duplicate, together with the necessary 
vouchers and copies of tho oertifitatus of audit by the Committee of Inspection, 
lie shall also forward with the first accounts, a summary of tho Company's 
statement of affairs, showing thereon the amounts realised, and explaiuing the 
cause of the non-realisation of such assets as may be unrealised. Tho 
Liquidator shall also at the end of every six months forward to the Board 
of Trade, with hta Accounts, a report upon the position of the liquidation of 
the Company in such form as the Board of Trade may direct. 

(2) When the assets of the Company have been fully realised and dis¬ 
tributed, the Liquidator shall forthwith send in his accounts to the Board of 
Trade, although the Bix months may not have expired. 

(8) The accounts sent in by the Liquidator ihall be verified by him by 
affidavit. 
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174. —(1) Where the Liquidator carries on the business of the Company, 
he shall keep a distinct account of the trading, and shall incorporate in the 
Cash Book the total weekly amounts of the receipts and payments on sueh 
trading account. 

(2) The trading account shall from time to time, and not loss than once in 
every month, be verified by affidavit, and the liquidator dial I thereupon submit 
such account to the Committee of Inspection (if any), or such member thereof 
as may be appointed by the Committee for that purpose, who shall examine 
and certify the same. 

175. When the Liquidator's account has been audited, the Board of Trade 
shall certify the fact upon the account, and thereupon the duplicate copy, 
bearing a like certificate, shall be filed with the Registrar. 

176. —(1) The Liquidator shall transmit to the Board of Trade with his 
accounts a summary of such accounts in such form us the Board of Trade may 
from time to time direct, and on the approval of suoh summary by the Board 
of Trade, shall forthwith obtain, prepare, and transmit to the Board of Trade 
so many printed copies thereof, duly stamped lor transmission by post, and 
addressed to the creditors and contributories, as may bo required for trans¬ 
mitting such summary to each creditor and contributory. 

(2) The cost of printing and posting such copies shall be a charge upon the 
assets of the Company. 

177. Where a Liquidator has not since the date of his appointment or sinoe 
the last audit of his accounts, as the case may be, received or paid any Bum 
of money on account of the assets of the Company, lie shall, at the time when 
he is required tu transmit ins accounts to the Board of Trade, forward to the 
Board or Trade an affidavit of no receipts or payment/?. 

178. --(1) Upon a Liquidator resigning or being released or removed from 
his office, he shall deliver over to the Official Receiver, or as the case may lie, 
to tin* new Liquidator, all hooks kept by him, and all other hooks, documents, 
papers, ami accounts in ^ig possession relating to the office of Liquidator. The 
release ut a Liquidator shall not take'effect unless and until ho lins do1i\ored 
umt to the Official Rrpojver, or as the ease may ho to the now Liquidator, all 
the books, papers, document.*, and accounts which In* is hy this Rule roquired 
to deliver on his release. 

(2) The Board of Trade may, at any time during the progress of the 
liquidation, on tlm application of the Liquidator or the Official Receiver, direct 
that HLich of toe books, paper*, and documents of the Ikmipany or of tho 
Liquidator as aie no longer required for the purpose of the liquidation, may he 
sold, destroyed, or otherwise disposed of. 

179. Where property forming part of a Company's assets is sold by the 
Liquidator through an auctioneer or other agent, the gross proceeds of the 
sale shall be paid over by such auctioneer or agent, and the ohargos and 
expenses connected with the sale shall afterwards he paid to such auctioneer 
or agent, on the production of the neoossary certificate of the taxing officer. 
Every Liquidator hy whom such auctioneer or agent is employed, shall, unless 
the Court otherwise orders, be accountable for the prooeeda of every sivh sale. 
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Taxation o* Costs 


180. Every solicitor, manager, accountant, auctioneer, broker or other person 
employed by an Official Receiver or Liquidator m a winding-up by tho Court 
Bhall on request by the Official Receiver or Liquidator (to be made a sufficient 
time before the declaration of a dividend) deliver his bill of costs or charges 
to the Official Receiver or Liquidator for the purpose of taxation; and if he 
fails to do so within the time stated in the request, or such extended time as 
the Court may allow, the Liquidator shall declare and distribute the dividend 
without regard to fuch person’s claim, and subject to any order of the Court 
the claim Bhall he forfeited. The request by the Official Receiver or liquidator 
shall be in Form No. 90. 
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181. Where a bill of costs or charges in any winding-up has been lodged NotlM(lf 
with the Taxing Officer, he shall give notice of an appointment to tax tho same, appointment, 
in a winding-up by the Court to the Official Receiver, and in every winding-up K nnof iww. 
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to the Liquidator, and to the person to or by whom the bill or charges ie or 
are to be paid (as the case may be). 

182. The bill or charges, if incurred in a winding-up by the Court prior to 
the appointment of a Liquidator, shall be lodged with the Official Receiver, and 
if incurred after the appointment of a Liquidator, shall be lodged with the 
Liquidator. The Official Receiver or the Liquidator, as the oase may be, 
shall lmlge the bill or charges with the proper Taxing Officer. 

188. Every person whose bill or charges in a winding-up by the Court is 
or are to be taxed shall, on application either of the Offi ' 1 Receiver or the 
Liquidator, furnish a copy of his hill or charges so to be taxed, on payment 
at the rate of 4d. per folio which payment shall be charged on the assets 
of the Company. The Official Receiver shall call the attention of the Liquidator 
to any items which, in his opinion, oughl to be disallowed or reduced, and may 
attend or be represented on the taxation. 

184. \\ here any party to, or person affected by, any proceeding deniros to 
make un application for an order that he be allowed his costs, or any part of 
them, incident to such proceeding, end such application is not made at the 
time of the proceeding: — 

(L) Such party or person shall sene notice of his intended application on 
the Official Receiver or on the Liquidator as the case may he. 

(2) The Official Receiver or Liquidator ma> appear on buoIi application 

and object thereto. 

(3) Mo costs of or incident to such application shall he allowed to the 

applicant, unless the Corn t is satisfied that the application could not 
have been made at the time of I he proceeding. 

185. Upon the taxation of any lull ol cosh, ehaigcs, oi expenses being 
completed, the Taxing Offiecr shall issue to the person presentinq such bill for 
taxation his allowance or certificate of taxation. The bill of iosts, charges, and 
expenses, together with the allowance or certificate, shall be tiled with the 
Registrar. 

186. Where the bill or charges of any solicitor, manager, accountant, 
auctioneer, broker, or other person employed by an Official Receiver or 
Liquidator, is or are payable out of the assets of the Company, a certificate in 
writing, signed by the Official Receiver or Liquidator, as the case may be, 
shall on the taxation be produced to tho Taxing Offiocr setting forth whelhor 
any, and if bo what, speoial terms of remuneration have been agreed to, mid 
in the case of Hie bill of costs of a solicitor, a copy of the resolution nr olher 
authority sanctioning the appointment of a solicitor to assist the Liquidator 
in the performance of his duties and the instructions giion to such solicitor by 
the Liquidator. 

187. In any case in which pursuant to section 209 (l) of the Act a sheriff 
is required to deliver goods or money io a Liquidator such sheriff shall without 
delay bring in his hilJ of costs for taxation and they shall be taxed by the 
Taxing Officer and unless such bill of costs is brought in for taxation within 
one month from tho date when the sheriff makes su«h delivery tho Liquidator 
may decline to pay the Bamc. 

188. If a Liquidator shall in writing require any rusts which n sheriff has 
deducted under section 269 (2) of the Act to be taxed the sheriff shall within 
seven days from the date of the request bring in such costs for taxation and 
they shall be taxed by the Taxing Officer and any amount disallowed on such 
taxation shall forthwith be paid over by the sheriff to tho Liquidator. 

189. In a County Court all costs properly incurred in a winding-up by 
the Court Bhall he allowed on the lower Seale in Appendix N. to the Rulos 
of the Supreme Court, as increased by Order 65, Rule 10 of the said Rules, 
and costs shall be taxed (as amended 26th September, 1932, see p. 697, infra) 
by the Registrar in person. 

190. —(1) Where any bill of coats, charges, fees or disbursements which are 
payable out of the assets of the Company to any solicitor, manager, accountant, 
auctioneer, broker or other person has boen taxed by a Registrar of a Court 
other than the High Court, the Board of Trado may require the taxation to be 
reviewed by the Taxing Officer of the High Court. 
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(2) In any one in which the Board of Trade require suoh a review of 
taxation aa is above mentioned they shall give notice to the person whose bill 
has been taxed, and shall apply to the Taxing Officer of the High Court to 
appoint a time for the review of such taxation and thereupon such Taxing 
Offices shall appoint a time for the review of. and shall review, suoh taxation 
and certify the reault thereof. The Board of Trade shall give to the person 
whose bill of costs is to be reviewed notice of the tirao appointed for the 
review. 

(3) Where any each review of taxation as is above montionod is required 
to be made by the Taxing Officer of the High Court, the Registrar whose 
taxation is to be reviewed shall forward to the said Taxing Officer the bill 
whioli is required to be reviewed. 

(4) The Board of Trade may appear upon the review of the taxation; and 
if, upon the review of the taxation, the bill is allowed at a lower sum than 
the sum allowed on the original taxation, the amount disallowed shall (if the 
bill has been paid') be repaid to the Official Receiver or the Liquidator, or 
other person entitled thereto. The certificate of the Taxing Officer shall in 
every case of a review by him under this Rule be a sufficient authority to 
entitle the person to whom the amount disallowed ought to be repaid to demand 
such amount from the person liable to repay the same. 

(5) The costs of and incidental to the review shall be paid out of the assets 
of the Company or otherwise aB the Taxing Officer or the Court may direct; 
provided that the oost of the attendance of a principal shall not be allowed 
if in the opinion of the Taxing Officer he could have been sufficiently 
represented by his London agent. 


Ousts anii Expenses Payable out of the Assets of the Company. 


191. —(1) Where a Liquidator or Special Manager in a winding-up by the 
Court receives remuneration for his services as suoh, no payment shall be 
allowed on his accounts in rPBpeot of the performance by any olher person of 
the ordinary duties which are required by statute or Rules to be performed by 
himself. 

(2) Where a Liquidator is a solicitor lie may contract that the remuneration 
for LIh services as Liquidator shall include all professional services. 

192. —(1) The assets of a Company in a winding-up by the Court, remain¬ 
ing after payment of the fees and expenses properly incurred in preserving 
realising or getting in the assets, including where the Company has previously 
commenced to be wound up voluntarily such remuneration, costs, and expenses 
as the Court may allow to a liquidator appointed in such Voluntary Winding- 
up shall, subject to any order of the Court, and, as regards a winding-up tc 
wnich the provisions of the Stannaries Art. 1887 (a), apply, subject to that 
Act as modified hv the Act, be liable to the following payments, whioh shall 
be made in the following order of priority, namely: — 

Ftret .--The taxed costs of the petition, including the taxed costs of any 
person appearing on the petition whose costs are allowed by the 
Court. 

Next .—The remuneration of thr special manager (if any). 

Next, —The costs and expenses of any person who makes or oonours in 
making, the Company's statement of affairs. 

Next. —The taxed chargos of any shorthand writer appointed to take an 
examination: Provided that where the shorthand writer is appointed 
at the instance of the Official Receiver the cost of the shorthand notes 
shall be deemed to be an expense incurred by the Official Receiver in 
getting in and realising the assets of the Company. 

Next ,—The necessary disbursements of any Liquidator appointed in the 
winding-up by the Court, other than expenses properly incurred in 
preserving realising or getting in the assets heretofore provided for. 

Next .^The costs of any person properly employed by any such Liquidator. 

Next .—The remuneration of any such Liquidator. 

Next .—The actual out-of-pocket expenses necessarily incurred by the Com¬ 
mittee of Inspection, subject, to the approval ol' the Board of Trade. 
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(2) No payments in respect of bills or charges of solicitors, managers, 
accountants, auctioneers, brokers, or other persons, other than payments for 
costs and expenses incurred and sanctioned under Rule 54, and payments of bills 
which have been taxed and allowed under orders made for the taxation thereof, 
shall be allowed out of the assets of the Company without proof that the gam# 
hare been considered and allowed by the Registrar. The Taxing Officer shall 
before passing the bills ot charges of a solicitor satisfy himself that the appoint¬ 
ment of a solicitor to a^ist the Liquidator in the performance of his duties 
has been duly sanctioned: Provided that the Official Receiver when acting as 
Liquidator mav without taxation pay and allow the costs and oharges of any 
person other than a solicitor employed by him where such costs and (.barges 
are within the scale usually allowed by the Court and do not exoeed the sum 
of £2: provided always that the Hoard or Trade may require such costs or 
charges to be taxed by the Taxing Officer. 

(3) Nothing contained in this Rule shall apply to or affect ousts which, in 
the course of legal proceedings by or against a Company which is being 
wound up by the Court, are ordcrod by the Court in which such proceedings 
are pending or a Judge thereof to be paid by the Company or the Liquidator, 
or the rights of the person to whom such costs arc payable 

Statements ijy Liquidate to tiil Reoisxeah of Companies 

108. The winding-up of a Company shall, for the purposes of section 284 
of the Act, be deemed to bo concluded: — 

(a) In the caBe of a Company wound up by order of the Court, at the 

date on which the order dissolving the Company has been repot t(d 
by the Liquidator to the Rpgisfrur of Companies, or «t the diio o 
the order of the Hoard ol Trade releasing the Liquidator pursuant 
to section 197 of the Act 

(b) In tbo case of a Company wound up voluntarily, or under the mper- 

vision of Hu* Court, at the date ol the dissolution ol the Company 
unlcsH at Budi date any funds or assets of ihc Ooinpam remain 
unclaimed or undistributed in the bunds or undei the oontiol of tho 
Liquidator, or any person who has in ted as Liquidator in whi'h ease 
the winding-up sliull not bo doomed to bo lonciuded until such funds 
or assets have either been distributed or paid into the Companies 
Liquidation Account at tlip Hank of England 

194. In a voluntary winding-up or a winding up under the oupuvision of 
the Court the statements with lespoct to the proceedings in and position of a 
liquidation of a Company, the winding-up of which is not oonoluded within 
a year after its commencement, shall be sent to the llogiattar of Companies 
twice in every year as follows: - 

(1) The first statement commencing at tho date when a Liquidator was 

first appointed and brought down lo the end of twelve months from 
the commencement of the wmding-up, shall be sent within 30 days 
from the expiration of such twelve months, or within such extended 
period as the Hoard of Trade may sam tion and the subsequent state¬ 
ments shall be sent at intervals of half u year ea<h statement being 
brought down to tho end of the half year for which it is sent la 
ruses in which the assets of tho Company have been lully realised and 
distributed before the expiration ot a half-yearly interval a find 
statement shall be sent forthwith. 

(2) Subject lo the next succeeding Rule, Form No 92, and where appli ablu 

Forms 94, 95 and 96, with such variations as circumstances may require, 
shall he used, and the directions specified in tho Form shall (unless 
the Hoard of Trade otherwise direct) be observed in reFarone** to 
every statement. 

(3) Every statement shall be sont in duplicate, and shall be verified by an 

affidavit in the Form No. 93, with such variations as circumstances'mnv 
require. 

195. Where in a voluntary winding-up or a winding-up under the super¬ 
vision of the Court a Liquidator has not during any period for which a 
statement has to be sent reoeived or paid any money on aooount of the (k>m- 
pany, he shall at the period when be is required to transmit his statement, 
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•end to the Registrar of Companies the prescribed statement in the Form 
No. 92, in duplicate, containing the particulars therein required with respect andW 
to the proceedings in and position of the liquidation, and with such statement 
shall also send an affidavit of no receipts or payments in the Form No. 93. 

Unclaimed Funds and Undistributed Asbets in the Hands or a 
Liquidator. 

196.—(1) AH money in the hands or under the control of a Liquidator of Payment of 
a Company representing unclaimed dividends, whioh for six months from the undistributed 
date wnen the dividend became payable have remained in the hands or under aild uni ? , *™ #d 
the control of the Liquidator, shall forthwith, on the expiration of the sis flompinuw 
months, be paid into the Companies Liquidation Account. Liquidation 

(2) In a voluntary winding-up or a winding-up under the supervision of ^ w,oun, 
the Court all other money in the hands or under the control of a Liquidator , 11,1 nf 

of a Company, representing unclaimed or undistributed assets, which under 
subsection (1) of section 285 of the Aol, the Liquidator is to pay into the 
Companies Liquidation Account, shall be ascertained as on the (tote to which 
the statement of receipts and payments sent in to the Registrar of Cbm- 

f ames is brought down, and the amount to be paid to the 'Companies 
jiqnidation Account shall be the minimum balance of such money which the 
Liquidator has had in his hands or under his control during the six months 
immediately preceding the date to which the statement is brought down, less 
such part (if any) thereof &b the Board of Trade may authorise him to retain 
for Inc immediate purposes of the liquidation. Such amount shall be paid 
into the Companies Liquidation Account within fourteen days from the date 
to which the statement of account is brought down. 

(3) Notwithstanding anything in this Rule, any moneys representing 
unclaimed or undistributed assets or dividends in the hands of the Liquidator 
at the date of the dissolution of the Company shall forthwith be paid oy him 
into tiie Companies Liquidation Account. 

t4j A Liquidator whose duty it is to pay into the Companies Liquidation 
\< count at tlio Bank of England, money representing unclaimed or undistributed 
assets of the Company shall apply in such manner as the Board of Trade shall 
direct to the Board of Trade for a paying-in order, whioh paying-in order 
sliall he an authority to the Bank of England to receive the payment. 

(5) In a voluntary winding-up or a winding-up under the supervision of " 
the Court money invested or deposited at interest by a Liquidator shall be 
deemed to be money under his control, and when such money forms part of 
the iniuimum balance payable into the Companies Liquidation Account pursuant 
to paragraph (2) of this Rule, the Liquidator shall realise the investment or 
withdraw the deposit, and shall pay the proceeds into the Companies liquidation 
Account, provided that whore iJio money is invested in Government securities, 
such securities may, with the permission of the Board of Trade, be transferred 
to the control of the Board of Trade instead of being forthwith realised and 
the proceeds thereof paid into the Companies Liquidation Account. In the 
latter case, if and when the money represented by the securities is required 
wholly or in part for tlio purposes of the Liquidation, the Board of Trade 
may realise the securities wholly or in part anti puy the proceeds of realisa¬ 
tion into the Companies Liquidation A (‘count and deal with the same in the 
same way as other monies paid into the Raid Account may be dealt with. 

197, In a voluntary winding-up or a winding-up under the supervision of Ujuidato£to 
the Court every person who has acted &b Liquidator oP uiiy Company, whether furnish 
the liquidation has been concluded or not, shall furnish to the Board of iV 0 2r3| , of l Trm5e 
Trade particulars of any money in his hands or under his control representing Fnriu ,» 7 
unclaimed or undistributed assets of the Company and such other particulars t> - 
as the Board of Trade may require for the purpose of ascertaining or getting 
in any money payable into the Companies Liquidation Account at the Bank 
of England. The Board of Trade may require such particulars to be verified 
by affidavit. 

1B8.—(I) In a voluntary windiug-up or a winding-up under the super- Board of Trad* 
vision of the Court the Board of Trade may at any time order any su'h person ma 7 0 J llfor 
to submit to them an account verified by affidavit of the sums received and 

H. 198 ot 1909 
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paid by him n Liquidator of the Company and may direct and enforoe an 
audit of the account. 

(2) For the purposes of section 286 of the Aot, and the Rules, the Court 
lias and may exercise all the powers conferred by the Bankruptcy Aot, 
1914 (a), witii respect to the discovery and realisation of the property of a 
debtor, and the provisions of Pari I. of that Act with respeot thereto shall, 
with any necessary modification, apply to proceedings under section 286 of 
the Art. 

190 . An application by the Board of Trade for the purpose of ascertaining 
and getting in money payable into tho Bank of England pursuant to section 285 
of the Act, shall be made by motion, and where the winding-up is by or 
under the supervision of the Court shall be made to and dealt with by the 
Judge, and in a voluntary winding-up shall be made to and dealt with by 
the Judge of the High Court. 

200 . An application by a person claiming to be entitled to any money paid 
into the Bona of England in pursuance of section 286 of the Aot, shall be 
made in such form and manner as the Board of Trade may from time to 
time direct, and shall, unless the Board of Trade otherwise directs, be accom¬ 
panied by the certificate of the Liquidator that the person claiming is entitled 
and such further evidence as the Board of Trade may direot. 

201 . A Liquidator who requires to make payments out of money paid into 
tho Bank of England in pursuance of section 285 of the Act, either by way of 
distribution or in respect of tho cost and expenses of the proceedings, shall 
apply in such form and manner as the Board of Trade may direot, and the 
Board oF Trade may thereupon cither make an order for payment to the 
Liquidator of the sum required by him for the purposes aforesaid, or may diiert 
cheques to be issued to the Liquidator For transmission to the persons to whom 
the payments arc to be made. 

Release of Liquidator in a Winmnu-uf by the Court. 

202 . —(1) A Liquidator in a winding-up by the Court before making applica¬ 
tion to the Board of Trade for his release, shall give notice of his intention 
ho to do to all the creditors who have proved thoir debts, and to all the 
contributories, and bIi&H send witii the notice a summary of all receipts and 
payments in the winding-up. 

(2) When the Board of Trade have granted <o a Liquidator his release, a 
notice of the order granting the release shall be gazetted. The Liquidator 
shall provide the requisite stamp foe Tor the Gazette, which he may charge 
against the Company's assets. 

203 . —-(1) The Board of Trade may order that the books and papers of a 
Company which has been wound np shall not be destroyed for such period (not 
exceeding five years from the dissolution of the Company) as the Board thinks 
proper. 

(2) Any creditor or contributory may make representations to the Board 
witii regard to tho destruction of such books and papers and may appeal to 
the Court from any order made by the Board under this Rule. 

(3) Subject to any order of the Court the Board of Trade may by a further 
order vary or rescind any order made by it under this Rulo. 

(4) A resolution for the destruction of the books and papers of such a 
Company within tho said period of five years or any shorter period fixed by an 
order of the Board in force at the date of such resolution shall not take eifeot 
until the expiration of such period of five years or of such shorter period 
unless the Board shall otherwise direct. 

(5) At least one week’s notice shall be given to the Board of Trade of any 
application to the Court for an order for the destruction of the books and 
papers of a Company before the expiration of suoh period of five years or 
shorter period. 


(«) 4 A 6 Geo. 6, c. 69. 
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Official Receivers and Board of Trade. 

$04.— (1) Judicial notice shall be taken of the appointment of the Official Appointment 
Receivers appointed by the Board of Trade. j. ^ 0 f 

(2) When the Board of Trfcde appoint any officer to cot as deputy for or jq'od. 
in the place of an Official Reoeiver, notice thereof shall be given by letter to 

the Court to which such Official Receiver is or was attached. The letter shall 
specify the duration of such acting appointment. 

(3) Any person so appointed Bhall, during his tenure of office, have all the 
status, rights, and powers, and be subject to all the liabilities of an Official 
Reoeiver. 

205. Where an Offioial Receiver is removed from his office by the Board of n emova | 
Trade, notice of the order removing him shall be communicated by letter to the ^ iOR of 
Court to whioh the Official Receiver was attached. 

206. The Board of Trade may, by general oi special directions, determine f unoDft i 

what acts or duties of the Official Receiver in relation to the winding-up of performance of 
Companies are to be performed by him in person, and in what cases ne may dutiM 
discharge his functions through the agency of his clerks or other persons in R 200 of 
his regular employ, or under his official control. 1909. 

207. An assistant Official Receiver, appointed by the Board of Trade, shall Awwtaot 
be an officer of the Court, as fully as the Official Receiver to whom he is official 
assistant, and subject to the directions of the Board of Trade, he may represent Bemvei*. 
the Official Reoeiver in all proceedings in Court, or in any administrative or R 201 of 
other matter. Judicial notice shall be taken of Iho appointment of an assistant 1009 
Official Receiver, and he may be removed in the same manner as is provided in 

the case of an Official Receiver. 


208. In the absence of the OffioiaJ Receiver any Officer of the Board of Trade pnwei of Officer 
duly authorised for the purpose by the Board of Trade, and any clerk of the otBowdut 
Official Receiver duly authorised by him in writing, may by leave of the ,j3}jL Md 
Court act on behalf of the Official Receiver, and take part for him in any ifcoeivew dert 
public or other examination and in any unopposed application to the Court. m certain oaten 

to act for 


209. Whore a Company against which a winding up order has been made 
Ims no a\ailable upsets, the Official Receiver shall not be required to incur any 
expense in relation to the winding-up without the express directions of the 
Hoard of Trade. 

210. —(1) Where a Liquidator is appointed by the Court in a winding-up 
bv the Court, the Official Receiver shall account to the Liquidator. 

(2) If the Liquidator is dissatisfied with the account or any part thereof, 
be may report the matter to the Board oF Trade, who shall take such action 
(if any) thereon as it may deem expedient. 

(3) The provisions of these Rules as to Liquidators and their accounts shall 
not apply to the Official Receiver when he is Liquidator, but he shall aocount 
in b null manner as the Board of Trade may from time to time direct. 
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211. Where there is no Committee of Inspection in a winding-up by the official Kcceiv< 
Court any functions of the Committee of Inspection whioh devolve on the to sot fen Bow 
Board of Trade may, subject to the directions of the Board, be exeroised by 

the Official Receiver. inspection, 

212. An Appeal in the High Court against a decision of the Board of Trade, H ftiftoMPOB. 
or an Appeal to the Court from an a'*t or decision of the Official Receiver Appeals from 
acting otherwise than as Liquidator of a Company, shall he brought within 
twenty-one days from the tunc when the decision or act appealed against is 

done, pionouncod, or made. _ R. 200 of 1909 

213. —(1) An application by the Board of Trade to tho Court to examine Applmattons 

on oath tho Liquidator or any other person pursuant to section 196 of the under s 196 w 
Act, or to confer on the Board or any person designated by the Board for the J^ 77 W of th 
purpose with respect to the Company concerned the powers of i 

the affairs of the Company mentioned in subsection (3) of section 277 of tho "• * 

Act shall be made ex parte, and shall he supported hy & report to the Court 
filed with the Registrar, Btating the circumstances in which the application 

ia made. , , . . . 

(2) The report may be Bigned by auv person duly authorised to sign 
documents on behalf of tbe Board oi Trade, and shall for tho purposes of 
such application be primd /sets evidence of the statements therein contained. 
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kept by OffiofiK 
if Courts, 
Fora* UH 
Did lUJ 
ft. 208 of 
1909. 


Books to be Kept, and Returns made, by Officers op Courts. 

8W.— (1) In the High Court the Registrar and in the District Registries 
of the High Court at Liverpool and Manchester respectively the Distriot 
Registrars of the High Court, and in a Court other than the High Court, the 
Registrar shall keep hooks according to the Forms 101 and 102 in the Appendix, 
ana the particulars given under the different heads in suoh books snail be 
entered forthwith after each proceeding has been concluded. 

(2) The Offloers of the Courts whose duty it is to keep the books prescribed 
by these Rules shall make and transmit to tho Board of Trade such ortraots 
from their books, and shall furnish the Board of Trade with such information 
and returns as the Board of Trade may from time to time require. 


lazottlug 
-Notices 
•form 108 
k 209 of 

\m. 


filing Memo 
Jenduin nt 

Ti tnfiu Notify 
form 104. 

L 210 of 
900 


(rAZLTTINf? IN A WlNDIN0-Ur BY THE COURT. 

215. — (1) All notices subsequent to tho making by the Court of a winding- 
up ordor in pursuance of the Act or the Rules requiring publication in the 
London Gazette shall be gazetted by the Board of Trade. 

(2) Where any winding-up order is amended, and &1bo in any case in which 
any matter whion has beon gazetted has been amended or altered, or in which a 
matter lias been wrongly or inaccurately gazetted, the Board of Trade shall 
re-gazette such order or matter with tno necessary amendments and altera¬ 
tions in the prescribed form, at the expense of tho Company’s assets, or 
otherwise as tho Board of Trade may direct. 

216. —(1) Whenever the London Gazette contains any advertisement relating 
to any winding-up proceedings tho Official Receiver or Liquidator as the 
case may be snail file with the proceedings a memorandum referring to and 
giving the date of the advertisement. 

(2) In the case of an advertisement in a local paper, the Offioial Receiver 
or Liquidator &r the case may be shall keep a copy of the paper, and a memo¬ 
randum referring to and giving the date of the advertisement shall be placed 
on the file. 

(3) For this purpose one copy of each local papex in which any advertisement 
relating to any winding-up proceeding in tho Court is inserted, shall be left 
with the Official Receiver or Liquidator as the case may be by the person who 
inserts the advertisement. 

(4) A memorandum under this Rule shall be prtmd facie evidence that the 
advertisement to whioh it refers was duly insortpd in the issue of the Gazette 
or newspaper mentioned in it 


■J’o whom 
warrant* ina\ lu 

Addressed. 

t. 211 of 
909. 

*110011 to wlu i h 
erson ancutrd 
n warrant 10 to 
etaken 
t. 212 of 
909 

.xeiutnoi ci 
Warrants of 
jrmit outside 

rdinary 
infliction of 
ourt 

ormi lor. 

1 id 100 
,1. 213 of 
90“. 


ARREBIB AND CoMMirMKNIS. 

217. A warrant ot arrest or any other warrant issued under the provisions 
of the Act and Rules, may be addressed to such Officer of the Court, or to such 
High Bailiff or Officer of any County Court, whether such County Court has 
jurisdiction to wind up a Company or not, as the Court may in each case 
direct. 

218. Where tho Court issues a warrant for the arrest of a person under 
any of the provisions of the Act or Rules, the prison (to be named in the 
warrant of arrest) to which the person shall be committed shall, unless the 
Court shall otherwise order, be the prison uBed by the Court in caseB of orders 
of commitment made in the exorcise by the Court of its ordinary jurisdiction. 

219. Where a warrant for the Arrest of a person has been issued by a Court 
other than tho High Court under any of the provisions of the Act and Rales, 
the High Bailiff of the Court, or other Officer of the Court to whom the 
warrant is addressed, may send the warrant of arrest to the Registrar of any 
other Court (other than tho High Court) within the ordinary jurisdiction or 
district of which suoh person shall then be or be believed to be, with a 
warrant endorsed thereon or annexed thereto nuder the seal of the Court from 
which the warrant originally issued, requiring execution of the warrant by 
tho Court to which it is so sent; and the Registrar of the last-mentioned 
Court shall seal or stamp the warrant with the seal of his Court, and issue the 
same to the High Bailiff or other proper Officer of his Court, with an endorse¬ 
ment thereon in the Form 106; and thereupon suoh last-mentioned High 
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Bailiff or Officer may, and shall in all remote execute the said warrant accord¬ 
ing to the requirement* thereof, and all Constables and Peace Offioers shall aid 
and assist within their respective districts in the exeoution of such warrant. 

220. —(1) Where a person is arrested under a warrant of commitment 
issued under any of the provisions of the Act and Rules, other than seotions 214 
and 218 of the Act f and Rule (14 of the Rules, he shall be forthwith conveyed in 
oustody of the Bailiff or Officer apprehending him to the prison of the Court 
within the ordinary jurisdiction of which he is apprehended, and kept therein 
for the time mentioned in the warrant of commitment, unless sooner discharged 
by the order of the Court which originally issued the warrant of commitment, 
or otherwise by law. 

(2) Where a person is arrested under a warrant, issued under section 214 
or section 218 of the Act, or under Rule 64 of the Rules, he shall be forthwith 
oonveyed in custody of the Bailiff or Offloer apprehending him to the prison 
of the Court within the ordinary jurisdiction of which he is apprehended; 
and the Governor or Keeper of such prison shall produce such person before 
the Court as it may from time to time direct, and shall safely keep him until 
such time as the Court shall otherwise order, or such person snail bo otherwise 
discharged by law: X’rovided that where any such person is conveyed to a prison 
other than the prison used by the Court which originally issued the warrant 
in cases of orders of commitment made by suah Court in the exercise of iLs 
ordinary jurisdiction, the Court may by order direct such person to be trans¬ 
ferred to such last mentioned prison; and on receipt of such order the Governor 
or Keeper of the prison to which such person has been conveyed shall cause 
such person to be conveyed in proper custody to the prison mentioned in 
such order, and the Governor or Keeper of such last mentioned prison shall, 
on production of such Order and of the warrant or arrest, receive such person, 
and shall produce him before the Court, as it may from time to timo direct, 
and shall safely keep him until such time as the Court shall otherwise order, 
or such person shall iie otherwise discharged hy law. 

Miscellaneous Matters. 

221. The Board of Trade may from time to time issue general orders or 
regulations for the purpose of relating any matters under the Act or the 
Rules which are of an administrative and not of a judicial character. Judicial 
notioe shall be taken of any general orders or regulations which are printed 
by the King’s printers, and purport to be issued under the authority of the 
Board of Trade. 

222. The Court may, in any case in which it shall see tit, extend or abridge 
the time appointed by the Rules or fixed by any order of the Court for doing 
any act or taking any proceeding. 

223. —(1) No proceedings under the Act or the Rules shall be invalidated 
by any formal defect or by any irregularity, unless the Court before which an 
objection is made to the proceeding is of opinion that substantial injustice has 
been caused by the defect or irregularity, and that the injustice cannot be 
remedied by any order of that Court. 

(2) No defect or irregularity in the appointment or election of an Offioiul 
Receiver, Liquidator, or member of a Committee of Inspection shall vitiate any 
art done by him in good faith 

224. In all proceedings in or before the Court, or any Judge, Registrar 
or Officer thereof, or over which the Court has jurisdiction under the Act and 
Rules, where no other provision is made by the Act or Rules, the practice 
procedure and regulations shall unless the Court otherwise in any special case 
airerts, in the High Court be in accordance with the Rules of the Supreme 
Court and practice of the High Court, and in a Palatine Court and County 
Court in accordance, as far as practicable, with the existing Rules and practice 
of the Court in proceedings for the administration of assets by the Court. 

225. The provisions of Rule 2 of the Rules of the Supreme Court, 1B87 (a), 
relating to petitions in the District Registries of Liverpool and Manohrstor, 
shall apply to petitions presented in thoBc Registries under the Act and Rules. 

(a) Rules of the Supremo Court, May, 1887 (S. K. A 0. Rev., 1904, Xll, 
Supreme Court, £), 

P. 
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Annulment. 
A. 220 of 
1909. 


Hhort title and 
poimnem'pnient. 

K. 221 «f 
1909 


226. He Companiei (Winding-up) Rules, 1909 (6), and all rules amending 
or supplementing the same and the forms thereby prescribed (o) are hereby 
revoked and annulled, except so far as they relate to any winding-up which 
commenced before the first day of January, 1891, provided that such revocation 
and annulment shall not prejudice or affect anything done or suffered before 
the date on which these rules come into operation under any Rule or Order 
which is hereby revoked and annulled and that no rule or praotioe which was 
annulled or repealed by the said Rules and Orders shall be revived by reason 
of the revocation and annulment horeby effected. 

227. These Rules may be cited as the Companies (Winding-up) Rules, 1929. 
They shall come into operation on the 1st day of November, 1929. 


i eoneur, 


Ihe ?9th day of August 1929. 


Sankey, C. 

William Graham, 
President of the Hoard of Trade. 


MW COM PA MLS (WIN DING-UP) AMENDMENT RULES, 1929, 


Dated December 23, 1929, made pursuant to the Companies Act, 1929 
(19 <k 20 Geo. 5, c. 23). 

1. In Rule 19 of the Companies (Winding-Up) Rules, 1929 thereinafter 
called the principal Rules), the words 11 on payment of the prescribed fee ” shall 
bo substituted for the words “ on payment of a fee of one shilling for each 
hour or part of an hour occupied, and the words “on payment of the pre¬ 
scribed roe 1 ’ shall be substituted for the words “at a rate not exceeding 
fourpence per i'oljo of seventy-two words.” 


2. After Rule 22 of the principal Rules, there shall be inserted the following 
Rule, which shall stand as Rule 22\:— 


“22a. —(1) Payment by (he High Bailitf of a County Court to the 
Registrar, pursuant to the County (kmrt Rules for the time being in 
force, of any money seized or received by the High Bailiff in part satis¬ 
faction of an execution against the goods of a company shall bo a good 
discharge to him as against the Liquidator under section 2(»9 (I) of the 
Act, provided that the payment is made without notice that a Provisional 
Liquidator lias been appointed or that an order haa been made or a 
resolution passed ior the winding-up of the company. 

(2) Where notice is given to the High Bailiff of Buoh an appointment 
order or resolution as is mentioned in paragraph (1) of this Rale, he 
shall forthwith inform the Registrar, and the Registrar shall, after deduct¬ 
ing the costs of the execution, on request pay over to the Liquidator all 
monies paid to him by the High Bailiff in respect of the execution and 
not paid out by the Registrar before he has notice of the appointment, 
oravr cr resolution.” 


3.—(1) These Rules may be cited as the Companies (Winding-Up) Amend¬ 
ment Rules, 1929, and the principal Rules shall have effect as amended by 
these Rules. 
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THE COMPANIES (WINDING-UP) AMENDMENT RULES, mi. 
Dated February 10, 1931, made pursuant to the Companies Agt, 1929 
(19 & 20 Gao. 6, c. 23). 

1. In Form No. 59 in the Appendix to the Companies (Winding-Up) Rules, 
1929, the words “ Signature of Commissioner or Officer administering oath ” shall 
be omitted. 

2. These Rules may be cited as tho Companies (Winding-Up) Amendment 
Rules, 1931, and shall ootne into operation on the 14th day of April, 1931, and 
the Companies (Winding-Up) Rules, 1929, as amended, shall have effect as 
further amended by these Rules. 

Dated the 10th day of February, 1931. 

SaNKKY, C. 

1 concur, 

Wii.mam Graham, 
President of the Hoard of Trade 


THE COMPANIES fWINDING-UP) AMENDMENT (No. \) RULES, 1932. 

Dated Seftembkr 29, 1932, made pursuant to section 305 of the Companies 
Act, 1929 (19 Ac 20 Geo. 5, U. 23). 

1. In Rule 189 of the Companies (Winding-UpJ Rules, 1929 (a;, the ex¬ 
pression ‘‘Rule 10” shall be substituted for the expression “Rule 10n,” and 
shall stand as part of the said Rule 189. 

2. These Rules may be cited as the Companies (Winding-Up) Amendment 
(No. 1) Rules, 1932, and shall come into operation on the 1st day of October, 
1932, and the Companies (Winding-Up) Rules, 1929, as amended \0 f , shall 
have effect as further amended by those Rules. 

Dated the 29th day of September, J932. 

Sankey, C. 

1 cone or, 


If'alter Kunciman. 
President of the Hoard of Trade. 


(a) S. R. & O. 1929 (No. 612). p. 208. 

(5) See 8. R. 4c O. 1929 (No. 1177), p. 349, and S. R. * O. 1931 'No. 70) 
p. 119. 


49 (2) 
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THE COMPANIES (WINDING-UP) AMENDMENT RULES, IMS, 

Dated March 16, 1933, made pursuant to the Companies Act, 1929 
(19 A 20 Geo. 6, o. 23). 

1. The following Rule shall be inserted in the Companies (Winding-Up) Rules, 
1929 (a), after Rule 41 and shall stand as Rule 41a:— 

“ 41a. - For the purposes of section 269 of the Act a notice that (1) a 
winding-up petition has been presented, or (2) a winding-up order has been 
made, or (3) a provisional liquidator has been appointed, or (4) a meeting has 
been called at which there is to be proposed a resolution for the voluntary 
winding-up of the company, or (6) a resolution has been passed for the 
voluntary winding-up of the company, shall be in writing and shall be 
addressed, where the execution is in respect of a judgment of the High Court, 
to the Sheriff, and in any other case, to the officer charged with the ezeeution, 
and may be served by being delivered by hand or by registered post, in the 
case of a notice to a Sheriff, at the office of the Under-Sheriff, and in any other 
case, at the office of the officer charged with the execution: 

Provided that where a winding-up petition is presented or a winding-up 
order is made or a provisional liquidator is appointed in a County Court 
the Registrar of which is also the High Bailiff of that Court, the tiling of the 
petition or the making of the ordor or the appointment of a provisional 
liquidator shall, for the purposes of that section, be sufficient notice to him 
in his capacity as High Bailiff of that Court, that the petition has been 
presented or the order made or the provisional liquidator appointed, as the 
case may be.” 

2. These Rules may be cited as the Companies (Winding-Up) A m end m ent 
Rules, 1933, and shall come into operation on the 18th day of April, 1933, and the 
Companies (Winding-Up) Rules, 1929, as amended (b), shall have effect as farther 
amended by these Rules. 

Dated the 16th day of March, 1933. 

Sanksy, C. 

I concur, 

Walter Kunoiman, 
President of the Board of Tradi*. 


(a) 8. R. & 0. 1929 (No. 612), p. 208. 

(b) See S. R. ft 0., 1929 (No. 1177), p. 349; 1931 (No. 70), p. 119; sod 1932 
(No. 802), p. 186. 
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LIST OF FORMS. 

Company 
PnoadnU 
(15th Edition 
CoiTtaponditif? Put D. 


1929. of 1909. !*■*• 

Mo. 1.—Form of summons (general).. 3 ... 26 

Mo. 2.—Genera] title (High Court). 1 ... 22 

Mo. 3. -General title (County Court). 2 ... 22 

No. 4.— Petition. 4 ... 63 

Mo. 5.—Petition by unpaid creditor on simple contract. 6 ... 64 

No. 6.—Advertisement of petition. 6 ... 80 

Mo. 7.— Affidavit of service of petition on members, officers, 

or servants. 7 ... 83 

Mo. 8.—Affidavit of service of petition on liquidator. 8 ... 86 

Mo. 9. -Affidavit verifying petition. 9 ... 90 

No. 10. -Affidavit of a limited company verifying petition. new ... 91 

No. 11. -Order appointing a provisional liquidator after 

presentation of petition and before order to wind up ... 10 ... 138 

Mo. 12.—Notice of intention to appear on petition. 11 ... 99 

Ho. 13.-I- ist of parties attending the hearing of a petition ... 12 ... 101 

Mo. 14.—Notification to official receiver of winding-up order... 13 ... 123 

No. 16.—Notification to official receiver of order pronounoed 
for appointment of provisional liquidator prior to 

winding-up order being made. 14 ... 146 

Mo. 16. —Order for winding-up by the Court. 16 ... 124 

No. 17.—Notice of order to wind up (for newspaper). 17 . . 131 

No. 18.—Order for winding-up subject tv supervision. 16 ... 866 

Mo. 19.—Order of transfer. 18 ... 693 

No. 20.—Notice of transfer of proceedings to the Board of 

Trade and offioial receiver. 19 ... 594 

Mo, 21.—Affidavit by special manager verifying account. 20 ... 160 

Mo. 22.—Statement of affairs. 28 ... 201-210 

No. 28.—Report of result of meeting of creditors or con¬ 
tributories . 27 ... 423 

Mo. 24.—Order appointing liquidator. 28 ... 236 

Mo. 26.—Advertisement of appointment of liquidator. 30 ... 241 

Mo. 26.-'Certificate that liquidator or special manager has 

given seourity. 29 ... 244 

lo. 27.—Order directing a public examination. 31 ... 613 

lo. MB.—Notice to attend public examination. 33 ... 614 

Mo. 19.—Warrant against person who fails to attend examina¬ 
tion. 40 ... 619 

No. 20.—Notes of public examination where a shorthand 

writer is appointed. 3(1 ... 621 
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(1Kb Ultiom). 
CorreapouUiDtf Fart U. 


iAM IDnu 

of 1909. Page 

No. 81.—Notes of public examination where a shorthand 

writer is not appointed. 37 ... 622 

No. 82.—Application for appointment of shorthand writer 
to take down notes of public examination and order 

thereon. 34 ... 618 

No. 88.—Declaration by shorthand writer. 36 ... 618 

No. 84.—Report to the Court where person examined refuses 

to answer to satisfaction of registrar or officer. 38 ... 620 

No. 86.—Disclaimer. new ... 262 

No.86.—Notice of disclaimer of lease. new ... 262 

No. 87.—Notice by liquidator requiring payment of money 

or delivery of books, Ac. to liquidator. 41 ... 338 

No. 88.—Provisional list of contributories to be made out by 

liquidator. 42 ... 622 

No. 89.—Notice to contributories of appointment to settle 

list of contributories. 43 ... 524 

No. 40.—Affidavit of postage of notices of appointment to 

settle list of contributories. 44 ... 525 

No. 41.—Certificate of liquidator of final settlement of the 

list of contributories. 45 ... 526 

No. 42,—Notice to contributory of final settlement of list 

of contributories and that his name is included. 46 ... 528 

No. 48. —Affidavit of service of notice to contributory. 48 ... 529 

No. 44.—Order on application to vary list of contributories ... 49 ... 531 

No. 45. -Supplemental lint of contributories. 47 ... 530 

No. 46.—Notice to each member of committee of inspection 

of meeting for sanction to proposed oall. 60 ... 537 

No. 47.—Advertisement of meeting of oommittee of inspection 

to sanction proposed call. 61 ... 538 

No. 48.—Resolution of oommittee of inspection sanctioning 

oall. 62 ... 538 

No. 49.—Summons for leave to make a call. 54 ... 539 

No. 50.— Affidavit of liquidator in support of proposal for 

oall. 66 ... 540 

No. 51.—Advertisement of application for leave to make a 

oall... 56 ... 540 

No. 62.—Order giving leave to make a call. 57 ... 542 

No. 68. -Document making a oall . 68 ... 538 

No, 54.—Notice of call sanctioned by oommittee of inspection 

to be sent to contributory. new ... 639 

No. 55.-Notice to be served with the order sanctioning a 

oall. 59 ... 544 

No. 56.—Affidavit in support of application for order for 

payment of call. 60 ... 646 

No. 57.—Order for payment of call due from a contributory... 61 ... 547 

No. 58.—Affidavit of servioe of order for payment of call. 62 ... 546 

No. 69.—Proof of debt (general fonn). 63 ... 226 

No. 60.—Proof of debt of workmen. 64 ... 478 

No. 61 .—Notice of rejection of proof of debt. 65 ... 474 

No. 62.—List of proofs to be filed under Rule 112. 66 ... 476 

No. 68.—Notice to creditors of intention to deolare dividend... 67 ... 485 

No. 64.—Notioe to persons olaiming to be creditors of intention 

to deolare final dividend... 70 ... 489 


































List of Forms. 


775 


COUMAJ 
Pnosaeats 
(lttb Edition) 
Corresponding Part II. 


1029. of 1909. Page 

Mo. 65.—Notioe of dividend. 71 ... 499 

Mo. 60.—Certified list of proofs under Rule 117 (5) Companies 
(Winding-up) Rules, 1929, and application for issue 
of cheques for dividend on companies liquidation 

aooount. 68 ... 498 

Mo. 67.—Certified list of proofs filed under Rule 117 (6) 

Companies (Winding-up) Rules, speoial bank case . 69 ... 499 

No. 68.—Authority to liquidator to pay dividends to another 

person. 72 ... 487 

Mo. 69.—Notice of return to contributories. 73 ... 676 

Mo. 70.—Schedule or list of contributories holding paid-up 

shares to whom a return is to be paid. 74 ... 677 

No. 71.—Notice to creditors of first meeting. new ... 224 

No. 72.—Notice to contributories of first meeting . new ... 226 

No. 78.—Notice to directors and officers of company to attend 

first meeting of creditors or contributories. new ... 226 

No. 74.—List of creditors to be used at evory meeting. 25 ... 234 

No. 75.—Notice of meeting (general form). 76 ... 421 

No. 76.—Aflidavil of postage of notices of meeting. 76 ... 232 

No. 77.—Certificates of postage of notices (general). 77 ... 232 

No. 78.—Authority to deputy to act as chairman of meeting 

and use proxies . 79 ... 232 

No. 79.—Memorandum of adjournment of meeting. 78 ... 233 

No. 80.—General proxy. 80 ... 229 

No. 81.—Special proxy. 81 ... 230 

No. 82.— Application to Board of Trade to authorise a special 

bank account. 82 ... 329 

No. 88.—Order of Board of Trade for special bank aocount... 83 ... 329 

No. 84.—Certificate and request by committee of inspection 

as to investment of funds. 84 ... 331 

No. 85.—Request by committee of inspection to Board of 

Trade to sell HQouritics . 86 ... 331 

No. 86.—Certificate by committee of inspection as to audit of 

liquidator's accounts. 86 ... 294 

No. 87.—Affidavit verifying liquidator's account under 

seot. 196 . 87 ... 300 

No. 88.—Liquidator’s trading account under sect. 196 . 88 ... 294 

No. 89.—Affidavit verifying liquidator’s trading account under 

sect. 196 . 88 a ... 294 

No. 90.— Request to deliver bill for taxation. 89 ... 686 

No. 91.—Certificate of taxation. 90 ... 663 

No. 92.—Statement of reoeipts and payments and general 

directions as to statements. 92 ... 778, 779 

No. 98.—Affidavit verifying statement of liquidator’s aooount 

under sect. 284 . 93 ... 781 

No. 94.—Liquidator’s trading account under sect. 284 . 94 ... 307 

No. 96.—List of dividends or composition. 96 ... 307 

No. 96.—List of amounts paid or payable to oontributories ... 96 ... 807 

No. 97.—Affidavit verifying aooount of unol&imed and un¬ 
distributed funds. 97 ... 309 

No. 98.—Notice to creditors and contributories of intention 

to apply for lease. 88 ... 714 
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Company 
Precedents 
(ltth Edition) 
Corresponding Fart 11. 


m furiu 

1029* of 1809 Page 

No. 99.—Application by liquidator to Board of Trade for 

release. 99 ... 710 

No. 100.—Statement to accompany notioe of application for 

release. 100 ... 715 

No. 101.—-Register of winding-up orders to be kept in the 

Courts. 101 ... 23 

No. 102.—Register of petitions to be kept in the Courts. 102 ... 23 

No. 108.—Notices for London Gazette . 103 ... 32.224, 

4H4, 486, 717 

No. 104.—Memorandum of advertisement or gazetting . J(4 ... 33 

No. lOfi.—Warrant to registrar of Court in whose district 
a person against whom a warrant of arrest has been 

issued is believed to be... I0.'» 744 

No. 106.—Endorsement of warrant of arrest issued by a 
Court to which the same has been sent for execution 
by the Court which originally issued it. 100 744 
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Abkidoed Prospectus, 373. 

Abroad, 

execution of deeds, 500. 
property situate, company charging, 
277, 281 

seal for use, 265, 500. 
shareholders resident, notices to, 235. 

Accounts. 223 et aeq., 531, 535, 05J. 
articles, provisions in, 225. 
audit of, 228. 

copies of, to members. 220. 
directors’ duty to keep, 223. 
cliivctois’ emoluments to In* shown, 
224, «65. 
inspection of, 

by members, 220. 
by debenture holders, 220. 
directors, right of, 220. 
inspectors, Board of Trado, by, 227. 
liabilities of directors if not kept, 225. 
obligation to keep, 223. 
receivers and managers, of, 588. 

Table A as to, 020. 

winding-up, right of inspection ceases 
on, 220. 

Actions, 

calls, for, 137. 

company, against, service of writs in, 
237. 

debenture holder, by, 332, 330. 
in name of company, 245. 
minority of mem berH, by, 245. 
stay of, in winding-up, 430. 

Adjournment or General Meetings, 
discretion of chairman, as to, 106. 
meeting, of, no fresh notice necessary, 
166. 

resolutions at, 106. 

Adjusting, 

rights of contributories, 410. 

Advertisements, 
bearer debenture-holder, to, 307. 
notice to shareholders by, 230. 
winding-up petition, of, 40K. 
injunction to restrain, 409. 

Astidavits, 
winding-up, in, 409. 

Age Limit, 
directors, 195. 


Agent, 

application for shares by, 90, 370. 
company may be estoppel by acts of,62. 
director, how far an, 167, 168, 223. 
illegitimate profit by, 476. 
liability of company for acts of, 62. 

Agreement. [See Contract.] 

Alien Enemt. [See Enemy.] 

Allotment, 91 et aeq. 
conditional, 99. 
delay in, 90. 

duty of directors as to, 91. 
filing of contract for, 100. 
first public, when it maji be made, 
91, 92. 
irregular, 
effect of, 93. 
right to repudiate, 94. 
letter of, stamp on, 97. 
nominees to, 360. 

none necessary, in case of subscribers of 
memorandum, 89. 
notice of, 95. 

not until third day after opening of 
subscription list, 90, 078. 
public, to, restrictions on, 91, 92. 
quotation on Stock Exchange, appli¬ 
cation fin, 96, 079. 
renunciation, stamp on, 97. 
restrictions on, 91, 92. 
returns as to, 100, 505. 
unstamped, whether effective, 97. 
waiver of notice of, 95. 

Alteration, 

articles of association, of, 38 et aeq., 495. 

limits of, 38, 39. 
capital, 74, 75. 79. 

memorandum of association, of, 64, 75 
objects of company, 64. 
preferential rights, 77. 

Amalgamation, 400, 407, 544, 564. 
by sale of shares, 471. 
by sale under power in memorandum of 
association, 4417. 
stamp duty on. 46S. 

Ambiguity, 

memorandum of association, in, 30. 
prospectus, in, 369. 

Amendments 

to proposed resolutions, 164. 105 

u And Reduced,” 
use of, 85. 
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Annual Meeting. [See Meetings.] 

Annual Rbtubns, 108, 525. 526, 575. 
certificates to be sent with, by private 
company, 379, 526. 
contents of, 108, 075. 
list of members, 108, 109. 
private companies, 378, 676. 
signature of, 108, 677. 
summary, 108, 109. 

Application fob Shares, 9(>. 
agent, by, 90. 

Apportionment Act. 1870, 
directors' remuneration, J79. 
dividends, 219. 

Arbitration, 
provision in articles, 34. 
valuation of interest of dissentient 
shareholders, 465. 

Arran cements, 468 el seq. 
classes of shares, 470. 
combined with reconstruction, 470. 
creditors and contributories, with, 468. 
deeds of arrangement, 47). 
involving reduction of capital, 470. 
proxies, 470. 
under sect. 163...468. 
under sect. 261.. .471. 

Arrears 

of preference dividends, 71. 

Art, 

association formed to promote, 266. 

Articles of Association, 16, 28 ti seq. 
alteration of, 38 et seq ., 495. 
breach of contract by, 41. 
limit of, 40. 
retrospective, 39, 40. 
special oi preferential rights in, 77. 
appointment ot solicitor in, effect of, 
33. 

arbitration, provision for, in, 34. 
binding torco of, 30, 31, 498. 
company, how far binding on, 32, 33. 
constructive notice of, 35. 
contract implied from acting on, 34, 36. 
contract with outsider, how far, 33. 
copies of, members entitled to, 28, 498. 
definition of, in Corajianies Act, 11. 
exclusion of Tablo A, 28. 
exemption clauses, 203. 
members, how far binding on, 31. 
memorandum of association, controlled 
b>, 29, 30. 

persons dealing with company bound to 
read, 36. 

printed, must be, 28, 495. 
rectification by Court. 41. 
registration of, 16, 400. 
regularity, presumption of, 36. 


Articles of Association— continued 
signature of, by subscribers, 28, 495. 
stamping, 16, 28. 

subordinate to memorandum of asaocia • 
tion, 29. 

subscription, form of, 28. 

Table A, exclusion of, 28. 
ultra vires provisions in, 29. 
when required, 28, 495. 

Assets, 

distribution of, in winding-up, 419 
surplus, 419. 

unclaimed and undistributed, 441,58L 

Association Clause, 26. 

Associations, 
not for profit, 255. 

unregistered, distribution oi asset* of. 
397. 398. 

Asm hanck Companies Acts, 1909 amm 
1940...393. 
balance sheets, 395. 
deposits, 394. 
funds, 394. 

novation under Act of 1872. 390. 
transler and amalgamation, 395. 
winding-up, 390. 

Attorney. [Sec Powers of Attorney.] 
Audit, 

liccounts, of, 228. 

liquidator’s accounts, by Board of 
Trade, 415. 

Table A, 620. 

Auditors, 

agents of company, how far, 232. 
appointment of, 228. 057. 

Board of Trade may appoint. 228. 
books, access to, 233, 536, 650. 
disqualified persons, 229. 
duties of, 229 et mo., 056. 
general meetings, right to attend, 233 
inspection, right of, 233. 
insurers, are not, 231. 
lien, 232. 

luisfeasutioo by, 232, 437 tt uq. 
notice of intention to appoint, 228. 
officers of company, when, 232, 438. 
remuneration of, 229, 535, 657. 

Statute of Limitations, may set up, 232 


Balance Order, 418. 

Balance Sheet, 
assurance company, of, 395. 
auditor’s duty as to, 229 el seq. 
consolidated accounts, 224. 
contents of, 223. 533, 651, 711, 714. 
copies of, to be sent to members, 220, 
534, 655. 
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Balance Sheet - continued , 
duty of directors, 223. 
false, liability. 208. 
inspection, right of, 226, 665. 
private company, 379, 
signing of, 531. 

submitted at ordinary meeting, to be, 
224. 

subsidiary companies, 224. 

Bank of England, 
payment of money into, in winding-up, 
559. 

Bank of Issue, 

unlimited liability as to notes, 604. 

Banking Account, 

power of company to keep, 53. 

Banking Company, 

customers to be given notice on regis¬ 
tration, 694. 
illegal, when, 397. 

privileges ol, making annual returns, 
M>5. 

statement, to publish, periodically, 534. 
Banhrupto\, 

compulsory transfer of shares on, 12K. 
director’s disqualification by, 181. 
disclaimer of shares by trustee, 128. 
rules apply m winding-up, when, 422. 
trustee in, rights as to shares, 128. 
voting after, 159. 

Bearer. 

debeiitmc to, 305 el / icq . 
indorsed conditions of, 306. 
negotiability, 309 si atq. 
share warrants to, 129, 513. 

Bills o* Exchange, 271 *t * eq ., 500. 
acceptance by director in name of 
company, 36, 271. 
acceptance under seal, 272. 
company’s power to issue, 271. 
name of company with “ limited ” must 
appear on, 272. 

personal liability of director, when, 272, 
273. 

signed “for or on account of” the 
company, 273. 

trading company has implied power to 
issue, 271. 

Bills of Sale, 

registration, 281, 287, 321. 

Blank, 

debentures in, deposit of, effect of, 324. 
instrument of proxy, 103. 
transfen, 

of debentures. 323. 
of shares, 122. 


Boaed Meetings, 
irregularities at, 190. 
liability for not attending, 201. 2o2. 
minutes of, 249. 

form of, 252. 
notioe of, 190. 
proceedings at, 189. 
quorum at, 190. 
resolutions of, 191. 

Board of Trade, 
annual report in winding-up, 607. 
authentication of documents, 607. 
control of, over liquidator, 556. 
investigation by inspectors, 111, 227, 
669. 

licence to register a company—without 
UBing word “ limited/ 1 255, 498. 
orders and certificates of, to be received 
in evidence, 607. 

power to inquire into share ownership, 
HI. 

power to vaiv requirements a* to 
balance sheets, 224. 
powers, where no committee of inspec¬ 
tion, 658. 

power to alter tables and forms, 608. 

Bona Vacantia, 442, 701. 

Bonus, 219. 

Bonus Shares, 
gift ot, illegal, 58. 
stamp duty on 220 
sur-tax on, 221. 

tenant for life, right of, to, 219. 
treated as capital, when, 219, 220. 

Book Debts, 

mortgage of, and registration, 281, 286, 
what are, 286. 

Books, 

charge on, 329. 

disposal of, lu winding-up, 581. 
evidence, to be, in winding-up, 5s0. 
inspection of, 223. 

Borrowing, 274 et seq. 

before company entitled to common oe 
business, 48, 49. 
company, power of, 274. 

constructive notioe of limit, 280. 
exercise of, by directors, 275, 278, 
279. 

implied, when, 274. 
limit of, 275. 

memorandum, when must be given 
by, 54. 

mode of borrowing, 278. 
objects clause, 54. 

overdrawing banking account is a 
borrowing, 278. 

security, power of company to give. 
275. 
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B< >R lu >w i> ♦ i— t'&nl t n m tt 
company- continued* 

subrogation, where moneys borrowed 
ultra vtres, 278, 270. 
ultra vires, 278. 

uncalled capital, charging, 27fi. [See 
Uncalled Capital.] 
receiver in debenture action, by, 338. 

Breach of Trust, 
directors' liability for, 2()2. 

Bribe, 

directors, to, 18b, 203. 

Brokerage, 

payment by company, 50, 350 et seq. 

Building Society, 7. 

* company, is not a, 7. 
liability of members, 7. 
winding-up, 401. 

Business. [See Commencement of 
Business.] 

power in memorandum to sell, 541, 467 
et seq . 


Calls, 134 tt seq. 
action for, 137. 

allotment moneys not a call, 134. 
bankrupt member, 136. 
deceased member, 136. 
directors’ discretion, 135. 
enforcing payment of, 137. 
forfeiture of shares for non-payment of, 
130. 

injunction to restrain, 137. 
instalments are not, 134. 
instalments, payable by, 13(1. 
interest on, 136. 
irregularity, 135. 
liability after forfeiture for, 141. 
limitation, period for. 136. 
misrepresentation, no defence to action 
for, 137. 

notice of call, time for, 136. 
pari passu, should be, 135. 
payment in advance of, 137. 
power of Court to make, in winding-up, 
550. 

power of making, a trust, 134. 
resolution for, 135,101. 
specialty debts, are, 136. 
transferee's liability for arrears of, 119. 
transferor, while transfer unregistered, 
liable for, 119. 

winding-up, in, 136, 418, 410. 

Cancellation or Shares, 
not agreed to be taken, 80 , 81 . 


Capital, 

accretions to, 215. 

alterations of, 74 et seq, under Table A, 
614. 

amount of, to be stated in memorandum, 
24. 

cancellation of, 80, HI. 
circulating, what m, 215. 
classes of shares, 25, 69, 70, 75. 
dividends, payment out of, ultra vires 
213. 

duty on, 16, 76. 

“ fixed,” loss of, whether it affects 
profits, 214. 
increase of, 74. 

notice to be given to registrar, 76. 
interest on, payment of, 221,222. 509. 
loss of, 82. 

dividends notwithstanding, 210. 
nominal, how fixed, 24, 69. 
reduction of, 79. [See Reduction of 
Capital.] 

re-organization of, 86. 
reserve, mortgaging, 276. 
uncalled, mortgaging, 275. [See Un¬ 
called Capital.] 

Capitalisation of Profits, 221 
stir-tax, on, 221, 482. 

Carrying on Business 

with less than seven (or two) members, 
prohibition against, 4S. 

Cash. 

dividends payable in, 22(0 
meaning of, lOH 
payment for shares in, 103. 

Certificate, 
debenture stock, of, 331. 
deposit of, 320. 
form of, 331. 

estoppel of company, by (See 
Estoppel.] 
forged, 131. 
incorporation, of, 42, 
ronclusiveness of, 42, 43. 494 
form of, 17. 
scrip, stamps on, 133. 
shares. 

delivery, time limit, 130 
deposit of, by way of equitable mort¬ 
gage, 133. 
estoppel by, 132. 
form of, 130. 
lost, renewing, 133. 
note at foot, 133. 
object of, 131. 

primd facie evidence, to be, l:k>. 513. 
stamp not required for, 133. 

Certification, 125, 126 . 
effect of, 126. 
estoppel by, 126. 

Stock Exchange rules, 126. 
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Ohaibiun, 

Adjournment of meeting, discretion m 
to, 15S, m. 

declaration when conclusive, 138, 159, 
242. 

general meetings, of, 158. 
minute* Bigned by, primd facie evidenoe, 
249. 

Change, 

name, of, by company, 255, 498. 
registered office, of, 247. 

Charge. [See Debenture; Floating 
Charge; Mortgager and Charges,] 
books, on, validity of, 329. 

“ created,” when, 2S5. 
floating, nature of, 314. 
registration of, 280, 519. 
specific, after floating charge, 211, 217. 

Charging Orders, 
i-thMt Mi, 123. 

Charity, 

association formed to piomote, 235, 
♦97, 

Charter, 

company incorporated by royal, 2. 
powers of, 2, 3. 

Cheque, 

by company, 272. 

when “ payment ” for shares, 92. 

Circular, 

a prospectus, when, 352. 
directors, particulars with respect to, 
in. 549. 


“Circulating” Capital, 215. 

Class Meetings, 77. 

“ Clogging the Equity,” 
debentures as affecting, 291, 322. 

Closing Register 
of debentures, 299. 
of members, 112. 

Co-Director, 

fraud of, directors not liable for, 292. 

Collecting Societies, 

restrictions on voting by collectors, 160. 

Colonial Companies, 
winding-up, 401. 

Colonial Register of Members. [See 
Dominion Register.] 


Commencement of Business, 48. 
companies inviting subscriptions for 
shares, 48- 

companies not so inviting, 49. 
contracts before, are provisional only, 
49. 

minimum subscription before, when 
requisite, 48, 49. 
private companies, 17, 378. 
restrictions on, 521. 

Commerce, 

association formed to promote, 255. 
Commission, 

for subscribing nr underwriting shares, 
105, 350, 505. 

statement in balance sheet, 352. 
underwriter, to. [See Underwriting,} 

Committee, 

delegation by directors to, 192. 
resolution for appointment of, 192. 

COMMITTHil'. OF INSPECTION, 

appointment of, in winding-up. 416, 
557. 

poweis of the Court over, 4J6. 

Common Seal. [See Seal.] 

Company, 

corporate existence and powers of, 45. 
guarantee, limited by. [See Guarantee 
Company, Limited by.] 
incorporation, certificate of. 17, 42. 
legal persona , a, 45. 
partnership and, contrasted, 45, 46. 
person is a, 45. 
unincorporated, 5. 

Compensation, 

loss of office, for, 187, 664. 
for misstatement in prospectus, 379. 
death of director, 371. 
limitation of action for, 371. 

Compromise, 

under sect. 191...4.33, 554. 
under sect. 153...468, 668, 

Compuusory Winding-up Order. [See 
Windtng- up. Compulsory ] 

CONOLUSIVENIfiSS, 

certificate of incorporation of, 42, 43. 
chairman’s declaration of, 158, 159, 
242. 

Condition, 

application for shares on, 99. 
Conditions, 

debenture to bearer, indorsed on, 306 

ft wq. 

indorsed on registered debenture, 295 
et seq. 
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Consideration other than Cash, 
contract to be registered, 103,104. 
future services, 104. 
illusory or fraudulent, 104. 

Consolidation 
of classes of shares, 80. 
of shares, 76. 

Construction, 
general words, of, 60. 
memorandum of association, of, 68 
et seq. 

Constructive Notice, 
limit of borrowing power, of, 280. 
of memorandum and articles, 85 el seq. 
to company, 237. 

Contempt of Court, 
company, by, 45. 

Contract, 

before commencement of business. 49, 
260, 521. 

before incorporation, 259. 

charge for, on property abroad, 277. 

company, by, 

capacity of company. 259, 260. 
how made, 260 (l stq. 
debentures, 
to issue, 325. 
to take, 329. 

specific performance of, 329. 
directors, by, 

power to make, 260, 201. 
share qualification, to acquire, 175, 
176. 

with company, 186. 
directors’ liability as to, 167, 16b, 195. 
disclosure in prospectus, 360, 372. 
filing under Companies Act, 1867... 107. 
form of, 260 et seq. 
implied from acting on articles, 34. 
oral, how made, 262. 
paid-up shares, registration, 106. 
ratification of, by companies, 259. 
rescission of, 365. 
seal, umlor, 261, 263. 
shares, to take, 88,100 et seq. 
signature of, on behalf of company, 261. 
specific performance of, 102, 
ultra vires, 259. 
under hand, form of, 26J. 
under seal, form of, 261. 
variation of, mentionod in prospectus 
358. 

voidable contract to take shares, 94, 95, 
365. 

Contribution, 
directors, between, 210. 
member, by, of company limited by 
guarantee, 387. 

Contributories, 
adjusting rights of, 419, 568. 
balance order against, 418. 

B list, 417. 


Contrib u torus*— continued. 
calls, on, 418. 
first meetings of, 413. 
liability, 417, 546. 
list, settling, 417. 

meetings of, in winding-up, 413, 557. 
notice to, by liquidator, 417. 
petition by, to wind up, 405. 
set-off against, 422. 
voluntary winding-up, in, 454*. 
who are, 417. 
wishes of, 433. 

Controlling Company, 
definition of, 225. 

cannot hold shares in subsidiary 10U. 
Controlling Interest, 486. 
Conversion, 

company, of, into private company, 379, 
private company into public, 386. 
shares, of, into stock, 76, 50b. 

Conveyance, 
by company, form of, 257. 
to company, 258. 

Convicted Persons, 

nun not m.in.igr* oeinps m, 195. 60.' 

Copies, 

accounts and balance-sheets to be h« tit 
to members, 226. 

memorandum and articles, of, to be 
supplied to members, 28, 498. 
register of members, 111. 
special resolution, of, to Registrar, 243. 

Costs, 

payable out of assets on winding up, 
411,450,464. 
security for, 412, 606. 

Couniy Court, 
jurisdiction of, 399, 400 

CouroN, 

debenture to bearer, on, 300, 307. 
Court, 

application to, in voluntary winding- 
up, 447. 

power to convene meetings, 1.73. 
winding-up, having jurisdiction in, 399, 
400. 

Courts (Emergency Power*) Ac t, 331. 
Creditors, 

arrangements with, 468. 

first meetings of, in winding-up, 413. 

liquidator, rights against, 420. 

meetings of, in winding-up, 413, 553. 

preferential, 337. 

proof by, in winding-up, 420, 421. 

secured, 426. 

set-off, 422. 

winding-up petition by, 404, 550. 
wishes of, in winding-up, 433, 463. 
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Criminal Liability, 
company, of, 45. 
directors, of, for fraud, 207. 
fictitious dividend, 213. 

Crown Debts, 
priority in winding-up, 423. 

Cumulative Dividends, 70. 

Currency, 

debenture interest, 304. 
dividends, 220. 


Damages, 

delinquent directors, against, 11)5 et seq. 
Deadlock, 

power of Court to appoint receiver, 153. 
winding-up, in case of, 403. 

Death, 

cesser of membership by, 105. 
director, of, 438. 
of member after call, 130. 

Debenture Holders, 
action, costs in, 339. 
conduct of, 339. 

copy of balance sheet, right to, 22G. 
foreclosure, 338. 
proof in winding-up, 340, 341. 
register of, 297, 514, 688. 
remedies of, 331, 338, 339. 

Debentures, 290 et geq. [And see 
Debenture Holders; Debenture 
Stock; Debentures to Bearer; 
Registered Debentures.] 
abroad, property Hituate, 277. 
action reflecting, 339. 
agreement to issue, 325. 
bearer, to, 305 et seq. [See Debenture 
to Btarer.] 

capable of being registered, 3US. 

Bills of Sale Acts, whether applicable 
to, 321, ,322. 
blank transfers, 323. 
book debts, charge on, 281, 2h5. 
books, charge, on, 329. 
charge in, 294. 
charge, not containing, 290. 
classes of, 292. 

clogging the equity, 291, 323. 
conditions indorsed on, 295, 306. 
currency in which payable, 304. 
current account, to secure, 327. 
date for payment, 292, 293. 
deposit of, to raise loan, 324. 
discount, issue at, 324. 
equities, clause excluding, 298, 299. 

power to assign, free from, 299, 300. 
floating charge in. [See Floating 

(JfTAKGE.J 

foreclosure, 338. 

foreign property secured on, 277. 


Debentures — continued. 
formB of, 292 ft aeq. 

guarantee of, by insolvent company, 
341. 

indorsed conditions, 295, 306. 
interest on, 293. 
proof for, 340, 341. 
warrant lor, 302. 
irregular issues, 38. 320. 
joint debentures, 279. 
joint holders, 299. 
judgment on, effect of, 294. 
majority clauses, 328. 
meaning of, 290. 
negotiability, 308 et seq. 
notico to holder, 306. 

of payment off, 300, 307. 
pari passv clause, object of, 295. 
perpetual, 319, 514. 
place of payment, 304. 
priorities of, 320. 
prospectus, os to, 373. 374. 
receive?. I See Receiver.] 
stoik, distinguished from. 291. 
redemption of, 30(1, 30l. 
register of, 280. 

< losing, 299. 

registered, 392 et seq. [See Registered 
Debenture.] 

registered holdor alone recognised, 298. 
registration of, 280 et aeq., 321. 
re-issue, 326. 

seal, need not be under, 290, 295. 
series, not necessarily one of a, 290. 
set-off, 290. 

specific performance of agreement fur, 
329, 515. 

specific charge, 291, 328. 
stamp on surrender, discharge, or 
tiansier of, 323. 
slot k, distingm bed Hnn, 291. 
time lor payment, 2.)2, 293. 
trunslor of, 298, 322. 
blank, 323. 
forged, 323. 

free from equities, 298 -300. 
stamp on, 323. 

trust deed, secured by, 319 - 321. 
uncalled capital, charging, 276 et seq. 
295. 

undertaking, charge on, 294. 
underwriting, 352. 

winding-up accelerates payment, 301 


Debenture Stock, 
constituted, how, 330. 
distinguished from debentures, 291. 
form of certificate, 331. 
meaning of term, 291. 
peqietual, 319. 
prospectus, as to, 373. 
receiver, appointment of, 332. 
remedy of holders, 319 et aeq. 
trust deed, usually secured by, 319 s 
aeq. 




764 


INDEX. 


Bibintosi to Bearer, 300 4 stq. 
capable of being registered, 308. 
conditions indorsed on, 306 ef seq. 
coupons, 306. 
form of, 305. 
negotiability of, 309. 
remedies of holders, 331. 
stamp on, 311. 
trust deed securing, 319. 

Debts, 

inability to pay, reason to wind up, 
402. 

proof of, in winding-up. 
Creditors.] 

Deceit, 
action for, 317. 

Declaration, 

chairman’s, as to resolution being 
carried. 159, 242. 
dividends, of, 2IS. 
solvency of, 444. 

statutory, on formation of company, 
43. 

Deed, 

company’s delivery of, 264. 
execution abroad, 500. 
trust, to secure debentures, 319. 

Deeds or Ahbanobment, 

by company, whether valid, 471. 

Deedb or Settlement, 
companies regulated by, 6. 

adoption of memorandum and 
articles by. 66, 67. 594. 

Defamation, 

speeches in, at general meetings, 
privilege, 164. 

Deferred Shares, 74. 
disclosure in prospectus, 74. 35b. 

Definitions jn Cos. Act, 1929...008, 
009. 

“ articles,” 11. 

“ debenture ” includes debenture stock, 

11 . 

41 director," 11. 

11 document," 11. 

“ memorandum," 11. 

“ private company." 11. 

" prospectus," 11. 

"share," 11. 

DbfuNct Companies, 
restoration to register, 44. 
striking off register, 44. 


Delay, 

allotment, in, 99. 

proceedings for misrepresentation, 
365 el seq. 

removal of name from register of 
members, in obtaining, 112, 305,366. 


Delegation, 
directors, by, 192. 
presumed, when, 36. 

Deposit, 

assurance company, statutory, 394. 
certificates of shares, of, 133. 
debentures, of, to raise loan, 324. 

Directors, 
abroad, notice to, 190. 

“ absenting himself," 1*2 
accounts, 

duty to keep, 223. 
right to inspect, 226. 
acting after disqualification, 184 el seq, 
acts by, in excess of authority, 184. 
age limit, 195.001. 

agents of company, to what extent, 167. 
1K8, 195. 

appointment, 170. 
defective, 184. 
power to outsider, 171. 
t w( t onmore. in one resolution, 171,600 
articles, naming in, 170. 
assignment of office, 172. 
authority, 

right of persons dealing with, to 
assume, 30, 37. 
warranty of, 1*3, lb4, 279. 
bankrupt, 

meaning of teim. 1*1. 
undischarged, acting as, 539. 
bills of exchange, acceptance ol. 271. 
board meetings, must art at, 189. 
breach of trust by, 202, 207. 
bribe to. 186, 18b. 
casual vacancy, 171. 

“ cease to hold " shares, 182. 
committees of, 193. 

compensation against (prospectus), 370. 
compensation for loss of office, 187. 064. 
contracts by, if ultra vires , 259. 
in their own name, 167, 195. 
personal liability on, 167, 195, 2o3. 
with company, 186. 
contribution between, 210. 

Court will not force, on company, 194. 
criminal liability, 207, 702. 
death of, 438, 439. 
de facto director, 180. 
defective appointments, 184, 539 
definition of, in Act, 11. 
de jure, position of, 186. 
delegation by, powers of, 192. 
disclosure of benefits to be obtained, 
188. 
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DnBOVOBS-HKmltlMMtf. 
disclosure of interest in oontraot, 188 f 
189, 543. 
discretion, 
m to call, 135. 

Court will not interfere, if bond fide, 
183. 

transfers of shares, 117. 
disqualification, 181. 
acceptance of incompatible office, 
181. 

acting after, 184. 
bankruptcy or insolvency, 181. 

Table A, 618. 

emoluments to Ik* disclosed in accounts, 
224, 666. 

error of judgment by, not liable for, 
198. 

first directors, 170. 
frauds by, 196, 208. 
fraudulent trading, responsibility for, 
435, 577. 

governing director, 167, 3S4. 
indemnity, 209. 
interests, to be disclosed, 188. 
irregular proceedings, 1st, 190. 
liability of, 195 et seq„ 370. 
action of deceit, 371. 
borrowing in excess of powers, 278. 
contrails will) company, JS0. 
t riminal. 20^, 213. 
death, effect ol, 438. 
exemption clauses in articles, 2(13. 
bauds, for, 196, 208. 
pint contribution between, 210. 
Limitation Act, 1939... 169. 
misfeasance and breach of trust, 202, 
207. 

misrepresentation in prospectus, 370. 
negligence, for, 197 et aeq. 
relief from, 20 L 

ultra vires application of funds, 207. 
Joans to, 1H9, 663, 668. 
meetings, notice of, 190. 
misapplication of company’s funds, 169. 
misfeasance by. [See Misfeas¬ 

ance.] 

misfeasance proceedings against, 437. 
naming of, in articles, 172. 
negligence of, 197 ft aeq. 
non-attendance at board meetings, 201, 
202 . 

notice to single director, effect of, 237. 
number of, 173. 
penalties, 206. 

41 permanent directors,” 167, 384. 
powers ol‘. [Sec P'nvrws or DIREC¬ 
TORS.] 

proceedings of, 189. 
promoters, acceptance of shares from 
176. 

prosecution of, 207. 

qualification of. jSee Qualification.] 
quorum of. [See Quorum.] 
register of, 172, 539. 
ipgister nf shareholdings 189, 665. 


Directors— continued* 
relief of, 204. 
remedies against, 207. 
removal of, 194, 660, 
remuneration. [See Remuneration.] 
resignation, 180. 
retirement, 193, 195, 661, 662, 
resolutions of, 191. 
rotation, 193, 618. 

sale by director to company, 186, 187* 
seal, affixing, 263. 
secret benefit, 188. 
travelling expenses. 210. 
trustees, in what sense, 168 d acq. 
ultra vires aots, 183, 184, 205, 259. 
undischarged bankrupt, 184, 539. 
vacancies, power to aot, 191. 
warranty of authority, 133, 183, 184, 
279. 


Disclaimer 
by liquidator, 415. 

by trustee of bankrupt member, 128. 
cesser of membership, by, 103, 128. 


Disclosure, 

directors, by, interest in contract, 188, 
189 . 

promoter, by, 343. 
prospectuses, in, 354 el aeq. 
underwriting, commission, 352. 


Discount, 

debentures, issue at, 324. 
issue of shares at, 58, 104. 
prohibition of payment of, 505. 
statement in balance sheet, 352, 506« 


Disputed Debt, 

winding-up, not a ground for, 4u2. 


Disquammcatjun of Directors, 1H1. 
(k>ui 1 Di<lcr, b\, L95, 662. 
director acting after, 184, 

Table A, 618. 


Dissentient Shareholders, 465. 


Dissolution, 
company, of, 441, 446. 
restoring to register after, 44. 
vesting order, 441,442. 
void, may be declared within two 
years, 442, 583. 


Distress, 

as again u t debenture holders, 316. 
winding-up, effect on, 427. 


P. 
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Dividends, 211 etseq . 

Apportionment Act, 1870...219. 
capital, payment ont of, ultra vires , 213. 
cash, company must printd facie pay 
in, 220. 

“ circulating ” capital, 214, 
construction of works, payment when 
allowable during, 221, 222. 
cumulative, 70. 

currency, in which, payable, 220. 
debt, a, when declared, 218. 
declaration of, 218. 

power os to, 211. 

“ fixed ” capital, 213, 214. 
forfeiture of unclaimed, 218. 
guarantee of, 218. 
interim, 219. 
limitation bar, 21*. 
payment of, 
implied power, 21 1 . 
out of capital, 213 el neq, 
out of profits, 213 ft seq. 
preference shareH, on, 212. 
proportions, in which, payable, 211. 
registered shareholder primd facie 
entitled, 219. 

Table A, 019. 
tax free, 482. 

tenant for life ond remainderman, as 
between, 219. 

transfer of shares, e fleet on, 219. 
unclaimed, 
forfeiture of, 21*. 
in winding-up, 441. 
warrant, 222. 

Domicile, 
of company, 247. 

Dominion Register, 
power of company to keep, 115, 523. 

Duties, 

statutory, of company, 63. 

Duty, 

capital of companies, on, 10, 70. 


Ejusdbm Generis Rule, 
in construing memorandum, 59. 

Employee, 
pensions for an, 473. 
trade secrets, duties as to, 270. 
winding-up, 

measure of damages, 270. 
operates as dismissal, 270. 


Enemy, 

when a company is, 247. 


Enporoekint of 8nouniTY t 
debenture holders, by, 331 el seq . 

Equities, 

notice as regards shares, 143 el seq . 
notice of, on register, 141, 145, 523. 
registered bearer debentures, 307. 
registered debenture holder, 299. 
transfer of debenture free from, 299 

Escrow, 

execution of deed in, 265. 

Estoppel 

as to payment on shares, 132. 
certificate, by, 13J. 

Evidence, 

books to be, in winding-up, 580. 
certificate of incorporation, 42. 
declaration of chairman, 158, 242 
minutes, 249. 

register of members printd facie , 112. 
winding-up petition in support of, 409. 

Examination, 

officers and other persons, of. in 
winding-up. 43*. 
public, winding-up, in, 440. 

Excess Profits Tax, 486. 

Exchange of Shares, 
invalid, when, as a reduction of capital, 
SI. 

Execution, 

stay of, in compulsory winding-up, 431. 
transfer of shares, of. J20. 

Executors and Administrators. [See 
Personal Representatives.] 

Existing Company, 
defined in Act, 11. 

Expropriation 
of individual shareholders, 41 

Extension of Objects, 64 et seq. 

Extension of Time, 
for registering charges, 287. 

Extraordinary General Meeting, 
amendments, 164. 
convene, who may, 151. 
notice, 153 et seq. 
special business, 154. 
what is, 150. 
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Extraordinary Resolution, 239. Following Trust Pbopbbty, 436. 


False Statements, 
criminal liability, of directors for, 20b. 
in prospectus, liability, 37n et aeg. 


Fees, 

directors 1 , 177. 
registration, on, 16, 7b. 
of mortgages. 289. 


Fictitious Name, 
application for shares m, 90. 

Fiduuiary Relation, 
directors’, 16b. 
promoter, of, 342. 

Filing, 

contract lor issue oi shares. 106, 107. 
prospectus with registrar, 353. 
under Act of 1807... 109. 


Firm, 

registration ah a member, 110. 


“ Fixed Capital,” 214. 


Fixtures, 

in hire-purchase agreement, charge on 
316. 

mortgage of, 316. 

receiver’s right to remove, 336. 337. 


Floating Charge, 296, 313 cl spq ., 32b. 
company’s power to deal with its assets 
notwithstanding, 315 et 
crystallizes, when, 316. 
debenture, in, 206. 
definition of, 313 cl seq . 
effect of, 314. 

execution creditor and, 314. 
general creditors, ranks beforo, 314. 
hire-purchase agreement, as against, 
316 

legal mortgage, when it takes priorit \. 
297,314. 

nature of, 313, 314. 

purchaser for value without notice of, 
318. 

receiver, effect of appointment of on 
316. 

registration, 2s I. 
specific mortgage, and, 297, 314. 
winding-up, within twelve months oi. 
315, 572, 698. 


Foreclosure, 
debenture holders, by, 33S. 
mortgage of shares, by, 122. 

PoKlK.N CciMl'AMHS, 477 it Jiiq. 
balance sheets, 477. 478, 707. 
charges, must register, 47K. 

(iirocfcors, hst oi. 477, 706. 
land, power to hold, 478, 707 
prospectus of. 477, 478. 706. 
sale to, 4t>6 N 90) . 
whether liable to income tax, 480. 
winding-up by Court in England, 401* 
47b. 

Foreign Exchange, 
rate of, 

in winding-up, 421. 
on payment oi debenture, 304. 

Foreign Property, 
mortgaging, 277, 281. 

Foreign {Seals, 265. 

Foreigner, 
shares, may take, 100. 

Forfeiture, 

dividends, of unclaimed, 218 
shares of, 

annul, power to, 140. 

bankrupt holder, 139. 

call made irregularly, 139. 

collusion, by, 139. 

damages for irregular, HI. 

directors’ discretion, 140. 

injunction, against, 367 

irregularity in, 139. 

liability after, 141. 

hen, enforcement of, by, 147. 

liquidator no power to annul, 142. 

relief against, 140. 

hale of, on, 140. 

sureties released, 142 

windmg-up, after, 144# 

to enforce charge, whether valid, 147 

Forged Transfer Acts, 124. 

Foiigld Transfers oi Sharks, 123. 
estoppel by certificate, 124. 

! Formation, 

ox pen son of, power oi corny »anv to pay 
53. 

foe? on registration. [See Keuistra 
tton.I 

preliminaries to, 15. 

private company [See Private Com 

I* ANY.] 
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Fobs v. Harbottle, 
rale in, 166, 24.1. 

Founders’ Snares, 
deferred shares, 74. 

promoters taking their remuneration 
in, 34.1. 

prospectus, statement of, in, 35K. 

Fraud, 

civil liability of directors, 190. 
company liable for, 61. 
criminal liability of directors, 207. 
directors, by, 196. 

co-directors not liable for, when, 198. 
majority of members, by, against 
minority, 245. 
seal, in use of, 264. 

Frauds, Statute of, 
contracts by company, as affecting, 261. 
signature of chairman to minutes 
satisfies, 2.70, | Nee Law « >f Property 
Act.] 

Fraudulent 

preference, 433, 097 (s. 275). 
trading, 435, .777, 062. 
transfer, 430. 

11 Free from Equities," 
transfer of debentures. 298 <t &*q. 

Friendly Societies, 

Acts, 7. 

winding-up, 401. 


General Meetings. (See Meetings.] 

General Words, 
construction of, 59. 

Gift, 

by company, 473, 

director, to, of qualification, or as bribe, 
Ac., 176, 188. 

Goodwill, 

cannot be distributed as profits, 210. 
Governing Director, 167. 

Gratuity, 

when company can grant, 60, 473, 

Gross Negligence, 
what is, 199. 

Guarantee, 

dividends of, 2IS. 


Guarantee, Company Limited by, 387, 
Chap. XXXVI. 
charitable purposes, for, 256. 
fees on registration, 389, 691. 
memorandum of, 387. 
mode of formation, 388. 
stamp duty, 389. 

statutory meeting, whether necessary. 
150. 

Hands, Show of, 
vote by, 161. 

Hawking Shares, 373, 602. 

Hjre-Pubojiase Agreement, 
floating charge, as against, 316. 

Holding Company, 
company committee, 
member of its, 100. 
defined, 224, 225, 6.74. 

Holding-out Doctrine, 112. 
de facto directors, 36, 184. 
register oi members, as applicable to, 
112. 

House to House, 
offers of shares, 373. 

Illegal Associations, 397, 398, 604. 
mutual assurance, 39b. 

Implied Contract, 
articles, from acting on, 33 — 35. 

Inability to Pay Debts, 
ground for winding-up, 402. 

Incidental Objects, 

within power of company, are, 52, .7.1. 
what are, 55, 56. 

Income Tax, 480 et eeq. 
abroad, company carrying on business, 
480. 

appreciation of capital value, 481. 
assets, sale of, 480. 
colonial income tax, 481. 
expenses, doduction for, 481. 
foreign company carrying on business 
in Great Britain, 480. 

Incorporation, 

certificate of. [See Certificate or 
Incorporation.] 
mode of, 15. 

without word “ limited," 255. 

Increase of Capital, 74, 76. 
notioe to registrar, 76. 
penalty for default, 76. 
what classes of shares may be created. 
75. 
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INDEMNITY 

by transferee of shares, 124. 
director, to, by promoter, 170. 
directors’ right of, 209. 

“ Indoor Manaoburnt,” 
irregularities in, 36, 37. 

Indorsed Conditions, 
debentures to bearer, on, 306. 
registered debenture, on, 295 el seq. 

Industrial and Provident Societies 
Acts, 1893 and 1895...7. 

In* ANT, 

allotment of shares to, misfeasance, 
202 . 

application for shares J00. 
repudiation of contract to take shares, 
In2. 

transfer of shares by, 120. 
voidable coni met to take Hharas, 102. 

“ In His Own Right,” 
meaning of, 176. 

Injunction, 

director, against excluding, 194. 
mandatory, 

to enforce agreement to vote, 150, 
160. 

to enforce calling a meeting, 153 
iuim, agiUii^ use of misleading, 254. 
restraining 

advertisement of wiuding-up petition, 
*09. 

calls, 134, 137. 

disclosure of trade secret*, 270. 
forfeiture, 139, 367. 
proceedings on winding-up, 416. 

^SOLVENCY, 

company, of, a ground for winding-up, 
- 102 . 

director, of, meaning, IS 1 
Inspection, 

accounts, of, by members, 225, 226. 
Board of Trade, by, 227, 536. 669 
books, of, 225, 226. 
by auditor, 233. 

committee of. [See Committee of 
Inspection .] 
creditor, right of, 112. 
director entitled virtute officii , 226. 
minute books, of, 249. 
register of members, of, 112, 248. 
register of mortgages, 248, 280. 
registered office, at, 226, 248. 
right of, 

carries with it right to make extracts, 
111, 226. 

ceases on voluntary winding-up, 111. 


Inspectors, 

examination of affairs by, 227. 
power of 

Board of Trade to appoint, 227, 536, 
609. 

company to appoint. 227. 
report of, proceedings on. 537 

Insurance, 

third parties, rights of, 431. 

l.\si r\mt, (Wi*an\. jSee Assi range 
(\)MI‘\niks Aits, I960 AND 1946.] 

Intention, 

representation of, as statement of fact, 
36K, 

Interest, 
calls, on, 136. 
during construction, 221. 
moneys, on, paid in advance of calls, 
137. 

payment of, on debentures, 293. 
winding-up, in, 429. 

Interim Dividend, 210. 

Interpretation, 

Companies Act, of. 10, 12. 

Interpretation Act, 1880, 
effect of, as to repeals, 11, 12. 

Intra Vires Acts, 54, 55. 

Ireland, 

application of Act to, 610. 
registration of residents in. 115. 

Irish Free State, 
exclusion of companies’ registration, 
610. 

Irregularity, 
board meeting, of. 190. 
borrowing, in, 278. 
call, in, J35. 
directors’ acts, in, 1S3. 
meeting, in summoning, J51. 
notice of, 38. 
seal, in affixing, 37. 263. 
subscription of memorandum, in, 42. 
transfer of shares, waiver, 12o. 


Jeopardy, 

ground for appointing receiver, 334. 

Joint and Several Liability, 
delinquent directors, of, 210. 

Joint Holders 
of registered debentures, 299. 
order of names, 115. 
transfer of shares by, 120. 
votes of, 161. 
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Jurisdiction, 

Court, of, in winding-up, HDD rt snj. 
“Just and Equitable," 4o2. 


“ Knowingly Issuing," 
prospectus, meaning, 373. 


Laches, 

company may be guilty of, 62. 
right to rescind, lost by, 113, 365, 360. 

Lancaster Palatine Court, 
jurisdiction in winding-up, 300, 400. 

Lab D p 

power of company lo hold, 63, 478, 
496, 707. 

Land Charges Act, 
registration under, unnecessary, 2S7. 

Landlord, 
distraint by, 316. 
not a socured creditor, 427. 

Law of Property Act, 1928. 

Sect. 40 as applied to contract*!, 262. 
mgnature of chairman to minutes. 250. 

Leading Cases, 
summary of, 4«7 et seq. 

Leases, 

disclaimer of, 415. 

dissolution of company, effect on, 442. 
Leave, 

action, to proceed with, after winding- 
up, 432. 

borrow, to, for receiver, 338. 

Legality of Objects, 22. 

Lending Money, 
power in memorandum, 54. 

Liability, 

company, of, for acts of agent, 61, 62. 
contributories, of, 102 et seq. 
directors, of. [See Directors; Lia¬ 
bility.] 

jomt and several, of directors, 210. 
members of, 102 et seq. 
secretary, of, 267, 268. 
shares, on, 102 et seg. 
statement of limited, in memorandum. 
[See Limited Liability.] 

Libellous Statements 
at general meetings, 164. 


Lien, 

auditor’s, 232. 
shares, on, 143 et seq. 
discharge of, 143. 
dividends, extends to, 147. 
enforcement by sale, of, 146. 
exemption clause, force of, 143. 
forfeiture, enforcing by, 147. 
how created, 143. 
operation where trusts, 145. 
subsequent mortgagee*, 143. 
subsequent purchasers, 142. 

Table A, 611. 

third persons, validly against, 143. 
transfer, refusal in case of, 116. 
solicitor, of, on books, 226, 297. 

Life Assurance Company. [See Assur¬ 
ance Companies Acts, 1909 an.> 
1946.1 

Limitations, 
auditors may set up, 232. 
calls, 136. 
directors, 

as trustees, 169. 

compensation for false statements, 
371. 

compensation for loss of office, 1ST. 
dividends, as affecting, 218. 
promoters, action against, 316. 
secretary may set up, 268. 

" Limited," 

“ ltd." suffices, 196. 
part of company’s name, 253, 526. 
penalty for improper use of word, 
257, 606. 

prohibition of use of, 257. 
use of, as part of name in all bilL \< tl 
253. 272, 

when use of, dispensed with, 255, 497. 
691. 

Limited Liability, 
lost if less then seven (or two) mem bera, 
48. 

policy of legislature as to, 253. 
statement of, in memorandum, 20, 24. 

Limited Partnership, 8. 

Bankruptcy Act, 1914, applies to, 9. 
powers of a limited partner, 9. 

Liquidation Accor nt, 415. 

Liquidator in Windino-up by Court, 
accounts, verifying, 556. 
appointment of, 413, 553, 579. 
control of Board of Trade over, 415. 
corporation cannot be, 413, 579. 
costs, 432. 

creditors, duty as to, 414. 
custody of company's property, 654. 
disclaimer, 415. 
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Liquidator in Winding-ft by Court 
— continued, 

disqualification for appointment, 413, 
572. 

duties of, 414 et seq. 
garnishee order against banking 
account, 415. 

leaseholds, covenant not to assign, 
414. 

liability of, 436, 437, 451. 
liquidation aocount, 415, 556. 
misfeasance, duties, 437, 451. 
notice of his appointment, 413. 
official receiver as provisional, 412. 
position of, 415. 
powers of, 414. 
property, delivery of, to, 554. 
provisional appointment of, 412. 
release of, 441. 
removal of, 416. 
remuneration of, 549, 552. 
solicitor, employment of, by, 414. 
style of, 553. 
trustee, how far, 415. 
vucanc\, 564, 567. 

venting property of company in, 416. 

Liquidator in Voluntary Windinq-up, 
accounts 446. 
actions b\, 446. 
appeals, 447. 
appointment, 445. 
books, 446, 454. 
borrowing, 448. 
calls, 448. 

carrying on business, 449. 
costs, 450. 

Court, application to, 447. 
disclaimer, by, 415, 451. 
duties of, 451. 
investment by, 452. 
powers of, 416, 455. 
purchase of property by, 456. 
release of, 456. 
removal of, 456. 
remuneration, 450, 457. 
sales of property by, 459. 
security, 459. 
solicitor, appointing, 459. 
status of, 400. 
two or more, 45< I. 
vacancies, 456. 
vesting orders, 400. 

List, 

contributories, of, 417. 
directors of, to registrar, 172. 
of members, to registrar, 108. 

Loan, 

by company for purchase of shares, 57. 
by company to directors, 180. 

Lost Certificates, 
shares, renewal of, 133. 


“ Ltd./* 

Abbreviation lor “ limited,” 196. 
Lunatic, 

transfer of shares by, 120. 
voidable contract to take shares, 102. 


Main Object, 
rule of construction, 58. 

Majority, 

fraud on minority, cannot commit, 
246, 246. 
powers of, 244. 

ultra vires, cannot Banotaon act which 
is, 246. 

Malicious Prosecution, 
company liable for, 62. 

Manager, 

accounts of, filing, 5h8. 
acting after time specified, 336. 
appointment and dismissal, 261, 268. 
receiver and, appointment of, 332 et ssf. 

Managing Director, 
implied authority of, 37. 

Married Woman, 
law ictoim (marued woraui etc.,) 
act 1935. 100. 

memorandum of association, may 
subscribe, 20. 
shares may take, 100. 

Material Contracts, 
meaning of, 372. 

Maximum Number, 
directors, of, 173. 

Meetings, 

adjournment, 166. 
amendments, 164, 165. 
annual general, J50, 645. 
board. [See Board Meetings. 1 
chairman of general, 168. 
declaration, when conclusive, 158,159, 
242. 

duties and powen, 15s, 169. 
convening, 151. 

Court, when it may convene, 153. 
creditors and contributories, 413, 553. 
debenture holders, of, 328. 
defamatory speeches at, how far 

deLultta^olding, 149. 

directors, of. [See Board Meetings.] 

extraordinary, 162, 

business at, special, 154. 
requisition for. j 61, 628. 
general, when to be held, 150, 645. 
irregularity in convening, 151, 152,166. 
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Meetings— continued. 

mandatory injunction for, 153. 
notice of, 163, 235, 646 
construction, 155,157. 
contingent, 156. 
deceased member, 155, 
every member entitled to n, 154. 
members abroad, 235. 
misleading, 155. 
not construed strictly, 166. 
omission to give, 154. 
resolution, 156, 235. 
should specify date, place and time, 
154. 

special business, 154. 

Sunday, whether dies non, 154. 
one member may constitute, 157, 649. 
ordinary general l, 150. 
poll, 161. 

proxies. [See Proxies.] 
quorum at, 157. 
requisition, convening on, 152. 
resolutions at. [See Resolution.] 
show of hands, 161. 
special business at, 154. 
statutory, 148, 527. 
votes at, 159. [See Votes.] 
who may convene. 151. 
winding-up, in, 413. 

Members, 

actions in name of company by, 245* 
agreement to become, 88, 99. 
annual list, 10S. 

bankruptcy of, rights of trustee, 128. 
carrying on business where less than 
seven, 48. 

cesser of membership, 102. 
oompam can be a member, 100. 
controlling company cannot become a 
member, 100, 691. 
death of, call after, 136. 
definition of. 88, 499. 
entry of, in register. 97. 
foreigner may, be, 100. 
index of, J10 
infaut may be, 102. 
joint holders, order of names, 114. 
liability of, 103 if wq„ 546. 
majority. [See Majority.] 
married woman, 100. 
minority of, action by, 166. 24 k 
number of, 48. 
past member, 

holder of forfeited shares, 141. 
liability of transferor as, 119, 125. 
persons who have agreed to become, 
86 . 

register of. [See Register or 
Members.] 

resident abroad, notices to, 235. 
return of, 108. 

eubecribers of memorandum, 88, 89. 
who are, 88. 


Memorandum or Association, 
adoption by company in place of deed 
of settlement, 66, 594. 
alteration of, 61, 64, 74, 77. 
objects. 64 et seq. 
scheme of arrangement by, 86. 
articles, relation of, to, 29. 
association clause, 26. 
capital clause, 25, 24. 
classes of shares, rights of, fixed by 
unalterable, 25, 69. 70. 
construction of, 58 et seq. 
contents of, 16, 20. 
copies, oomp&ny must supply, 498. 
dominant instrument, the, 29. 
forms of, 490. 

general words, effect of, 60. 

”* limitation of liability ” clause, 24. 
name of company, statement o& in 
20. 21. [See Name of Company.] 
notice of, people presumed to have, 36 
objects- 

clause, operation oi, 22. 
legality of, 22. 

clauses commonly inserted, 63 et seq. 
extension of, 64. 
implied, 52, 53, 64. 
incidental, 52, 53, 6u. 
persons dealing with company bound 
to read. 36. 

registered office, statement ol, in, 20. 
registration of, 16, 496. 
safe of company's undertaking, pro 
vision for, in, 64. 
signature, 26, 494. 

witnessing, 27. 
stamp on, 16, 641. 

subscriber of, liability to pay for the 
shares, 103. 
subscription of, 26. 
witnesses as to, 27. 

substituted for deed of settlement, 06 
unlimited company, of, 390. 
written or printed, may be, 15. 

Minimum, 

members to preserve limited liahihtv, 
48. 

number of directors, 173. 
number of members, 48. 

Minimum Subscription, 92. 

Minority. [And see Majority.] 
expropriation of, 41. 
fraud on, 160, 244. 
members, of, action by, 166, 244. 
oppression of, 245, 649. 
petition to wind up, b\, 245. 649. 

Minute Book, 

charge on, validity of, 329, 330. 
directors’, not liable to be inspected by 
members, 225. 
general meetings, 249 et seq. 
inspection of, 249. 
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Minutes, 249 fit **q. 
altered after signature, must not be, 
252. 

board meetings, of, 252. 

copies can be bought by members. 240. 

directors to keep, 249. 

evidence, when, 249. 

forms of, 251, 252. 

general meetings, oi, 249 et s*q., 930. 
loose-leaved books, 249, 711. 
memorandum for purposes of Law oi 
Property Act, 250. 
mode of taking, 252. 
penalty ior not keeping, 249, 
presumption oi regularity, 250. 
pnmd fade evidence, 249. 
registered office, must be kept at, 249. 
reading and confirming, 250. 
secretary's duties as to, 260. 
signed by chairman pnmd fact? evi¬ 
dence, 249. 

Misapplication, 

company’s funds, of, b\ directors, 
JirJ, 20.9. 

Misfeasance and Bheaoh oi Trust, 

202, 437. 

allotment of shares to infant, 202. 
auditor, by, 232. 

bribe taken by director, 186, 188, 

203. 

directors, by, 202. 
liability for, 202 it seq. 
payment of dividends out of capital, 
202 . 

proceedings for, 437. 
qualification received from vendor or 
promoter, 176, 187. 
rigging market, sums paid for, 203. 
sale bv director without disclosure. 
293. 

secret profit*, 186, 2o3, 313. 
secretary, by, 267. 
set-off for, none, 203. 
wilful default, 203,204. 

MlSREPRES ENTATIO N, 

calls, bow far detence to action for, 137. 
fact of, 367. 

prospectus, in. 354 it seq., 365 if seq . 
right of rescission, 
may be lost through laches, 365. 
winding-up a bar to, 366. 

Modification of Rights, 77, 78, SO. 
application to Court, 78. 79, 650. 

Month, 

meaning of, 30J. 

Mortgages and Charges, 
bill of sale, 287. 
books debts, 281, 285. 
by deposit of certificate, 133, 324. 


Mortgages and Charges— continued . 
constructive notice of, borrowing limit, 
280 . 

debentures to secure, 281. 
floating charge, by way of. | See 
Floating Charge.] 
foreign property, 277, 281. 
irregularly executed, 37. 
registration. 280 et seq. 
shares, of, 

by blank transfer, 122, 133. 
priorities, 123. 
right to vote, 159, 160. 
sale or foreclosure, 122. 
specific, after floating charge, 317. 
uUru vires , 278. 
uncalled capital, 275. 

Mutual Insurance Companies, 
registering as unlimited, 39 L 
unregistered, illegal, 398. 


Name of Company. 
change of, 255, 498. 
charity, art, &c., companies, 255. 
contracts in, 195, 253. 
dispensing with word “ limited,” 255. 
goods, on, 254. 

injunction, where misleading, 21, 254. 
‘Minuted,” 

when must be used, 20. 
when ub 6 of word prohibited, 257. 
painted or affixed outside office, must 
be, 253. 

KogisLratioj) of Business Names Aot, 
1916, applies, 253. 

restraining use of deceptive, 21, 254. 

“ royal ” or “ imperial,” &c., not to 
be used, 20. 

statement of, in memorandum of 
association, 20. 

undesirable, nol to be registered, 258, 
690. 

National Defence Contribution, 486. 

National Health Inburance Acts, 
priority under, 424. 

Negligence, 

directors of, 197 et seq., 437. 
liquidator, of, 437, 451. 
secretary, of, 267. 
what in, 197 el seq. 

Negotiability 

debentures to bearer, of, 309 et seq . 
proof of, 3LI. 

Nbgotiablb Instruments. [See Bearer 
Debentures.] 

book debts, for payment of, 282. 
name of company on, 253. 
objects clause in, 53. 
power of company to issue, 271. 
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Nominal Capital, 24, 69. 

NOMINKL SlIAREHoJiDJNGS, 111, 

power to Board or Trade to investigate, 

111 . 

Non-Cumulative Preference Sharks, 
71. 

Now-D isclosure, 

contracts with directors of, 187, 2u3. 
material contracts, 372. 
prospectus, in, 356, 369. 

Notiob, 236 el aeq . 
advertisement, by, 
to bearer debenture holders, 307. 
to shareholders, 236. 
allotment of, 96 
authentication of, 236. 
board meeting, of, 190. 
oall, of, 136. 
company, by, 236. 
to, 237 

construction of, 165. 
constructive notice, 237, 280. 
articles of, 35, 36. 

debenture holder, to, by company, 305. 
directors' meeting, l!K). 
equities, of. [See Equities.] 
executors of deceased members, to, 236. 
general meeting, nl. JSee Meetings, 
notice of.] 

imperfect or misleading, 156. 
increase of share capital, 5oti. 
meeting, of. [See Meetings.] 
members, to, 235. 
regiel rar, to. [See Registrar.] 
service of, 
on company, 237. 
on members, Ac., 235. 
shareholders resident abroad, 235. 
special resolution, in case of, 166, 235. 
Sunday not a die# non , 164. 
transfer of Bhares, of, 51 2. 
trust, of, 144, 623. 
verbal, 237. 

Novation, 

in life assurance, 39(.. 

Nuisance, 
company, by, 62. 

Number of Members, 
minimum to preserve limited liability, 
47. 


Objkot8 of Company, 
alteration, 64—68, 494 , 689. 

petition to Court, 68, 
charitable, Ac., 255. 
clause, framing, 63—55. 
construction of objects olause, 58. 
extension of, 64 -68, 494. 
general words, effect of, 00. 


Ohjkctw of Company— oonlmwd. 
implied, 52. 

memorandum of association, statement 
of, in. [See Memorandum op Asso¬ 
ciation.] 

principal and ancillary, 59. 

Office of Company. [See Registered 
Office.] 

Officers of Company, 
appointment and dismissal, 20'*. 
auditor, [See Auditors.] 
definition of “ officer," 268. 
directors. [See Directors.] 

11 in default,” 26b, 453, 704. 
manager, 261, 268. 
misfeasance, claim against, 437. 
officer or servant, who is, 43b. 
secretary, [See Secretary.] 

Official Receiver, 
appointment of, 553. 
bankruptcy, in, to be, for windmg-up, 
553. 

petition to wind up. may present, 407. 
provisional liquidator, 412. 
report of, in winding-up, U2, 652. 
statement of affairs, 4J2, 552. 

Omnia Rite Acta, 
presumption as to, 36, 250. 
seal presumed properly affixed, 2t\». 

One-Man Company. 
validity of, 47, 377. 

Option, 

to promoter, subscribe for shared. 345. 
underwriters, to, 351. 

Oral Contracts, 
company, by, 262. 
for shares, filing, 106. 

Orders, 

wind up, to, 411. 

Ordinary Meetings. [See Meetings.] 
Ordinary Shares. [See Shares.] 
Overdrafts, 

on bank, a borrowing. 278. 


Palatine Courts, 
winding-up jurisdiction, 399. 

Pari Passu 

clause, debenture, in, 296. 
creditors, payment of, in winding-up, 
423. 

Parol. [See Oral Contracts and 
Contracts.] 
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Partnership, 

banking, exceeding ten members, pro¬ 
hibited, 604. 

company contrasted with, 46. 
exceeding twenty members, prohibition 
of, 604. 

limited. [See Limited Partnership.] 

Past Member, 417. 

B list, 417. 

forfeited shares, ex-holder of, 141. 

[See Members.] 

liability of transferor as, 119, 125. 

Pauper, 
transfer to, 110. 

Payment, 

calls, in advance of, 137. 
for shares, otherwise than in cash, 
103 ft stq 

Penalties, 

allotment, irregular, 94. 
annual returns, default in making, 109. 
carrying on business with less than 
seven members, 48. 

commencing business prematurely, 49, 

r>u 

tiling returns of allotments, 100. 
meaning of “ default tine,” 200, 00.1. 

Pensions, 473. 
implied powers, 473. 

Perpetual Debentures and Deben¬ 
ture Stock, 319, 514, 

Perpetuities, 

as affecting employees’ funds, 474. 
restrictions on transfers of shares, 116. 

Personal Representatives, 
shareholder domiciled abroad, 128. 
shares vest in, on death of holder, 127, 
transfers by, 127. 

when may be personally liable, 127. 
Petition, 

reduction of capital, sanction of Court 
to, for, 84. 

to cancel alteration of objects, 68. 

Petition to Wind Up, 403 ft seq. 
advertisement of, 4US. 
answering, 408, 
contents of, 407, 408. 
contributory, by, 405. 
costs of, 411. 
creditor, by, 404. 
debenture holders, by, 338. 
discretion of Court at hearing, 410. 
disputed debt, 402. 
evidence in support, 409. 
form of, 407. 


Petition to Wind Uv-continued. 
hearing of, 410. 

Official Receiver, by, 407. 
presentation of, 408. 

Bervioe of, 409. 
standing over, 410. 
substitution of petitioner, 411. 
substratum gone, 406. 
title of, 407. 
verification of, 409. 

Plaoe or Payment, 
debenture, of, 304. 

Policies, 

life assurance oompany, of, proof for, 
396. 

valuation of, 395. 

Poll, 

common law right, 161. 
demand for, 161. 

exclusion of voter, may invalidate a, 
162. 

bow taken, 161. 

member may vote at, though absent 
when poll demanded, 162. 
nullifies show of hands, i61. 
right to, 157, 648. 

right to vote determined by register, 
162. 

scrutineers, 162. 
special resolution, on, 242. 
time of taking, 162. 

voting papers, whether can be, by, 162. 
Post, 

notice of allotment by, 96. 
notices by, 237. 

Powers of Attorney, 475. 
conHtruction of, 476. 
enquiry as to authenticity of power, 
476. 

stamp, 476. 
transfer under, 323. 

Powers or Company. [JSee Objects.] 

Powers of Directors, 
articles may give all powers of com¬ 
pany, 182, 183. 

Court, intervention by, 183. 
meeting, controlled, by, 183. 

Preference, Fraudulent, 433. 

Preference (Shares, 
alteration of articles to create* 38 ef leg. 
alteration of rights, 77 et aeq. 
arrears of dividend in winding-up, 71. 
capital, preference as to, 72. 
cumulative and non-cumnlative divi¬ 
dends, 70, 71. 

definition oi rights in memorandum, 
25, 69. 

dividends on, 212. 
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PKsnBBNOfl Shabhs— continued, 
increase of capital by issue of, 75. 
issue, though memorandum silent, 

7 r>. 

redeemable, 73, 506. 689. 
winding-up, rights, 71. 

Preferential Creditors, 
receiver must pay, 337. 
winding-up, in, 423, 571. 

Preferkntjal Rights, 
alteration of, 77 et seq. 

Preliminary Expenses, 
articles providing for payment of, 346. 
power of company to pay, 53. 
statement of, in prospectus, 359. 

Premium on Issue op Shakes, 

bonus shares may be paid up by, 216. 
reduction of capital provisions apply, 
215, 687. 

to be transferred to share premium 
account, 215, 687. 

when may la* treated as profits, 215. 

Present 

by company, 473. 

to directors from promoter, 176, 187. 

Presumption of Regularity 
in internal matters, 36, 250. 

Principal Omkeil. 
menning of, 109. 

Priorities, 

claims ranking before floating charge 
in winding-up, 315. 
debenture holders, of, 326 et seq. 
preferential creditors, of, 423 et seq. 
transfer of shares unregistered, I IS. 

Private Company, 377 el seq. 
advantages of, 378 <t <uq. 
annual returns. 378, 676. 
balance sheet, when required to be 
filed, 378, 076. 

certificate to l>e sent with annual 
summary, 379, 385. 

commencement of business, by, 17,378, 
company, when ceases to be, 380, 386. 
compulsory retirement of members, 385. 
conversion into public company, 380. 
386. 

definition of, in Companies Act, 377, 
499. 

directors of, 384. 
exemptions, 378 (t s<q. 
formation and constitution, 383. 
governing or permanent director, 167, 
384. 

number of members allowable, 377. 
obligations, of, 886. 


Private Company— continued. 
privileges of, 378 et seq. 
public not appealed to, 377. 
shares, transfer of, 384. 
statutory meeting, 148,379. 
transfer of shares, restrictions on, 383. 

Private Examination 
in winding-up, 438, 439. 

Probate, 

production on transmission of shares. 
128. 

PROC REDIN GB OF DIRECTORS, 189- 

Pkui n ami Loss Amu nt, 
contents of, 224, 65J, 714. 

Signature ol, 224, 652. 

Profits, 

agreement for remuneration, by, 222. 
ascertainment of, for dividend, 213 
et seq . 

capitalising, 221. 

debentures, arising from payment off 
of, below par, 216. 

premium on issue of shares, when, 215. 
secret, 

by director, 188. 
by promoter, 343. 

undistributed, sur tax on, 483 ft seq. 

Promissory Notes, 
company’s power to give, 271. 
form of, 272 

“ limited ” must be inserted, 272. 
Promoters, 

acts constituting promotion, 342. 
articles providing for payment to, effect 
of, 32. 

bankruptcy, 341 1 . 
disclosure by, 343. 
fiduciary relation of, 34 2. 
misfeasance, 437. 

preliminary expenses, recovery of, 346 
proseoution of, 440. 
prospectus, liability in respeot of, 340. 
public examination, in winding-up, 440. 
remuneration of, 346. 

shares, option to subscribe, 345 
sale by, to company, 343. 
secret profit by, 343. 

Statute of Limitations, 346. 
who are, 342. 

Proof, 

admission of, 421. 

affidavit in verification of, 421. 

costs of, 422. 

creditors, by, in winding-up, 420 et seq. 
mode of, 421. 
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Property, 

dissolved company, of, to be bona 
vacantia, 441, 442, 584. 
disposition of, pending winding-up, 206. 
situs ted abroad, mortgage of, 277 

Prosecution 
in winding-up, 440. 
offences punishable by fine, 600. 

Prospectus, 
abridged prospectus, 373. 
ambiguous statements in 369. 
basis of contract, 357. 357. 
belief, statements as to, in, 368. 
compensation for untrue statements, 
370. 

contract, prospectus may be part of, 

357. 

contracts (material) to be specified, 
360, 372. 

debentures requirements, 373, 374. 
deceit, notion for, on, 372. 
definition in Act of 1929...353. 
directors' interests to be disclosed, 360. 
disclosure in. 356 ft *eq. 
foreign company, 477, 478, 700 
form of, 354. 

41 issued," meaning of, 304. 
liability for statement in, 370. 
Micmojundiini, contents need not be 
stated, 358, 080. 
minimum subscription, 92. 
misrepresentations, in, 355 et aeq. 
non-disclosure in, 355, 356. 
offer to public, 354. 
offers for sale, 363. 

preliminary expenses to be stated, 360. 
premotor's liability for, 340. 
qualification of directors to bo stated, 

358. 

registration of, 353. 

remuneration of directors to be stated, 
358. 

reports to lie set out, 361, 680 
reports referred to in, 368. 
statement in lieu of. fSee Statement 
in Lieu of Prospectus.] 
vendors, definition of, 359, 3GI. 

particulars to bo stated, 359. 
voting rights to bo staled where classes 
of shares, 361. 
waiver clauses, 357, 364. 

Provident Society 
not a company, 7. 

Provisional Contracts, 26t). 

Provisional Liquidator, 412. [See 
Liquidator in Windino-uf by the 
Court.] 

Proxies, 
blank, in, 163. 
form of, 163. 

no common law right to vote by, 162. 
poll, right to remand, 1(44, 648. 
revocation of, 164. 
show of hands, not usable on, 162. 


Proxies —continued 
stamp on, 163. 
vote, give* right to, 162, 648. 

Public, 

offer of shares to, 354,685 

Public Examination, 
holding of, in winding-up, 440. 

Purchase of Shakes by Company, 
ultra vires , is, 57. 


Qualification, 

" cease to hold," meaning, 182. 
directors, of, 174 et aeq. 
fine for acting without, 175. 
obligation to take, 174. 
present from promoter, 176. 

“ in his own right," meaning, 176. 

Quorum, 
directors, of, 190. 
general meeting, at, 157. 


Rates, 

payment by receiver, 337. 
priority in winding-up, 423. 

Ratification, 
company, by, 58. 

directors, by, of irregular proceedings, 

190. 

shareholder, by, of voidable contract, 
366. 

of ultra vires acts, 58. 
of ultra vires contracts, 252. 

Receiver, 

accounts, registration of, 688. 
actions by, 304, 336. 
applications to Court l>y, 695. 
appointed by debenture holder, 302, 
303. 332 ft icq. 

appointment by Court, 334 et seq. 
deadlock, where, 153, 
jeopardy, where, 334, 
notification of, 593. 
officer of the Court, 335. 
security, 335. 
borrowing by, 338. 
corporation cannot be, 332, 687. 
duties, 335 et aeq. 

fixtures, right to remove, 336, 337. 
floating charge, effect on, 316. 
lease, liability on, 336. 
liability of, 336. 

and manager, 332. 
notice of appointment, 333, 692. 
power to disregard contracts, 330 
preferential creditors, must pay, 337. 
proceedings by, 304, 336. 
property abroad, 335. 
rates, 337. 
remuneration, 333. 
rent, liability for, 336. 
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Receiver — continued, 
right to indemnity, 3.%. 
statement, to, h\ compan\. 333, 092, 
693. 

undischarged bankrupt, cannot lie*, 
333, 692 

Receiver AND Manager, 332. f And see 
Receiver.] 

Reconstruction , 465 et seq. 
arrangement, by, 46 8. 
dissentients. 466. 
sale, 

of shales, by, 472, 650. 
to new company, under powei in 
memorandum, 467 et seq. 
to a foreign company, 460. 
stamp duty on, 468. 
under sect. 234.. 46.7, 

Rectification of Register. [See 
Register. | 

Redeemable Preference Shares, 73. 
capital redemption rwne iund, 73, 
687. 

premiums, bonus sh.m*s paid Toi, out 
of, 73. 687. 

Redemption, 
debenture, of, 300. 

Reduction of Capital, 78 et seq, 
all-round reduction, 83. 

“ and reduced,” use of, 85. 
certificate of registrar, 86. 
creditors entitled to object, when, 85. 
minute as to reduction, 85. 
modes of reduction, 80. 
order confirming, 85. 
petition for sanction of Court to, 81. 
reconstruction, combined with, 470. 
resolution for, 80. 

sanction of Court, when required, 81. 

Register 

ol debenture holders, 297, 514. 

right to inspect, 248, 2S0 514. 
ol directors, 172. 
of members, 110. 

agents, when kept by, 110, 674. 

closing, 112. 

oontents, 110. 

dominions registers, 115. 

entry of member in, 97 et seq. 

index of, 110. 

inspection, 111, 2*18. 

loose-leaf register, J10, 240. 711. 

name on, effect of, 97. 

not conclusive, 113. 

primd facie evidence, to be, 112. 

publicity of, 112. 

rectification of, 113. 

secretary, no power of, 267, 
spare ownership, of. 111. 
trusts not to be entered, J43 et seq. t 
145, 


Register — continued, 
of members—continued, 
where kept, 248. 

of mortgages and charges, 280 et seq, 
695. 

certificate by registrar, 285. 
closing, 299. 

company must keep, 280. 
extension of time, 287. 
feeB, 289. 

inspection of, 248, 205. 
property acquired subject to charge, 
284. 

rectification, 2H7. 
registrar, to be kept by, 285. 
right to inspect, 519, 688. 
to be kept at office of company, 24S. 
United Kingdom, charge created out 
of, 2hl. 

ot shareholding ol directors 189, 
605 . 

Registered Debenture. [See Deben 
tubes.] 

Registered Office, 21. 247, 677. 
carrying on business w ithout, 247. 
change of, 247. 

name of company to be kept painted 
or affixed at, 253. 

register of mortgages to be kept at, 
248. 

service of notices at, 248. 
situation of, controlling domied, 247. 

Registrar of Companies, 
contracts, registration of, 106. 
defunct companies, power to strike off 
legister, 44. 

duty as to registration of companies, 
16. 

name of new company, jurisdiction as 
to, 254. 

notice of consolidation of shares, 60s. 
notice of increase of capital to be given 
to, 76. 

notice of resolutions, 243. 
returns as to allotments, 10<>. 

Registration, 
bills of sale, 287. 
business names of, 253, 67s. 
commission, allowance or discount— 
particulars, 282. 
company, fees on, 16. 
company, of, 16. 

debentures and debenture stock, of, 
280 et seq. 

existing companies, 19. 
mortgages and charges of. | See 
Register.] 

substituted security, 286. 
transfer of shares, of, 117. 
vendor of shares not bound to procure, 
121 . 
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REGULARITY, 

internal proceedings presumption of, 
30. 


Regulations or Company. [See 
Articles or Association.] 

Re-issue, 

debentures or debenture stock, ot, 327. 
Rblease of Liquidator, 441,4.1(1. 
Relief against Forfeiture, 149. 
Religion, 

association formed to promote, 211. 
Remedies, 

debenture holders, of, 331 ft tteq 

Removal, 
directors, of, 194. 

Liquidator, of, 41 0, 4.1(1 

Remuneration, 
directors of, 177 ct w</. 
action for, 177. 
apportionment, 17b. 
articles, fixed by, 34, 177. 
company may ratify excess, when, 
17S 

'tiurJohure of, 224. 

income tax on, 17b, 003. 

not only payable out of profit*. 177. 

renunciation of right, of, 177. 

(.iking in excess milieu sauce, 177. 
winding-up, can prove in, 177. 
promotei, 34.1. 
receiver, 331, 5b*. 
secretary, 2(16. 

Rent, 
distroHs lor, 

against debouture holders, 310. 
in winding-up, 42*. 
proof tor, 42*. 
receiver, duty as to, 336. 

Reorganisation, 
share capital, of, 8o. 

Report, 

pio« ending^ at mooting, of, privileged, 
164. 

prospectus, referred to in, 308. 
REPUDlAriON, 

delay in, for misrepresentation, 113, 
365. 

transfer, of, 119 

Rkqi rsrno.N, 

convening meeting, on, 152. 

Rescission, 

ce^-cr of membership by, 103. 

(ontract lor shares, 365. 
losing right, 
by delay, 113, 365. 
by voting, 366. 
by winding’Up, 366. 
win ding- up, a bar to, 366, 


| Reserve Capital, 

mortgaging, 270. 

Reserve Fund, 
payment of dividend out of, 215. 
secret, 233. 

Resignation, 
directors, of, 189. 

Resolution, 
amendments, 164, 161. 
circulation ot, 157, 047 
declaration of chairman, 15*, 1.19, 212 
directors, of, 191. 
extraordinary, 239, 529, 
general meetings, at, 169, 239. 
inconsistent with articles, 101, 246. 
notice to registrar, 243. 
notice of intended, 117. 
ordinary, 239. 

registration of copies of, 539. 
special. |Sec Sulgial Rhsou tu»\.| 
special majority, requiring, 242. 

Restrictions on Offering Sharks, 373. 

Restoring Dissolved Company to 
Register, 44. 

Retirement, 

compulsory, of shareholder, 3*1. 
directors, of, 193. 

Return of Allotments, 106. 

Returns, 

annual, 10S, 525,326. 

receiver to make. 58S. 

Rotation, 
directors, of, 193. 


Salary. [Sec Remuneration.] 

Salk, 

dirc< toi, by, to company 186. 1*7. 
foreign company, to, 466. 
liquidator, by, 414, 459. 
new company, to, ot undertaking, 465 
of shares 

by mortgagee, 122. 
to enfoicc lion, 140. 
promoter, by, to company, 313 
undertaking, of, 461. 

Sanction of Court, 
petition to obtain, 68. 
reduction of capital, to, 84. 

Savings Rank, 

trustee, winding-up, 401. 

Scheme op Arrangement. [See Arrange¬ 
ment.] 
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Bounce, 

association formed (o promote, 255. 
Scotland, 

registration offices in, 589. 
rules of procedure, 007. 

Sbal, 

abroad, for, 265, 500. 
affixing, 263, 264. 
as escrow, 265. 
common, the, 263. 
contracts not under, 2(U, 263. 
contracts under, 261,263. 
conveyances, by company, 263. 
directors authorised to affix, 263. 
fraudulent use of, 266. 
name to be engraved on, 263. 
power of company to contract without, 
261. 

presumption that, duly affixed. 263,264. 
sealing deed by corporation imports 
delivery, 264. 

transfer of shares, when under, 120. 
use of, 203. 

what transactions required for, 263. 

Secret Profit, 
director, by, 188. 
promoter, by. 343. 
secretary, 268. 

Secret Reserves. 
auditors, how to deal with, 233. 

Secretary, 266 et seq . 
appointment of, 266, 268. 
certification of transfers by, 12."), 126, 

267. 

commission improperly received by, 

268. 

company must have a director .ind n 
secretary. 266, 658. 
dismissal, 268. 
duties of, 266. 

estoppel against company, may create, 
267. 

falsification of books, liability, 267. 
forgeiy of certificate, 267, 
general meeting, no power to convene, 
267. 

knowledge acquired as secretary oi 
another company, 266. 
letters by, primd facie written under 
authority. 250. 
liability of, 267. 
negligence of, 260. 

no authority to make representations 
as to company’s affairs, 266. 
particulars to be entered in iegister of 
directors, 266, 658. 
powers, 2C6. 
remuneiation, 266, 
wolr director cannot be, 266, 658. 
share certificate, improperly issuing, 
267. 

Statute of Limitations, may set up, 259. 
strike name off register, no power to, 267. 


S bcr ktary —cant mued 

winding-up, whether equivalent to 
dismissal, 269. 

Secured Creditors, 
rights in winding-up, 427. 
who are, 426. 

Security, 

debenture holder’s right to realise, 
331 et seq . 

implied power of company to give 274, 
Servant. [See Employee.] 

Service, 

notices on debenture holder. 307. 
notires, <fcc. of, on companies, 237 
petition to wind up, of, 400. 
substituted, where no registered office. 
248, 409. 

Setoff, 

companies in liquidation, as between, 
422. 

contributory, 422 
creditors, 422. 
debenture holder, by. 206. 
director, in case of misfeasance, f<»3. 
shareholder while i ora pan v a going 
concern, 137 

Sbakk Capital. [See Capital.) 

Share Certificates. [See Certificati *.] 

Share Warrants to Bearer, 
issue and effect of, 129, 513. 

Shareholders. [See Members. I 

Sharks. 

agreement to take, 00 98 et wq 
allotment of. [See Allotment 1 
application for, 00. 
by agent, 00, 100. 
conditional, 90. 
calls on. [See Calls.) 
cancellation of, not agreed t,> he taken, 
81. 

canvassing for, prohibited, 373. 
certificates oi. [Soo Certificate.] 
classes of, 25, 70 et seq. 
commission for subscribing, 105, 350. 
consolidation of, 76. 
conversion of, into stock, 7b, 50* 
deferred, 74, 358. 

disclaimer of, by trustee of bankrupt 
member, 128. 

discount, issued at, 58, 104, 507. 
dividends on. [See Dividends.] 
exchange of, 81. 

forfeiture of. [See Forfeiture.] 
founders, 74, 358. 
liability on, 103. 
lien on. [See Lien.] 
mortgage of, 122, 133. 
numbering of, 69. 
payment for, 103, 124. 
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Shares —continued 
personal estate, on, 69 
preference [See Preference Sb ires ] 
premium on issue of, 216 
purchase b> t umpanv of its own, uU / 
vires 37 

purchase o* tmanoial assistance lor, >7 
688 

specific performance oi contract to take 
oi allot 102 
sub division of 77 
surrendn of, sj 

transfer and tiansmission ol 1 See 
rRANSFLR J* WHARFS and lKANS 
mission c * Sniirtb ] 

Shcw ob Hands 
general meetings 1 > I 
nullified h\ demand ol poll, IM 
ptual if (luti i hi 242 

SlONAlC BPS 

ol tflkej jiidi ijJ notice t» lie taken 
of in wmdin., up, 5 M 2 
subscnbto ot hi tides 28 
ub u oibeis ol memorandum 20 

Simii ARrrv, 

name of ompanv in, 21, 264 

TY A Ml KB | >M 1)1 l< VWAllON I 
Si II U IT OK 

empl \nunt iJ In liquidator 4J 4 
i amed m uti I in light it a ti » 
iganiHt ni|i»ij\ 23 

tilt It I \ I l U Ati 11 l tl I tHlll 
iiti it 1 in rf nti i M 

bPFflAl 111 SIN I SH I >4 

SPBUIAL MaNAOIR, 

appointment of, in winding up, 5^9 

Sp1i*c m Umuh ik n 2M) 
acts 1 >r whn h ic qmsite 241 
declac itu n < l mmuti 1 4 * 
definition ol 2 b 
notice oi 15« 24(1 
to regi trai > 13 
poll on, -40 
procedure 241 

two meetings if imeijv required 244 

SpFOlliK PfKFlKMANCE 

agreement! ale diart*' jl, 10 
debenture ipiccment lor, )29 
Meitice ontnetet whether 20S 

SrAMi 

llotm 1 1 I ttn it I if nimcMtir ii on, | 

47 I 

utides of a unit on rn, Jh, 4i I 

I ( mis is n i '2b 
doiumoidi to niikd on winding up 
»So 


Stamp— confirmed 
duty on company's capital* 16 
duty on company limited bv guaiante*, 
389 

memoiandumofahhouation, un ( 16,494 
powei of attorney, on 476 
proxy on, 16) 
reconstruction, on, 168 
urrendei oi discharge of debenture, 
323 

transfer of debentuie, on, 123 
trail fci ol shares, 121 
underwriting, contiact, on, 349 

St ANN ABU s>, 

jurisdiction n w ( ount\ (<uil 400 

Stateuim in Li hi of Pkospm ius 
374 a q 

foim ol, >73 ti t»s4 
mis tatt nifnl in, 
registration ot 374 

SlAlBRUNl IN PkI Mill JIM I OEM, 
bv pnvatc tompanv, on underwriting 
376 

SiATEMiNT Ol* \fPAIHn, 
winding up, in 41 1 662 

St 4iii i f UvKHMl Di jus, 
payment of 114 


Sjaiijti 1 

1 cai ns 


minute 

vhethor i 

memoninduni 

v ithiu 

i»- 


i pli 1 ii 

i c i 

1 i *\ 1 

40 1 Mu 1 im 

ih \ r 19 * 

>>0 J 2 

s» 4 u rif 1 

lio^s j 

1 I VI1J 4 i 1 N 

|S(l 1 IMl 1 V 


STATUlOia (OMIANIKK, 4 


SrAlliOJtV 1)1 (LARATJON 
b> solicitor 4 ) 
qu till if iti » i ! IS 

Suit jorv Mi i ii\u, 14S 
pm itf ( mpm\, 1 19 

St * 

I pi n ii ilmg in \ >1 notary winding up 
14)1 

in winding up In t lurt 4)0, joU 
n voiding up under upim in 4(d 
winding up >f 141 Oil 

Stoc k 

convt-r ion of dum into 7f> 

Si iol h\<. HANOI-, 
quotatif hi on 96 

rules ol as to crrtiinated transfer 126 


Son Diwsn n oi SiuKt Of, 77 Si 
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Sum&OQATiotr, 

m caw of ultra mn a furrowing 278 
279 

SdBSOEIBJEBfl OF MBMORCNIH VI, 
agent, by hand of, 26 
alien, 26 
bankrupt, 26 

iirat direr tors, may appoint, w hen 170 
infant 26 

liabilitv of, to pay for slums 89 
membeis of company an, Kt) 
misrepresentation, no repudiation for, 
27, 89 

who maj be, 2b 

SimilllAB'V CoMlANY 

ullotmc nt of shares to v ok 1 100 
definition of, 224 

Si n Undthwrit i r, 

< ommiwion to. 279 
withdiawal of application, i Is 

SUUMAIO AND LlSl OF MtMUIKS H)h 

Summons, Writ oi [See W mii J 
Sunday , 

whether a (/tea w on, 154 

ilUPFHVISION ORDER (See UlMUNGlJ 
UND> K hlJ IKK VISION J 

Surplus Assfts. 
distribution of, 410 

SUHUJ SUP 11 OI SilARJ S, 

i a sei ol membership, b^ 10* 
reduction of capital, when a, si. 
when allowable, 81 

Sur Iax, 

bonus and iapitaii*ation ol piohtu, 
221, 4H2 

companies under conti ol t i m l menu 
than fue persons, 48*1 4S4 
inrome, * ah ulatmg, lor put posts ol 
4S2 

tux lue dmduuls, 462 
winduig up, on profats, 4S2 

Table A, 
accounts, 620 
alteration of capital, 614 
applicable, when, 16, 28, 40 * 
mdit, 020 

calls on shares, 612 

con\eision of sbaies into stot k, 014 

dirtctois, 617 

disqualification of directors bis 
dividends and reserve, 619 
foifeiturc oi diaies 61S 
gener il meetings 01 r > 
lien. Oil 
notii ts, 620 


Tablf A —continued 
powers oi directors, 617 
pi mendings at general meetings, 615 
proceedings oi directors, 6L8. 
remuneration of direotois, 617 
upresentatices oi corporation, 617 
rotation of directors 618 
tal, 617 
hares 011 

transfers oi shares 612 
tjammusiou oi shaios, 012 
\ *U ■» of members, Id6 

1a m a 14, 621 

J a till ( , 621 

L a m i 1), 627 

l a in i I 6 ‘s 

I 1 h NAN 1 1 ill Lit I AND 111 MAINDMIMAN 
dmch nd , i I el woe ii 219 

I bSlIMUMl U ( I II SL 

1mm of, in contiad, 2(>l 
m dobenhno, 2% 

Lhird 1*\ri\ Insurance, 4 41 

Tit i, 

urtifiiuli to be evidence ol, j 12 
slum . to, estoppel b\ icrtihcate 

n i 

f J I HITS 

c ompan\ s huhilitv foi, 61 
dm rtois, In 1% Jlirfsty 

Lit AD] fc)L( UE1H, 
emplovoos duties as to 270 

Jjuni Unions, 8, 22 
Imbihlv to be sued, 8 
legiduition undei (omj allies Ads 
illegal, 22 
imill to sue S 

i It AM Ml (OVUANV, 

implied powu oi b i rowing, 274 
implied pence r o + pacing diwdends, 211 

Ira* muring, 

ci mpam m its own shares, 57 

II VNsjjS oi* DicmMiHk and Debpn 

TORI Muck, 298, 222 
blank, 12't 
foigcd, 123 

lice from equities, 298 100 
t imp duty, 12 J 

lUi'NSll.uOl iSllAKJ 

ippic \ d ol, b\ directois, 116 
artu U s m ic restrict 116 
attorney by 121 
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TftAKHrXE Of fiUARER“-f.nniinU«i. 

bankruptcy of member, on, by truster**, 

128, 

blank transler*, 122, 

breach of contract, to, 1-5. 

certificate, delivery of, on. 121. 

certification of tranters, 125. 

cesser of mem berslup, I >\, 102. 

contract for, damages for breach, 125. 

deed when requisite, 120. 

delay in registration, 121. 

discretion of dir-ofors as to, 117. 

dividend, after. 216. 

executioii of, 120. 

forged transfeis. 123. 

form of, 120. 

hand, under, 120. 

incomplete till rogMeied. I I''. 

indemnity, 124. 

infants, l2o 

• rregular wiuwi b> diiectm* JJn. 
joint holders, 1 2o 

liability ot ti<i ir-ifu or .i* past tneinber, 
lif*. 

till rcgHrution, 11 s 
hen, where company has No. 
lunatic, 120. 
married woman, I Id. 
notice ol retuKal t«» irgislci, .*>12 
pauper, to, I JO 

personal representatives, by, 127. 
priorities where i in reordered. I IS 
private company. in. 383. 
refusal of, by directors, J17. 

procedure by petty a„mc\ed, l IS 
registration nceov»ury to inmplole, I Is. 
restrictions, by articles, 1 Id. 383. 

vi here none, 111). 
soal, under, when requisite, 120. 
secretary,registration without director's 
authority, 118 
stamp on, 121. 

Stock Exchange Hides, 120. 

Table A, 512. 

transferor become, n past iiicmhei > . 
125. 

transferor's light to requite, l l‘i. 
vendor does not guarantci rogisirn 
tion, 121. 

winding-up. during, J 2d, 41! I. 
written, nece*»sac\. 120, 512. 

TRANSMISSION < 11 - S' 114 KFS, 
bankruptcy, 12S 
death, on, 127. 
probate to ho produced, 121 
shaieholder domiciled abroad 1 *' 

Table A. 512. 

TRESPASS 

liability of company, 52. 

I host Died. 304, 31W. 
constituting debenture stock, 310 
legal mortgage, usually contains, 32n. 
majority clauses in, 328. 

i 


Trust Dead— continue rf. 

trustees, 

clause exempting, effect of, 321, (Inn. 
constituted by, 320. 
plaintiffs in do lion turn action, 332. 
remuneration of, 321. 
after appointment of receiver, 321. 

Tkim'bu in Haskhi ctoy, [ye© Bamk- 

flCrTOY.] 

Tiiuhtbeh, 

directors arc, m wlmt sense. 168 vt m-i/, 
for debenture holders. |Soe Trust 
Delos.] 

Trusts, 

article exempting company from obliga¬ 
tion to notice. I 43 fit *eq. 
notice of, 144, 523. 

not to be on* cicd on register, 144 523 


Ui.tka Virus, ftd W \cq m 
acts ot director*. JH3, 184, 206, 25!). 
application of fund*-. 205. 
articles containing provisions which 
are, 2D. 

borrowing, 278. 

subrogation ot lender, 278. 
contract*- of company, 256. 
payment of dividends out of capital, 
213 U aeg. 

purchase ol own diares, 57. 

wliat acts me. and what not.. 56 ti aeg. 

| Uncalled Cahtal, 
charge on, 27ft, 2!)5 

charging, what words will authorize, 
2711 

registration ot elmige on, 281. 
reserve, 276. 
winding-up in, 416. 

Unclaimed Ui» idlnds, 
forfeiture ot. 218. 

Undertaking. 
charge on, 264. 
meaning of, 313 

power of companies to soil, 54, 465. 
taking over, ot another company, 
power of, 63, 54. 

I 

| TJkdeiiwhj'jiml 347 el a eg. 

1 acceptance, after list closed, 348. 
commissions for, 350 el aejj . 
must not exceed 10 per cent, of price, 
350. 

when permitted, 360. 
debentures, 352, 

form of agreement or letter, 347, 34b. 
misrepresentation in prospectus, 362. 
object of, 347. 

private company, by, 352, 370. 
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Undsrwrimmj tottftnvfd 
piospei tiis, tatemt ut in, y hi9 
repudiation lor misstatements m pro 
Hpeotub, 352 

ie< onstructiun, on, 351 H j 3 
specified }iin>»|N itU'i* agreement on 
terms oi, 34S 

Htamp on undei wilting (ontimt, 349 
sub underwriter, whetlici #an withdraw 
aftei ippluatiou, 31 l » 

Um>Li h I'KMft&FhC Jt 

111 WUldlllgUp ISm‘ Iiuidillni 
I’KI 1 l r BT N( J | 

l Nl^UORi OHAiKD OoM LAM, '■> 

liabilit> undei, 7 
partner) hip differ ml tiuin h 
where constituted l»v contiHit 5 
deed of settlement, 6 
winding up ol, -JOo 

Uniimubd ('omiam, Jmu 
Alteration of memorandum to teuiuvo 
unlimited Inbihty, 67 
b es on legist? tition, 391 691 
ie legiHtration as limited. 371 
may bj lesolution reserve capital on, 
>09 

statutory meeting, J >0 

l NRnniHiaivi v Association* 

[»See Illim.ai Associations 1 
illegal!tv, 31*7 
mutual insuiante 398 
what are, 397 
winding up of. 400, 596. 

Untrue Siaikmum I See Minri i kl 
SWNTATION J 


\AlANOV, 

directory m number of, I Ml 

\ ABLATION O* CoNTRAOife, 

referred to in piohpectu oi statement 
m lieu ol, 358, 37 1 

^ akiatjov in Kigjiis, 
of olasHOs of shares, 76 

Vendor, 

present of qualification to director bv, 
177 

promoter, 343 

prospectus, tor purpose ol, wh<> ia, 
362, 364 

hare of, not hound to pimuro regi 
lintiou, 131 

\ rural Contrac is [bee Oral Uon 
TRACTS j 

Verbal JNulacb. 
to company, 23 i 
to managing director, 337 
to secretary, 237 


i Vesting O&nicu, 

of AbBot mliquidator Hb IhO 
on dissolution oi companv, 442 

\ UIUAULE CONTRACT, 

to take ■diares, 94 it , 3hf» 1 1 cu 

V Ol UN 1 AK Y IjIQUIDUOB I Sec I<iqw 

1)A I on | 

V OLUNfAKY WINDING l J , 413 t tj 
application to ( unit in, 44, 
airungoim ut , 4 47 

Hoard of f i lade, 447 
hooks, 4o4. 
ialls in, 44s 
< omiubucemt ut, 143 
(ouimiUtt ol in pec t ion 14 j, 4 4'! 
i omproimses, 430 
c ompuls uy older, dlt i 4bJ 
11 inclusion of, 4b L 
i ontnhutonch-, 450 
rout , charges, aud c spciixi toll 
i reditor may apply to ( ouit, lb, 
creditorb voluutaiv winding u> 4 >1 
declaration of solveim, 441, >b4 60S 
dndamiei, 461 
dissolution, 
of company 44b, -4* I 
may he dec lared void, 4-bJ 
examinatione, 45.5, 
lmal meeting in, 44 j, 4b3, ;b >. 
landlord’* rights, 4o3 
liquidator’s dutieb |See Liquidaioh 
in Voluntary Winding up] 
meeting, powu cf liqnidatoifc to tali 
44.) et s eq , 452 699 
memhoiN voluntary winding up 41 i 
mideasanoe, 453 

not a bar to compuhoi} order, 191 
ofhual receiver in, 4 >3, 461 
pm ate examination, 4 i f i 
proof of debts, 456 
prosecution of dnectois, 456 
rates, 45b 
resolutions tor, 443 
i o-. training actions, 4 >s 
sales of pioporty, 459 
solvency, declaration ol, 444, ->04 
stay of actions and execution , 161 
staying winding-up 461 
transfers, avoidance of, after 125, sol 
undistributed a^ot M>0 
nugistered compann- crimmt, 443 
vesting orders, 460 

\ oi es, 

rflmii uieniv cannot exfinsc (6o 
bankrupt’s, 159 
i ollectors,” 160 
contract as to, 159. 

diciHinn of cliainuiin usuallv final I >b 
159 

general meeting, at, 159 
multiplying by transfei, 160 
injunction as to, 169 
joint holders, 160 
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Ton ps -<onlihupd 
poll, b>, 161 [bee Roil | 
property, a light of, 159. 
proxies, 162 [See Proxilb.J 
Public Trustee, 100. 
register evidence ol light to, 15*4 
shim of hand*. by, JOI 
special resolution*, on 4ii 
Table A, 610 

trustees for debenture. holder*. 1 '0 
use of, Against interest o( (ompum If <* 


WAC.Fb 

priority in windin' up 123 424 
Wai\ 

clause in i rnspertUB, 3o7 f<»4. 
minimum nub i nptiuu at- to 9 0 
notice of allohuc lit, ol, 97 

Warran i s, 
for interest, 02 
share to bearer, 120 >- 

Warranty ok \ithohiii 
of directors 131, IS2, 1X4 279 

Was UNO PRoninn, 
mcomp of, in dmdeuds 214 

Waterworks ( i Ansjvb Act, 4 
Wilful Dfiaui i, 203 

WlNDJLMl UP 1 'TCP PM 11 ION TO U INI) Ur, 
VoiUMTARY Vk r\DTNO UP, WINDING I 1 
(Compulsory) and Winding n undfr 

SUPERVISION ] 

Winding vr (Compulsory) 399 H *rq 
account*, and audit, 415 
actionb. staying, 4 W*. 
appeals, 400 

assets, collection and dintnbntion oJ, 
414 

jirmu ranee company of, J96 
avoidance of attachment* eseiutoos 
and distresueH, 420 
calls, 418. 

commencement of, 411 
committee of inspection, 4Mi 
compromise 433 

contnbutones |{see Conthibutorifh ] 
costs of, 411 4.12 

County Courts, jurisdiction m, 399 
appeals from 400 
Courts having jurisdiction in, 399 
creditors, 
petition by, 404 
primd facxf right to order, 405 
proof by [See Proof ] 


Winding ur (Compulsory)- nmUuuni 
creditors and lontubutones, wishes of 
433. 

f'rown debts, 423 

debenture Holders petition by, 33h, 
proof l>v 426 
d clarmer, 139 

depositions and tiuiudei* attei, 431 
dispobition-. by directors pending, or 
after, 206 
disfmted debt 402 
dissolution of coinpaiiN 441 706 
powei of ( ouit to deilme void, 442 
dibtroNs foi rent, 42b 
divnleuds in, unclaimed, 441 
HI Mf in (/fl fii i tile 102 
evumiiisltnii id fhc 1 1 and otUti 
per on* 4*4 44b 
execution creditor 431 
following tiu 1 piopeity, 1 M» 
iouign coin pun \ ol 40 1 47b 
fraudulent, 

preference 433 
nut off, 435 
trading, 43.» 
transfer 436 
ground* for, 401 
inability to pay debts, 402 
injunction to restrain proceeding* [See 
Injunction ] 
interest on dehfci 429 

juiibdution 399 
jubt and equitable, 402, 690 
londJord right cd. 427 
leave to proceed with action* A i 4 12 
liquidator |Kee Ligi idatok j 
liquidation account 417 
rmdfrtsum t, 43/ rf vq 
official iwonn |See Ukhc mi Re 
OhJMLR ] 

order, 4J1 

pan pasav par men! 423 
petition 403 rt *pq |cSec Pijhihivto 
V\ ind IJp 1 

preferential credrtcu>, 423 ft *e<y 
private e\Hmuintion, m, 43x 
proceeding after order, 412 
promoter of company examination f 
440. 

proofs in FiSct I’hmn ] 
prosecution of director and piomr ter* 
440 

provisional liquidator, appointment of, 
412 

public AMiiiunHtinn in, 440 

rate*, pnoutv of 423 it mq 

legist!ar, examination before 4>b 

release of liquidator 441 

rent proof for 428 

restraining ptousedmgs, 430 

sale of property in, 414 

secured creditors, 420 

set off, 422, 435 

statement of aftam U2, 552 
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irp froMPuisoK\) continued 
stay H actions executions Ac, 
1 JO it 6t(J 

st»\ i winding up proceedings 441 
ub i itutu n of < reditor for petitioner, 
111 

1 1 ^tiatiiin ^onc, 402 
urplua assets, 410 
U nnmntion of 441 
thn i party insurance, 1 >1 
htl jf pn ttr dings, 407 
1 1 irt 1(rn ol flhdies dining \l) til 
un laimeri fuudh and undistributed 
ami Is, 441, J(K» 

un re wintered companies 400, r >% 
yoid dissolution dr daied, 441 
wag pricnt\ ot 121 42t 
wmhr ot (reditor* and contributor jh» 
4)1 

WisviiM ni (Von siiRvi [Set\on\ 

1 AH WlMI>IF 0 VI 


Winding ttt unde* flrmviaioie 40*1 
et seq 

advantages, 4B1 
10 m men cement ot, 404 
costf- of, 404 

WlfHDHAWAI OF APILIOATIO FOR 
biLAJtFH 00 

Vs ITNEflSPS 

signatuie* of subscnbeiH of memrian 
dum and arli les to 27 

WoKKJNC ( AIITA1 [See ( APITA1 

WOBKMFNS C* Ml ENSAIION ACT 
preferential payments under 4-1 

\\ K1J 

semct onumpam 2 

V, KlTlft( 4 , 

ujntiait ii 2b J 

transfer of sharer when onh in 1 —1 k 
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